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7 CFR Part Marketing Area

1000 Ceneral Provisions of Federal M1k
Mar keting Orders

1001 New Engl and

1002 New Yor k- New Jer sey

1004 Mddle Atlantic

1005 Carolina

1006 Upper Fl orida

1007 Sout heast

1012 Tanpa Bay

1013 Sout heastern Florida

1030 Chi cago Regi ona

1032 Sout hern Illinois-Eastern M ssouri

1033 Chio Vall ey

1036 Eastern Chi o- Western Pennsyl vani a

1040 Sout hern M chi gan

1044 M chi gan Upper Peninsul a

1046 Loui svi l | e- Lexi ngt on- Evansville

1049 | ndi ana

1050 Central Illinois

1064 G eater Kansas Gty

1065 Nebr aska- Vst ern | owa

1068 Upper M dwest

1076 East ern Sout h Dakot a

1079 | owa



1106 Sout hwest Pl ai ns

1124 Paci fi ¢ Nort hwest

1126 Texas

1131 Central Arizona

1134 West ern Col orado

1135 Sout hwest ern | daho- Eastern Oregon
1137 East ern Col orado

1138 New Mexi co- West Texas

1139 Great Basin

SUMMARY: This final decision consolidates the current 31 Federa
m |k marketing orders into 11 orders. This consolidation conplies
with the 1996 Farm Bill which nandates that the current Federa
m |k orders be consolidated into between 10 to 14 orders. This
deci sion also conforns to the Omibus Consolidated and Energency
Suppl erent al Appropriations Bill, which requires that this
deci si on be issued between February 1 and April 4, 1999, and
extends the tinme for inplenenting Federal mlk order reform
amendments to October 1, 1999. This decision sets forth a
repl acement for the ass | price structure and replaces the basic
formula price with a nmultiple conmponent pricing system This
deci sion al so establishes a new dass |V which would include mlk
used to produce nonfat dry milk, butter, and other dry mlKk
powders; reclassifies eggnog; and addresses other m nor
classification changes. Part 1000 is expanded to include sections
that are identical to all of the consolidated orders to assist in
sinplifying and streanlining the orders.

Thi s deci si on does not provide for conducting referenduns of
producers to determne if they approve of the issuance of the
consol i dated orders.

DATE: A notice to conduct a referendum on each of the
consol idated orders will be published separately at a future date.

FOR FURTHER INFORMATION CONTACT: John F. Borovies, Branch Chi ef,
USDA/ AMS/ Dai ry Prograns, Order Formul ation Branch, Room 2971
South Building, P.O Box 96456, Washi ngton, DC 20090- 6456

(202) 720-6274, e-mail address John_F Borovi es@sda. gov (after
April 19, 1999, the e-nail address will change to

John. Bor ovi es@sda. gov) .

For specific information on the Final Requl atory |npact Analysis
and the Gvil R ghts Inpact Analysis contact: John R Mengel
Chi ef Economi st, USDA/ AMS/ Dairy Prograns, O fice of Chief
Econom st, Room 2753, South Building, P.O Box 96456

Washi ngt on, DC 20090- 6456, (202) 720-4664, e-nmil address




John_R Mengel @isda. gov (after April 19, 1999, the e-mail address
wi I | change to John. Mengel @sda. gov).

SUPPLEMENTARY INFORMATION:
Maj or changes fromthe proposed rule issued on January 21, 1998,
are as foll ows:
1. Consolidation of marketing areas:

(a) The Western New York State order was renoved fromthe
proposed Northeast narketing area.

(b) Six currently-unregul ated counties were renoved fromthe
consol idated Central nmarketing area

(c) The current Western Col orado order was noved fromthe
consol i dated Western order to the consolidated Central marketing
area along with 7 currently-unregul ated Col orado counti es.
2. Basic formula price repl acenent:

(a) The proposed ass Il and Cass IV pricing fornmulas are
revised to adjust for product yields and nmake al |l owances t hat
result in lowering the dass IIl and IV prices.

(b) Barrel cheese prices (NASS survey) are included in the
Cass IIl price formla.

(c) The basis for neasuring the protein content in mlk is
changed froma test for total nitrogen to a test for true protein.

(d) Advance pricing for Class | will continue to be provided,
but with a shorter tine period (7 days vs. 25 days) prior to the
ef fective nonth. The proposed rule had suggested a 6-nonth
declini ng average nover.

(e) Provides for advance pricing for skimmlk in dass |
uses in the same manner as for C ass |
3. dass | price structure: Adopts a dass | price structure
that uses the generally higher differential |evels as proposed in
Option 1A while retaining the pricing surface of the Departnment’s
preferred option.
4. _dassification

(a) Cream cheese is noved fromdass Il to dass IlI.

(b) Shrinkage cal cul ations are revised.
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Consol i dati on Report

I. Prior Documents
Prior docurments in this proceeding include:

Proposed Rul e: |ssued January 21, 1998; published January 30,
1998 (63 FR 4802).

Correction: Issued February 19, 1998; published February 25,
1998 (63 FR 9686).

Ext ension of Time: Issued March 10, 1998; published March
13,1998 (63 FR 12417).

I1. Legislative And Background Requirements

Legislative Requirements

Section 143 of the Federal Agriculture |Inprovenment and Reform
Act of 1996 (FarmBill), 7 USC § 7253, required that by April 4,
1999, the current Federal nilk marketing orders issued under the
Agricultural Marketing Agreenent Act of 1937, as anended (7 U S.C
601-674), be consolidated into between 10 to 14 orders? The
Secretary of Agriculture (Secretary) is also directed to designate
the State of California as a Federal milk order if California
dairy producers petition for and approve such an order. In
addition, the FarmBill provided that the Secretary nmay address
rel ated i ssues such as the use of utilization rates and multiple

'Section 143(b)(2) requires that a proposed rule be published
by April 4, 1998, and Section 143(b)(3) provides that “in the
event that the Secretary is enjoined or otherw se restrained by a
court order from publishing or inplenmenting the consolidation and
rel ated reforns under subsection (a), the length of tine for which
that injunction or other restraining order is effective shall be
added to the tine imtations specified in paragraph (2) thereby
extending those tine limtations by a period of tine equal to the
period of time for which the injunction or other restraining order
is effective.”

2Since this proceeding was initiated on May 2, 1996, the
Black Hills, South Dakota and the Tennessee Vall ey orders have
been ternminated. Effective Cctober 1, 1996, the operating
provisions of the Black HIlls order were term nated (61 FR 47038),
and the renmai ning adm ni strative provi sions were term nated
ef fective Decenber 31, 1996 (61 FR 67927). Effective COctober 1,
1997, the operating provisions of the Tennessee Vall ey order were
termnated (62 FR 47923). The remai ning adm nistrative provisions
of the Tennessee Valley order will be term nated before this
consol i dation process is conpl eted.



basi ng points for the pricing of fluid mlk and the use of uniform
mul ti pl e conponent pricing when devel opi ng one or nore basic
prices for manufacturing milk3.

Besi des designating a date for conpletion of the required
consolidation, the FarmBill further required that no | ater than
April 1, 1997, the Secretary shall subnmit a report to Congress on
the progress of the Federal order reformprocess that included: a
description of the progress made toward inpl enentation, a review
of the Federal order systemin light of the refornms required, and
any reconmmendati ons consi dered appropriate for further
i mprovenents and reforns. This report was subnitted to Congress
on April 1, 19974

Finally, the 1996 FarmBill specified that USDA use infornal
rul emaki ng to inpl enent these reforns.

Background
The authorization of informal rul emaking to achieve the
mandat ed reforns of the FarmBill has resulted in a rul emaki ng

process that is substantially different fromthe formal rul enaking
process required to promul gate or anend Federal orders. The
formal rul emaki ng process requires that decisions by USDA be based
solely on the evidentiary record of a public hearing held before
an Adm nistrative Law Judge. Formal rul emaki ng involves the
presentation of sworn testinony, the cross-exani nation of
wi tnesses, the filing of briefs, the issuance of a reconmended
decision, the filing of exceptions, the issuance of a fina
decision that is voted on by affected producers, and upon approval
by producers, the issuance of a final order.

The informal rul emaki ng process does not require these
procedures. Instead, infornal rul enaking provides for the
i ssuance of a proposed rule by the Agricultural Mrketing Service

*The QOmi bus Consol i dat ed and Energency Suppl enent al
Appropriations Bill, passed in October 1998, extended the tine
frame for inplementing Federal nilk order reformanendrments from
April 4, 1999, to Cctober 1, 1999. The extension specifies that
the final decision, defined as the final rule for purposes of this
legislation, will be issued between February 1 and April 4, 1999,
wi th the new anendnents beconing effective on Cctober 1, 1999.

The legislation also provides that California has fromthe date of
i ssuance of the final decision until Septenber 30, 1999, to becone
a separate Federal mlk marketing order

“Copi es of the Report to Congress can be obtained fromDairy
Prograns at (202) 720-4392 or via the Internet at
http://ww. anms. usda. gov/dairy/.



a period of time for the filing of conments by interested parti es,
and the issuance of a final decision by the Secretary.

Ref erenduns wi Il be conducted to determ ne approval of the fina
deci sion by the requisite nunber of producers before the new
orders will becone effective.

Full participation by interested parties has been essenti al
in the reformof Federal mlk orders. The issues are too
i mportant and conplex to be devel oped wi thout significant input
fromall facets of the dairy industry. The experience, know edge,
and expertise of the industry and public have been integral to the
devel opnent of the rule. To ensure that maxi mum public input into
t he process was received, USDA devel oped a plan of action and
projected time line. The plan of action devel oped consists of
t hree phases: devel opnental, rul enmaking, and inplenentation

The first phase of the plan was the devel opnental phase. The
use of a devel opnental phase allowed USDA to interact freely with
the public to devel op viable proposals that acconplished the Farm
Bill nmandates, as well as related reforns. The USDA nmet with
interested parties to discuss the reformprocess, assisted in
devel opi ng i deas or provided data and anal ysis on vari ous
possibilities, issued program announcenents, and requested public
i nput on all aspects of the Federal order program The
devel opnent al phase began on April 4, 1996, and concluded with the
i ssuance of the proposed rule on January 21, 1998 (68 FR 4802).

The second phase of the plan is the rul emaki nhg phase. The
rul emaki ng phase began with the issuance and publication of the
proposed rul e. The proposed rule provided the public 60 days to
submit witten coments on the reformproposals to USDA. On March
10, 1998, (68 FR 12417) the comrent period was extended for an
addi tional 30 days until April 30, 1998. |In addition to requests
for witten comments, four listening sessions were held to receive
verbal comrents on the proposed rule. Al coments were revi ewed
and considered prior to the issuance of this rule.

The third and final phase of the plan is the inplenentation
phase. The inplenentation phase begins after this rule is
published in the Federal Register. This phase consists of
i nformational neetings conducted by Market Adm nistrator personne
and referenduns.® The objective of the informational neetings is
to informproducers and handl ers about the newly consoli dated
orders and explain the projected effects on producers and handl ers
in the new marketing order areas. After informational neetings

®As previously noted, this is also the tinme period in which
California can consi der becom ng a Federal order based on the
Omi bus Consol i dated and Energency Suppl emental Appropriations
Bi Il provisions.



are held, the referenduns will be conducted. Upon approval of the
consol idated orders and related reforns by the required nunber of
producers in each marketing area, a final order inplenmenting the
new orders will be issued and published in the Federal Register.

Al t hough all of the issues regarding Federal mlk order
reformare interrel ated, USDA established several conmttees to
address specific issues. The use of comrittees allowed the reform
process to be divided into nore nanageabl e tasks. The conmittees
wor ked t hroughout the devel opnental and rul enaki ng phases. The
commttees established were: Price Structure, Basic Formul a
Price, ldentical Provisions, Oassification, and Regional. The
Regi onal conmittee was divided into four sub-conmttees: M dwest,
Nort heast, Sout heast, and West. Comittee nmenbership consisted of
both field and headquarters Dairy Prograns personnel. The
conmittees were given specific assignnents related to their
desi gnated i ssue and began neeting in May 1996.

In addition to utilizing USDA personnel, partnerships were
established with two university consortia to provi de expert
anal yses on the issues relating to price structure and basic
formula price options. Dr. Andrew Novakovic of Cornell University
led the analysis on price structure and published a staff paper
entitled "U. S. Dairy Sector Simulator: A Spatially D saggregated
Model of the U S. Dairy Industry" and a research bulletin entitled
"An Economic and Mathematical Description of the U S. Dairy Sector
Simulator"® Dr. Ronald Knutson of Texas A&M University led the
anal ysis on basic fornula price options and published three
wor ki ng papers entitled "An Econonic Eval uati on of Basic Fornula
Price (BFP) Alternatives", "The Mdified Product Value and Fresh
M1k Base Price Fornmulas as BFP Al ternatives", and “Eval uati on of
"Final’ Four Basic Formula Price Options”.”

Actions Completed During Developmental Phase

USDA nai ntai ned frequent contact with the industry regarding
the reformprocess. To begin, on May 2, 1996, the Agricultura
Mar keting Service (AMS) Dairy Division issued a menorandumto
i nterested parties announci ng the planned procedures for

®Copi es of these reports nmay be obtai ned by contacting Ms.
Wendy Barrett, Cornell University, ARME, 348 Warren Hall, I1thaca,
NY 14853-7801, (607) 255-1581

'Copi es of these reports nmay be obtai ned by contacting Dr.
Ronal d Knutson, Agricultural and Food Policy Center, Dept. of Ag.
Economi cs, Texas A&M University, College Station, TX 77843-2124,
(409) 845-5913.



i mpl ementing the FarmBill8 In this nmenorandum all interested
parties were requested to submt ideas on reform ng Federal nilk
orders, specifically as to the consolidation and pricing structure
of orders. Input was requested by July 1, 1996.

On June 24, 1996, USDA issued a press rel ease announcing that
a public forumwould be held in Madi son, Wsconsin, on July 29,
1996. The forum woul d address price discovery techniques for the
value of mlk used in manufactured dairy products. Thirty-one
Senat ors, Congressnen, university professors, representatives of
processor and producer organizations, and dairy farners nade
presentations at the forum

On Cctober 24, 1996, AMS Dairy Division issued a menorandum
to interested parties requesting input regarding all aspects of
Federal mlk order reformand specifically as to its inpact on
smal | busi nesses. USDA anticipated that the consolidation of
Federal orders would have an econom c inpact on handl ers and
producers affected by the program and USDA wanted to ensure that,
whi | e acconplishing their intended purpose, the newy consolidated
Federal orders would not unduly inhibit the ability of smal
busi nesses to conpete.

On Decenber 3, 1996, AMS Dairy Division issued a menorandum
to interested parties announcing the release of the prelimnary
report on Federal mlk order consolidation. The report suggested
the consolidation of the then current 32 Federal milk orders into
ten orders. (See Appendix A for report sunmary.) The nmenorandum
requested input fromall interested parties on the suggested
consol i dated orders and on any ot her aspect of the nmilk nmarketing
order program by February 10, 1997.

On March 7, 1997, AMS Dairy Division issued a nmenorandumto
i nterested parties announcing the rel ease of three reports that
addressed the Cass | price structure, the classification of mlKk,
and the identical provisions contained in a Federal mlk order.
The price structure report consisted of a summary report and a
techni cal report and di scussed several options for nodifying the
Class | price structure. (See Appendix B for report sumary.)

The classification report recommended the reclassification of
certain dairy products, including the renmoval of dass IIl-A
pricing for nonfat dry mlk. (See Appendix C for report summary.)
The identical provisions report reconmended sinplifying,

nodi fyi ng, and elimnating unnecessary differences in Federa
order provisions. (See Appendix D for report sunmmary.) Conmments

8Copi es of this announcenent and all subsequent announcenents
and reports can be obtained fromDbDairy Prograns at (202) 720-4392,
any Market Administrator office, or via the Internet at
http://ww. anms. usda. gov/dairy/.



on the contents of these reports, as well as on any other aspect
of the program were requested frominterested parties by June 1
1997.

On April 18, 1997, AMB Dairy Division issued a menorandumto
i nterested parties announcing the release of the prelininary
report on Alternatives to the Basic Formula Price (BFP). The
report contai ned suggestions, ideas, and initial findings for BFP
alternatives. Over eight categories of options were identified
with four options reconmmended for further review and di scussion
(See Appendix E for report summary.) The nmenorandum request ed
input fromall interested parties on a BFP alternative and on any
ot her aspect of the m Ik marketing order program by June 1, 1997.

On May 20, 1997, AMS Dairy Division issued a nenorandum to
interested parties announcing the rel ease of a revised prelininary
report on Federal mlk order consolidation. The revisions were
based on the input received frominterested parties in response to
the initial prelimnary report on order consolidation. (See
Appendix F for report sumary.) Instead of suggesting 10
consolidated orders as in the first report, the revised report
suggested 11 consolidated orders and suggested the inclusion of
sone currently unregulated territory. The nmenorandum r equested
comrents fromall interested parties on the suggested consolidated
orders and on any other aspect of the milk marketing order program
by June 15, 1997.

To elicit further input on the role of the National Cheese
Exchange price in calculating the basic fornmula price, on
January 29, 1997, the Secretary issued a press rel ease announci ng
steps being taken by USDA to address concerns raised by dairy
producers about how milk prices are calculated. In the press
rel ease, the Secretary requested further coments frominterested
parties about the use of the National Cheese Exchange in the
determ nation of the basic formula price, which is the mninum
price that handl ers nust pay dairy farners for mlk used to
manufacture G ass |1l products (butter and cheese) and the price
used to establish the Cass | and Class Il prices. These coments
were requested by March 31, 1997, and were useful in analyzing
alternatives to the basic fornula price in context of the order
ref orm process.

Actions Completed During Rulemaking Phase

On January 21, 1998, USDA issued a proposed rule (68 FR 4802)
that recommended consolidating the current 31 orders into 11
orders, proposed two options for consideration as a repl acenent
for the dass | price structure, and recomended repl aci ng the
basic formula price. The proposed rule also reconmended
establishing a new ass |V which would include mlk used to
produce nonfat dry milk, butter, and other dry mlk powders;



recomended recl assi fyi ng eggnog and cream cheese, addressing
other minor classification issues; and recomrended expandi ng part
1000 to include sections that are identical to all of the

consol idated orders. A Prelinm nary Regul atory |npact Analysis
(PRIA) was al so issued that evaluated the costs and benefits of

t he proposed rule contents and alternatives. Conmments were
requested on the proposed rule and the PRIA on or before March 31
1998. An informational packet describing the contents of the
proposed rule was sent to interested parties.

On March 10, 1998, USDA issued a docunent that extended the
time for filing comrents on the proposed rule an additional 30
days, until April 30, 1998. The docunent al so announced that USDA
woul d conduct four |istening sessions to assist interested parties
in submtting conments to USDA. The listening sessions were held
on March 30 in Atlanta, Georgia; Liverpool, New York; and Dall as,
Texas; and on March 31 in G een Bay, Wsconsin.

On April 15, 1998, AMB Dairy Progranms announced the issuance
of a report entitled “Report on the Inpacts of the Federal O der
Ref orm Proposal s on Food and Nutrition Service Prograns,
Participants, and Administering Institutions” by the Food and
Nutrition Service of USDA. The report anal yzed the potentia
i mpacts of the mlk order reformpricing proposals contained in
t he proposed rule on the Food Stanp Program the Wonen, Infants,
and Children Program and the National School Lunch and Breakf ast
Prograns.® The report indicated that adoption of the proposed rule
with either Class | price structure would have m ni mal econonic
i mpact on these prograns. Coments on the report were requested
by April 30, 1998. No comments were received.

Public Interaction and Input

As a result of the devel opnental phase announcenents and
forum nore than 1, 600 individual coments were received by USDA
In addition to the individual comments, nore than 2,000 form
letters were received. As a result of the rul emaki ng phase
proposed rule and |istening sessions, nearly 4,500 additiona
conmrents were received. A further breakdown of the rul enaking
conmrents by issue is as follows: 1,273 consolidation; 376 basic
formula price; 4,224 Cass | price structure; 101 classification
and 79 provisions applicable to all orders.

The proposed rule provided interested parties an opportunity
to file comments until March 31, 1998. This period was |ater
extended to April 30, 1998. Over 205 conments were post narked

° Copies of this report can be obtained fromDairy Prograns
at (202) 720-4392, or via the Internet at
http://ww. anms. usda. gov/dairy/.



after the April 30'" deadline. Mst of these comments did not
rai se any issues that were not previously addressed by comrents
timely submtted and considered in this rul emaking.

Al conments that were revi ewed by USDA personnel were
avail able for public inspection at USDA. To assist the public in
accessing the comrents, USDA contracted to have the comrents
scanned and published on conpact discs. The use of this
technol ogy allowed interested parties throughout the United States
access to the information received by USDA.

USDA al so nade all publications and requests for infornmation
available on the Internet. A separate page under the Dairy
Prograns section of the AVS Honepage was established to provide
i nformati on about the reformprocess. To assist in transnitting
correspondence to USDA, a special electronic nmail account--

M | k_Order_Ref ormausda. gov--was opened to receive input on Federa
m |k order reforns.

USDA personnel met frequently with interested parties from
May 1996 through the issuance of the proposed rule to gather
information and ideas on the consolidation and reform of Federa
mlk orders. During this time period, USDA personnel addressed
over 250 groups conprised of nore than 22,000 individuals on
various issues related to Federal order reform

USDA personnel al so conducted in-person briefings for both
the Senate and House Agricultural Conmmittees on the progress of
Federal m Ik order reforms. Since May 1996, nine briefings were
conducted for the commttees. The briefings advised the
conmttees of the plan of action for inplenenting the Farm Bil
mandat es; explained the prelimnary report on the consolidation of
Federal mlk orders; explained the contents of the reports
addressing Cass | price structure, classification of mlk,

i dentical provisions and basic formula price; discussed the
congressi onal report; and explained the proposed rule contents.

To ensure the involvenment of all interested parties,
particularly small businesses as defined in the Initial Regulatory
Flexibility Analysis (I RFA), in the process of Federal order
reform three primary methods of contact were used: direct
witten notification, publication of notices through various nedi a
forms, and speaking and neeting with organizations and individuals
regardi ng the issue of Federal order refornms. |In addition,

i nformati on has been nade available to the public via the
Internet. USDA al so made one written program announcenent
specifically requesting information fromsnall businesses.
Conments were al so specifically requested on the | RFA published in
the January 21, 1998, proposed rul e. More than 1,000 comments
were received frominterested parties that specifically stated or
docunented they were small busi nesses. However, this nunber nmay
not be fully representative of the nunber of snall businesses that



actually submtted conments because a majority of commenters did
not indicate their size. A few coments specifically addressed
the | RFA, Executive Order 12866, and the paperwork reduction
anal ysi s.

Al'l announcenents and an infornmation packet summari zing the
proposed rule were nailed to over 20,000 interested parties, State
Covernors, State Departnent of Agriculture Secretaries or
Conmi ssioners, and the national and ten regional Small Business
Admini stration offices. |In addition, nbst dairy producers under
the orders were notified through regular market service bulletins
publ i shed by Market Administrators on a nonthly basis. Press
rel eases were issued by USDA for the May 2, 1996, Decenber 3,

1996, January 29, 1997, March 7, 1997, and May 20, 1997,
announcenents; for the July 31, 1996, public forum for the
January 21, 1998, proposed rule; and for the March 30 and 31

1998, listening sessions and extension of time for subnitting
coments.® These press releases were distributed to approxi mately
33 wire services and trade publications and to each State

Depart nment of Agriculture Communications Oficer. These nethods
of notification helped to ensure that virtually all identified
smal | busi nesses were cont act ed.

Departnental personnel, both in the field and from
Washi ngton, actively met with interested parties to gather input
and to clarify and refine ideas already subnitted. Formal
presentations, round table discussions, and individually schedul ed
meeti ngs between industry representatives and Departnenta
personnel were held. Over 250 organi zations and nore than 22, 000
i ndi vidual s were reached through this nethod. O these
i ndividuals, approximtely 13,400 were identified as snal
busi nesses.

Executive Order 12988

This final decision has been revi ewed under Executive O der
12988, Civil Justice Reform This rule is not intended to have a
retroactive effect. |If adopted, this rule will not preenpt any
state or local |aws, regulations, or policies, unless they present
an irreconcilable conflict with the rule.

The Agricultural Mrketing Agreement Act of 1937 (AMAA), as
anmended, provides that administrative proceedi ngs nust be
exhausted before parties may file suit in court. Under
section 608c(15)(A) of the Act, any handler subject to an order
may request nodification or exenption fromsuch order by filing

YCopi es of these press rel eases nmay be obtained fromDairy
Prograns at (202) 720-4392, or via the Internet at
http: //ww. anms. usda. gov/ news/ newsrel . ht m



with the Secretary a petition stating that the order, any

provi sion of the order, or any obligation inposed in connection
with the order is not in accordance with law. A handler is

af forded the opportunity for a hearing on the petition. After a
hearing, the Secretary would rule on the petition. The Act
provides that the district court of the United States in any
district in which the handler is an inhabitant, or has its
princi pal place of business, has jurisdiction in equity to review
the Secretary's ruling on the petition, provided a bill in equity
is filed not later than 20 days after the date of the entry of the
ruling.

Executive Order 12866

The Departnent is issuing the final decision in conformance
with Executive Order 12866. The final decision is determned to
be econonically significant for the purposes of Executive O der
12866. Wen adopting regul ati ons which are determ ned to be
econom cal ly significant, agencies are required, anong ot her
things, to: assess the costs and benefits of available regulatory
alternatives; base regulatory decisions on the best
reasonabl y- obt ai nabl e technical, econonic, and other information
avoid duplicative regulations; and tailor regulations to i npose
the | east burden on society consistent with obtaining regulatory

objectives. Therefore, to assist in fulfilling the objectives of
Executive Order 12866, the Departnent prepared a final Regul atory
| npact Analysis (RIA) for this action. I nformation contained in

the RIA pertains to the costs and benefits of the revised
regul atory structure and is sunmmarized in the follow ng anal ysi s.
Copies of the RIA can be obtained fromDairy Prograns at (202)
720- 4392, any Market Adm nistrator office, or via the Internet
at http://ww. ans. usda. gov/ dai ry.

This regulatory action is in accordance with Section 143 of
the Federal Agriculture |Inprovenent and Reform Act of 1996, 7
U S. C 87253, (the FarmBill) which required the Secretary of
Agriculture (Secretary) to consolidate the existing 31 Federa
m | k marketing orders, as authorized by the AMMA, into between 10
and 14 orders. The FarmBill further provided that the Secretary
may address rel ated i ssues such as the use of utilization rates
and nultiple basing points for the pricing of fluid mlk and the
use of uniformmultiple conmponent pricing when devel opi ng one or
nore basic formula prices for manufacturing mlk. The Secretary
was al so directed to designate the State of California as a
Federal m Ik order if California dairy producers petition for and
approve such an order. Finally, the FarmBill specified that the
Departnment of Agriculture use informal rul emaking to inplenent
t hese ref orns.

The Farm Bill required that a proposed rule be published by



April 4, 1998, and all reforns of the Federal mlk order program
be conpleted by April 4, 1999. However, the Omi bus Consoli dated
and Emergency Suppl emental Appropriations Bill, passed in Cctober
1998, extended the tine frane for inplenmenting Federal ml|k order
reform anendnents fromApril 4, 1999, to Cctober 1, 1999. The
extension specified that the final decision, defined as the fina
rule for purposes of this legislation, be issued between February
1 and April 4, 1999, with the new anendnments beconing effective on
Cctober 1, 1999. The legislation also provides that California
has fromthe date of issuance of the final decision unti

Sept enber 30, 1999, to becone a separate Federal mlk marketing
order.

The final decision sets forth the consolidation of the
current 31 Federal mlk orders into 11 orders. The marketing
areas are: Northeast, M deast, Upper Mdwest, Central
Appal achi an, Sout heast, Florida, Southwest, Arizona-Las Vegas,
Western, and Pacific Northwest. Several issues related to the
consolidation of Federal mlk orders are also addressed. The
final decision contains a replacenent for the current d ass
price structure and the basic formula price (BFP). The fina
deci sion adopts a Cass | price structure that uses the proposed
Option 1B price surface as nodified to provide for better
alignment of Class | prices and increases the differential |evel
by 40 cents. The current BFP is replaced with a nultiple
conponent pricing systemthat derives conponent val ues from
surveyed prices of manufactured dairy products. These changes set
the stage for increasing efficiencies in supplying the mlk needs
of dass | markets and address concerns that the BFP is no | onger
a statistically significant measure of the value of manufacturing
m | k.

The rule also classifies mlk into four classes according to
t he products made fromsuch nmlk. MIKk used to produce defined
fluid mlk products is classified as Class | nmilk. MIKk used to
produce defined soft manufactured products is classified as O ass
Il milk. dass IlIl mlk is mlk used to produce cream cheese and
defi ned hard manufactured cheeses, and dass IVmlk is mlk used
to produce butter and all m |k powders.

The minimum nonthly price for mlk classified as ass | is
equal to the Cass | differential specified for each nmarketing
order plus the dass | price nmover announced on or before the 23"
day of the nmonth preceding the nonth for which the price is being
announced. The Class | price nover is equal to the higher result
fromthe fornulas used to establish ass Il and dass IV prices
usi ng wei ghted average prices for manufactured products as
published by the National Agricultural Statistics Service (NASS)
for the npst recent two weeks preceding the 239 of the nonth.
Weekly prices are weighted by sal es vol unmes reported by NASS.



Finally, this rule expands Part 1000 to include provisions
that are identical within each consolidated order to assist in
sinplifying the regulations. These provisions include the
definitions of route disposition, plant, distributing plant,
supply plant, nonpool plant, handler, other source mlk, fluid
m | k product, fluid cream product, cooperative association, and
conmer ci al food processing establishment. |In addition, the mlk
classification section, pricing provisions, and nost of the
provisions relating to payments have been included in the Genera
Provi sions. These changes adhere with the efforts of the Nationa
Performance Review - Regulatory Reformilnitiative to sinplify,
nodi fy, and elimnate unnecessary repetition of regulations.

Uni que regional issues or marketing conditions have been
consi dered and included in each market’s order provisions.

In the summary of the initial RIA for the January 21, 1998,
proposed rul e, the econonic inpact of certain individual sections
of the regulations were di scussed that were considered to be
econom cally significant. Not all of the changes contained in the
proposed rul e were consi dered econonically significant. The
sections individually addressed in the January 21t proposed rule
were marketing area consolidation, the BFP, the ass | pricing
structure and classification provisions. Since these are adopted
together in the final decision, this analysis reviews the inpacts
of adopting all of the provisions simltaneously on the dairy
i ndustry. The analysis also reviews the inpacts of adopting the
provi sions contained in the January 21s' proposed rule with two
alternative dass | pricing structures.

The final RIA and the final decision explain in detail the
conponents adopted in the Federal order regulations and anal yzed
by the nodel. A review of the projected econonic inpacts of the
final decision and the projected economc inpacts of the
alternatives that were considered on dairy producers, processors,
consuners, and international trade follows. The projected inpacts
are conpared to the baseline projections over a 6-year period from
the years of 2000-2005. The baseline assunes that the Uass I
price would be the BFP, the Oass Il price would be the BFP plus
30 cents, each region's Class | price would be the BFP plus the
current Class | differential and the Class Ill-a price would
continue. The RIA details the inpacts of the final decision and
the other options considered on each current order, the Federa
orders conbined, the State of California, and the United States.

The followi ng table summari zes the inpacts of adopting the
newl y consolidated orders and their specific provisions, including
the Class | price structure adopted in this final decision. The
table al so provides data detailing the projected inpacts of the
consol i dated orders and the specific provisions utilizing the two



alternative ass | price structures--Location-Specific
Differentials (Option 1A) and Rel ati ve-Val ue Specific

Differentials (Option 1B). Since adopting new Federal mlk order
provi sions affect both the regulated dairy industry and associ at ed
producers, as well as the unregulated and State regul ated dairy

i ndustries, a conparison of the inpacts both Federally and US-wi de

are included where possible.

Conparisons of Certain Inpacts of Consolidated Order Changes

Utilizing Three Price Structures on Federal Order (Fed) and U. S

data: 6-year Averages (2000-2005)?

Change From Basel i ne:
Uni t Basel i ne Fi nal Modi fied | Modified
Deci si on Option Option
1B 1A
Cass | Dff. (Fed) $/ cwt 2.56 -0.29 -0.69 0.04
Cass | price (Fed) $/ cwt 16. 22 -0.19 -0.49 0.08
Class 1 price (U.S.) $/cwt 16.26 -0.14 -0.38 0.06
Al-MIlk Price (Fed) $/ cwt 15. 23 -0.02 -0.10 0. 03
All-Milk Price (U.S.) $/cwt 14.73 0.00 -0.05 0.04
M1k Marketings (Fed)? ml |bs 111,182.0 8.3 -130.8 149.0
Milk Marketings (U.S.) mil Ibs 165,142.2 15.2 -90.9 128.7
Cass | use (Fed) ml |bs 46, 955. 7 42.0 106.7 -16.6
Class I use (U.S.) mil lbs 58,782.2 37.7 98.8 -14.9
Cash Receipts (Fed)?® ml $ 16,944.5 -2.5 -128.4 104.9
Cash Receipts (U.S.)* mil $ 24,347.9 3.5 -89.9 77.0
Retail Price (Fed) $/ gal -0.02 -0.04 0.01




Fl uid Expend. (Fed) ml $ 7,617.8 -80.2 -215. 4 36.4
Fluid Expend. (U.S.) mil $ 9,562.0 -79.1 -209.7 31.3
ml $ 9,326.7 77.7 87.0 68.5
Manuf ac. Expend. (Fed)
Manufac. Expend. (U.S.) mil $ 14,785.9 82.5 119.8 45.7
Y1ncludes the effects of the dass Il, IIl, and IV pricing
f or mul as.
2 Changes in the Final Decision and Mdified Option 1A marketings
do not include the additional mlk fromthe Upper M dwest and
Chi cago Regional orders that is expected to be pool ed under these
options.
4 Cash receipts do not reflect the termnation of the $0.15 per
hundr edwei ght transportation credit in the New York-New Jersey
order and exclude the incone fromadditional pooled mlk in the
consol i dat ed Upper M dwest order for the Final Decision and
Modi fied Option 1A
5 Cash receipts do not reflect the termnation of the $0.15 per
hundr edwei ght transportation credit in the New Yor k- New Jersey
order and exclude the incone fromadditional pooled mlk in the
consol i dat ed Upper M dwest order for the Final Decision and
Modi fied Option 1A
As is evidenced by the sunmary tabl e, the econonic inpacts
resulting fromthe adoption of the final decision are m ninmal when

conpared to the total values included in the Federa
and inthe US This is also true with the alternative options

that were considered. Changes in the all-nmilk price, mlk

mar ket i ngs, O ass | use,
one percent of the total

i mpacts are mininmal froma nationa
processors, and consumers nay experience a greater inpact on a

nore localized level as is described in the R A

The consol i dation of Federa
t he adopted price structure and al

mlk orders into 11 orders with
ot her provision nodifications

order system

Al t hough the total
per spective, producers,

and cash receipts all represent |ess than
basel i ne projections.

of the final decision best adheres to the requirenments of the Farm

Bill while fulfilling the objectives of the AVAA
adopted in the final decision enhance the efficiencies of fluid
m | k markets while nmaintaining equity anmnong processors of fluid
mlk selling in marketing order areas and anong dairy farners

suppl ying the areas’ fluid denmands.

achi eve this while having m nor overal

order systemand on the U S. dairy industry.
alternatives consi dered al so have m ni nal

The fi nal

The changes

deci si on provi si ons
i mpacts on the Federal

Al t hough both of the

i mpacts, the final




deci si on best achi eves econom c efficiencies, equity, and program
obj ecti ves.
Fi nal Deci sion

A brief review of the inpacts that are projected to occur
with the inplenentation of the final decision are:

Producers. |In general, producers in markets located in the
west ern, southwestern, and northeastern areas of the U S. nmay not
fare as well as producers located in other parts of the country,
as measured by the all-mlk price and cash receipts frommlk
mar ketings. The average all-mlk price for the conbi ned Federa
order markets is expected to average $0.02 per hundredwei ght | ower
than the baseline. The average all-mlk price is projected to
increase in 13 current markets from $0.01 to $0.52 per
hundr edwei ght and decrease in 19 narkets from $0.01 to $0.50. One
market is estimated to average unchanged. The average all-mlKk
price throughout the entire U.S. is projected to renmai n unchanged.
It is inmportant to recognize that the all-mlk price can be
i mpact ed considerably by the change in the dass | utilization due
to consolidation and the necessary alignment of Class | prices
within consolidated areas.

Over the 2000-2005 period, gross cash receipts within the
Federal order systemare expected to increase an estimated $222.3
mllion primarily because of changes in transportation paynments
and the pooling of additional mlk under the Federal order system
After adjusting for these changes, annual cash receipts are
projected to decline fromthe baseline an average of $2.5 nillion
during the 6-year period. Wth the baseline cash receipts
averaging $16,944.5 mllion this represents a very insignificant
reduction. Fifteen markets are projected to have increases with
18 markets projected to have decreases.

Processors. Since the final decision is expected to have
little effect on where mlk is produced, little inpact is expected
on fluid mlk processors or manufacturers of dairy products.

I mpacts on fluid mlk processors will likely result from changes
inthe mnimumCass | and Class Il prices that are the handler’s
obligation under the Federal order system Fluid processors in 14
of the current Federal order markets will experience increased
differentials, while processors in 17 of the markets will see
decreases. Fluid processors in two markets will see no change.
The estimated wei ghted average Class | differential for al

current Federal order markets woul d decrease $0.29 per
hundredwei ght. The all-narket average Federal order Cass | price
woul d decrease $0.19 per hundredwei ght when conpared to the
basel i ne during the years of 2000-2005. The val ue of

manuf acturing mlk woul d be increased, on average, $82.5 million
per year during the six-year period.

Consuners. Since adoption of the final decision is projected
toresult in a slight decrease in the average Cass | price for




the years of 2000-2005, it is expected that average retail prices
wi || decrease about $0.02 per gallon. On an individual order
basi s, the changes in the average retail price per gallon may
range froman increase of $0.06 to a decrease of $0.09. Although
consunmers will be spending less on fluid mlk products,
consunption is projected to remain relatively unchanged.

International Trade. Adopting the final decision is not
expected to have a significant inpact on donmestic butter and
nonfat dry mlk prices and therefore, little change in
international trade is expected. International trade of raw mlk
and fluid mlk products between the United States, Mexico, and
Canada shoul d be unaffected. However, the increase in the d ass
Il price could negatively affect the Mexican market for those
products.

O her Alternatives:

Al t hough i npl enentati on of the consolidated orders with
either the Option 1B or Option 1A price surface would still result
in less than a projected one percent change in overall Federa
order and U.S. prices, cash receipts, and narketings, these two
alternatives do not pronote market efficiencies, equity or program
objectives as well as the provisions adopted and woul d not result
in the nost preferable allocation of resources over tine. A brief
review of the inpacts that were projected to occur with the
i mpl enentation of these two alternatives are:

Producers. 1In general, Option 1B would have reduced producer
income in total and woul d have reduced the proportion of the O ass
| value represented in Federal order pools. Miinly producers
|l ocated in the Upper Mdwest and Florida areas woul d have
benefitted whil e producers throughout the rest of the U S. would
have been negatively inpacted. The all-mlk price for all Federa
order markets conbi ned was expected to average $0.10 per
hundr edwei ght | ower than the baseline during the years of 2000-
2005. The average all-mlk price was projected to increase in 10
current markets from $0.06 to $0.42 per hundredwei ght and decrease
in 23 markets from$0.01 to $0.61 during this tinme period. This
woul d have resulted in changing the gross cash receipts on an
i ndi vidual order basis during this period ranging froman annua
average decrease of $48.4 million to an increase of $38.5 nmillion
Overall, gross cash recei pts would have averaged $128.4 million
| ess than currently received.

Under Option 1A the all-nilk price for all Federal order
mar ket s conbi ned was expected to average $0. 03 per hundr edwei ght
hi gher than the baseline during the years of 2000-2005. The
average all-mlk price was projected to increase in 15 current
mar kets from $0.01 to $0. 34 per hundredwei ght and decrease in 18
markets from $0.01 to $0.66. These changes woul d have resulted in
changi ng the gross cash recei pts on an individual order basis
during this period ranging froman annual average decrease of




$10.3 million to an increase of $48.4 mllion. Overall, gross
cash recei pts woul d have averaged $104.9 nillion higher than
currently received

Processors. Since Option 1B woul d have | owered the O ass |
differentials by a weighted average of $0.69 per hundredwei ght,
the all-market average Class | price charged to fluid handlers
woul d have declined by $0.49 per hundredwei ght when conpared to
t he baseline during the years of 2000-2005. Lower Class | prices
woul d have been expected to increase sales of fluid mlk within
t he Federal order system by an annual average of 106.7 nillion
pounds, representing |less than a one percent increase. Simlar
responses woul d have occurred throughout the U S. Fluid
processors woul d have benefitted fromlower fluid mlk prices and
increased fluid mlk sales.

Option 1A would have increased Class | differentials by a
wei ght ed average of $0.04 per hundredwei ght resulting in the all-
mar ket average Class | price charged to fluid handl ers increasing
by $0. 08 per hundredwei ght when conpared to the baseline during
the years of 2000-2005. Since the inpact of the increased O ass |
prices would have resulted in an insignificant decrease in fluid
m | k consunption within the Federal order system a decrease of
16.6 mllion pounds, and within the U S., a decrease of 14.9
mllion pounds, this option would have little expected overal
ef fect on processors or manufacturers of dairy products.

Consuners. Since adoption of Option 1B was projected to
result in a decrease in the average Class | price for the period
2000- 2005, it was expected that retail prices would decrease an
average of $0.04 per gallon. On an individual order basis the
changes in the average retail price per gallon would have ranged
froman increase of $0.03 to a decrease of $0.12. As a result of
the overall price decrease, consuners woul d have spent |ess on
fluid mlk products while increasing consunption. The increase in
fluid consunption was estimated to be | ess than one percent.

Si nce adoption of Option 1A was projected to result in an
increase in the average Class | price for the period of the years
2000- 2005, it was expected to mininmally increase retail prices an
average of $0.01 per gallon. On an individual order basis the
changes in the average retail price per gallon would have ranged
froman increase of $0.05 to a decrease of $0.01. As a result of
the price increase, consuners would have spent slightly nore on
fluid mlk products and purchased about the same anount of mlk
for fluid use.

International Trade. Options 1B or 1A were not expected to
have a significant inmpact on domestic butter and nonfat dry milk
prices and therefore, little change in international trade would
have resulted. International trade of raw mlk and fluid mlk
products between the United States, Mexico, and Canada woul d have




been unaf f ect ed.

In response to the final decision, the Food and Nutrition
Servi ce updated the anal ysis on the inpacts of Federal Order
ref orm provi sions on Food and Nutrition Service prograns,
participants, and administering institutions. The updated report
anal yzes the potential inpacts of the mlk order reformpricing
provi sions contained in the final decision on the Food Stanp
Program the Wwnen, Infants, and Children Program and the
Nati onal School Lunch and Breakfast Prograns. The report also
anal yzes inpacts of adopting either of the alternative dass |
price structure options. The report indicates that adoption of
the final decision provisions, as well as either of the
alternatives considered, will have mnimal econonic inpact on
these prograns. This report is included in the final RIA
appendi x.

The inpacts of the provisions adopted in the final decision
or either of the alternatives considered are m ni mal when conpared
to the total marketings and revenue generated in the dairy
i ndustry both on a national and Federal order basis. However,
neither of the alternative options considered woul d appear to
i mprove narket efficiencies or equity as well as adopting the
provi sions contained in the final decision. Based on the anal yses
conpl eted, the final decision regulations have been tailored to
i mpose the | east burden on society while neeting regul atory
objectives. 1In doing so, these regulations will replace current
regul ations and will not duplicate any current regul ations that
may exi st.

Civil Rights Impact Analysis Executive Summary

Pursuant to Departnental Regulation (DR) 4300-4, a Gvil
Ri ghts I npact Analysis (CRIA reviews the final decision regarding
reforns to the Federal M1k Marketing Order programto identify
any provisions within the final decision with actual or potenti al
adverse effects for mnorities, wonen, and persons wth
disabilities.

The CRI A includes descriptions of (1) the purpose of
performng a CRIA;, (2) the civil rights policy of the U S.
Departnment of Agriculture (USDA); and (3) basics of the Federa
m | k marketing order program are provided for background
information. The civil rights inpact analysis of Federal O der
Ref orm neets the requirenments prescribed by DR 4300-4. As part of
the analysis, the extensive outreach efforts of USDA through the
entire reformprocess and after the final decision is published
are highlighted. Additionally, statistical detail is provided of
the characteristics of the dairy producer and general popul ations
|l ocated within the current and consolidated marketing areas.

The anal ysis discloses no potential for affecting dairy
farmers with specific characteristics differently than the genera



popul ation of dairy farmers. Al producers, regardl ess of race,
national origin, or disability choosing to deliver mlk to a
Federal order regulated handler will receive the m ni mum bl end
price.

Copies of the Gvil Rights Inpact Analysis can be obtained
fromDairy Prograns at (202) 720-4392; any Market Adm nistrator
office; or via the Internet at http://ww. ans. usda. gov/dairy/.

The Regulatory Flexibility Act and the Effects on Small
Businesses.

Pursuant to the requirenments set forth in the Regul atory
Flexibility Act (5 U S.C. 601 et seq.), the Agricultural Mrketing
Service (AVS) has considered the econonmic inpact of the rule on
smal|l entities and has prepared this final regulatory flexibility
anal ysis. The Regulatory Flexibility Act provides, in sumary,

t hat when preparing such anal ysis an agency shall address: the
need for and objectives of the rule; sumary of the significant

i ssues raised in public coments, agency assessment of the issues
rai sed, and changes made to the proposed rul e based on these

i ssues; the kind and nunber of small entities affected; the
recordkeepi ng, reporting, and other requirenents; and steps taken
to minimze the economc inpact on snall entities.

This regulatory action is in accordance with Section 143 of
the Federal Agriculture |Inprovenent and Reform Act of 1996, 7
U S . C 87253, (the FarmBill) which required the Secretary of
Agriculture (Secretary) to consolidate the existing 31 Federa
m | k marketing orders, as authorized by the Agricultural Marketing
Agreenment Act of 1937 (AMAA), into between 10 and 14 orders. The
FarmBill further provided that the Secretary nay address rel ated
i ssues such as the use of utilization rates and multiple basing
points for the pricing of fluid mlk and the use of uniform
mul ti pl e conponent pricing when devel opi ng one or nore basic
prices for manufacturing mlk. The Secretary was also directed to
designate the State of California as a Federal mlk order if
California dairy producers petition for and approve such an order
Finally, the FarmBill specified that the Departnment of
Agriculture use informal rulemaking to inplenent these reforns.

The FarmBill required that a proposed rule be published by
April 4, 1998, and all reforns of the Federal mlk order program
be conpleted by April 4, 1999. However, the Omi bus Consoli dated
and Emergency Suppl emental Appropriations Bill, passed in Cctober
1998, extended the tine frane for inplenmenting Federal ml|k order
reform anendrments fromApril 4, 1999, to COctober 1, 1999. The
extension specified that the final decision, defined as the fina
rule for purposes of this legislation, be issued between February
1 and April 4, 1999, with the new anendnents beconing effective on
Cctober 1, 1999. The legislation also provides that California
has fromthe date of issuance of the final decision unti



Sept enber 30, 1999, to becone a separate Federal mlk marketing
order.

The final decision sets forth the consolidation of the
current 31 Federal mlk orders into 11 orders. Several issues
related to the consolidation of Federal milk orders are al so
addressed. The final decision contains a replacenent for the
Class | price structure and the basic formula price. These
changes set the stage for increasing efficiencies in supplying the
mlk needs of Class | markets and address concerns that the BFP is
no longer a statistically significant nmeasure of the val ue of
manufacturing mlk. The final decision also changes the
classification of mlk by (1) establishing Cass IV provisions
whi ch would include mlk used to produce nonfat dry nmilk, butter
and other dry mlk powders; (2) reclassifying eggnog; and (3)
maki ng ot her m nor classification changes. These changes
recogni ze the position of butter and mlk powders as residua
products that bal ance the supply of mlk with overall demand, and
equal i ze the cost of conpeting products. Finally, this fina
deci si on expands Part 1000 to include provisions that are
identical within each consolidated order to assist in sinplifying
the regul ations. These provisions include the definitions of
route disposition, plant, distributing plant, supply plant,
nonpool plant, handler, other source mlk, fluid mlk product,
fluid cream product, cooperative association, and comercial food
processing establishment. In addition, the mlk classification
section, pricing provisions, and sone of the provisions relating
to paynents have been included in the General Provisions. These
changes adhere with the efforts of the National Perfornmance Review
- Regulatory ReformInitiative to sinplify, nodify, and elininate
unnecessary repetition of regulations. Unique regional issues or
mar ket i ng condi ti ons have been considered and included in each
mar ket s order provisions.

The purpose of the Regulatory Flexibility Act is to fit
regul atory actions to the scal e of business subject to the actions
in order that small businesses are not unduly or
di sproportionately burdened. To acconplish this purpose, it first
is necessary to define a small business. According to the Snal
Busi ness Administration’s definition of a “small business,” a
dairy farmis a “snmall business” if it has an annual gross revenue
of less than $500,000 and a handler is a “small business” if it
has fewer than 500 enpl oyees. For the purposes of determ ning
which dairy farns are "snmall businesses,” the $500, 000 per year
criterion was used to establish a production guideline of 326,000
pounds per nonth. Al though this guideline does not factor in
addi tional nonies that may be received by dairy producers, it
shoul d be an inclusive standard for nost "small" dairy farners.

For purposes of determining a handler’'s size, if the plant is part
of a larger conpany operating multiple plants that collectively



exceed the 500-enployee Iinmt, the plant will be considered a
| arge business even if the local plant has fewer than 500
enpl oyees.

Based on 1996 data, USDA identified approxi mately 80,000 of
the 83,000 dairy producers (farners) that had their m |k pool ed
under a Federal order as small busi nesses. Thus, snall businesses
represent approximately 96 percent of the producers in the United
States. By 1997 the total nunber of dairy producers that had
their mlk pool ed under a Federal order had declined to about

79,000. It is estimated that nearly 76,000 are small busi nesses.
During 1997, 78,590 dairy farmers delivered over 105.2
billion pounds of mlk to handlers regulated under the mlk

orders. This volune represents 68 percent of all mlk marketed in
the U S. and 70 percent of the milk of bottling quality (Grade A
sold in the country. The value of the mlk delivered to Federa
mlk order handlers at mnimumorder blend prices was nearly $14.0
billion. Producer deliveries of mlk used in Cass | products
(fluid mlk products) totaled 44.9 billion pounds--42.7 percent of
total Federal order producer deliveries. Mre than 200 mllion
Americans reside in Federal order marketing areas--77 percent of
the total U S. popul ation

On the processing side, there are over 1,200 individua
pl ants associated with Federal orders, and of these plants,
approximately 700 qualify as "small businesses" representing about
55 percent of the total. During Cctober 1997, there were nore
than 485 fully regul ated handl ers (306 distributing plants of
which 111 were small busi nesses and nearly 180 supply plants of
whi ch about 50 percent were small businesses), 51 partially
regul ated handl ers of which 28 were snmall busi nesses and 111
producer-handl ers of which all were considered snall businesses
for purposes of this final RFA submitting reports under the
Federal m |k marketing order program

The Federal nilk order programis designed to set forth the
ternms of trade between buyers and sellers of fluid mlk. A
Federal order enforces the mnimum price that processors
(handlers) in a given marketing area must pay producers for nmilk
according to how it is utilized. A Federal order further requires
that the paynents for mlk be pooled and paid to individual dairy
producers or cooperative associations on the basis of a uniformor
average price. It is inportant to note that a Federal mlk order
i ncluding the pricing and all other provisions, only becones
ef fective after approval, through a referendum by dairy producers
associ ated with the order.

Devel oprent of this final decision began with the premni se
that no additional burdens should be placed on the industry as a
result of Federal order consolidation and reform As a step in
acconpl i shing the goal of inposing no additional regulatory
burdens, a review of the current reporting requirenments was



conpl eted pursuant to the Paperwork Reduction Act of 1995 (44
U S.C. Chapter 35). In light of this review, it was determ ned
that this final decision would have little inpact on reporting,
recordkeepi ng, or other conpliance requirenments because these
woul d remain al nost identical to the current Federal order
program No new fornms are required; however, sone additiona
reporting will be necessary in the orders that are adopting

mul tiple component pricing if the current orders do not contain
t hese provisions. Overall, there would be slight change in the
burdens placed on the dairy industry.

There are two principal reporting fornms for handlers to
conpl ete each nonth that are needed to administer the Federal nilk
marketing orders. The fornms are used to establish the quantity of
m | k used and recei ved by handl ers, the pooling status of the
handl er, the class-use of the nmilk used by the handler, the
butterfat content and amounts of other conponents of the nmilk.
This information is used to conpute the nonthly uniformprice paid
to producers in each of the nmarkets. Handlers in the marketing
areas adopting nultiple conponent pricing will be required to
conpl ete additional information regarding the conponents of the
mlk and to assure that proper paynments are nmade to producers.
This information is necessary to establish the values of mlk on
the basis of mlk conponents and to assure that producers are paid
correctly. Many handlers already collect and report this
i nf ormati on.

This rul e does not involve additional information collection
that requires clearance by the Ofice of Managenent and Budget
beyond the currently approved information collection. The primary
sources of data used to conplete the forns are routinely used in
nost busi ness transactions. Forns require only a mninal anount
of information which can be supplied w thout data processing
equi pment or a trained statistical staff. Thus, the information
collection and reporting burden is relatively small. Requiring
the sane reports for all handl ers does not significantly
di sadvant age any handler that is snmaller than the industry
aver age.

New territory, or pockets of unregulated territory within and
bet ween current order areas has been included in the consolidated
mar ket i ng areas where such expansion will not have the effect of
fully regulating plants that are not now regul ated. The addition
of these areas benefits regulated handlers by elimnating the
necessity of reporting sales outside the Federal order marketing
area for the purpose of determining pool qualification. Were
such areas can be added to a consolidated area wi thout having the
ef fect of causing the regulation of any currently-unregul ated
handl er, they are added.

Handl ers not currently fully regul ated under Federal orders
may becone regulated for two main reasons: first, in the process



of consolidating marketing areas, some handlers who currently are
partially regul ated may becone fully regul ated because their sal es
in the conbi ned narketing areas neet the pooling standards of a
consol i dated order area. Second, a previously unregulated area in
New Yor k, Vernmont, New Hanpshire and Massachusetts was added on
the basis of supporting information. As a result, previously
unregul at ed handl ers woul d becone fully regul ated. Because of
these two reasons, 11 additional plants are expected to becone
fully regul ated under the program O these 11 plants, it is
estimated that 5 are small busi nesses that woul d need to conply
with the reporting, recordkeeping, and conpliance requirenents.
The conpletion of these reports will require a person
know edgeabl e about the receipt and utilization of mlk and milk
products handled at the plant. This nost likely will be a person
al ready on the payroll of the business such as a bookkeeper
controller or plant manager. The conpletion of the necessary
reporting, recordkeeping, and conpliance requirenents does not
require any highly specialized skills and should not require the
addi ti on of personnel to conplete. |In fact, nuch of the
information that handlers report to the narket admnistrator is
readily available fromnormally naintained busi ness records, and
as such, the burden on handlers to conplete these recordkeeping
and reporting requirenents is mninmal. |In addition, assistance in
conpleting forms is readily available from market adm nistrator
offices. A description of the forns and a conpl ete Paperwork
Reduction Act analysis follows this section

No ot her burdens are expected to fall upon the dairy industry
as a result of overlapping Federal rules. The regulations
contained in this final decision do not duplicate, overlap or
conflict with any existing Federal rules.
PUBLI C COMMENTS

More than 1,000 coonments were received frominterested
parties that specifically stated or docunented they were smal
busi nesses. However, this nunber may not be fully representative
of the nunber of snall businesses that actually submtted coments
because a majority of conmenters did not indicate their size. O
the coments submitted, the najority were received fromdairy
producers. The coments fromthe producers primarily addressed
the issues of ass | pricing and consolidation

A few coments were received that specifically addressed the
initial regulatory flexibility analysis (I RFA). These comrents
al so addressed the issues of Cass | pricing and consolidation and
further addressed the issue of producer-handl er regulation. The
Smal | Busi ness Administration submtted views specifically
addr essi ng exenpt plant status and requesting further analysis of
the i nmpact of consolidation on previously unregulated entities, if
possi bl e.

Nearly all of the 1,000 comments addressed Class | pricing



and di scussed the inpact of Option 1A or Option 1B on dairy
producers’ income. A mgjority of these comments supported Option
1A because it would rmaintain the revenue necessary to stay in
busi ness. Many comment ers opposing Option 1B argued that the
Class | differential decreases that woul d occur under this option
woul d result in financial |osses that would force many dairy
farmers out of business. Conments filed by service providers such
as feed and inplenment stores that clainmed to be small busi nesses
conment ed on the negative inpact |ower prices received by dairy
producers had on surroundi ng comunity busi nesses. One conmenter
supporting Option 1A further stated that in order to conply with
t he purposes and objectives of the Regulatory Flexibility Act, as
stated in the IRFA, a ass | price structure that avoids a
burdensone financial inpact on dairy farners nust be adopt ed.

About 200 of the comrents received fromdeclared snal
busi nesses addressed consolidation i ssues. These coments focused
on the inpact of including or excluding currently-unregul ated
areas. A ngjority of the coments focused on the Northeast order
and the inclusion or exclusion of the currently- unregul ated
territories in New York, Pennsylvania, and Maryland. Conments
supporting the inclusion of currently-unregulated territory
di scussed the need to include this territory to prevent
i nequitable, unfair and di sorderly nmarketing conditions. One
supporting comrenter noted that the expansion into unregul ated
areas would result in nore small busi nesses beconi ng subject to
Federal order regulation but the comenter did not believe that it
woul d unduly inpact their ability to conpete. Conmenters opposing
the inclusion of currently-unregul ated Pennsylvania territory
argued that producer returns would decline if handlers in this
area were subject to Federal order regul ations.

A few coments were recei ved addressi ng the extent of
regul ation applied to producer-handlers. One comenter, a snal
busi ness producer-handl er, indicated that the conbi nati on of new
definitions and classification of mlk provisions will result in
its regulation. The comenter argued that this effect is contrary
to the IRFA that stated “no additional regulatory burdens shoul d
be placed on the industry” and to the intent of the proposed rule
that stated the changes were not intended to fully regul ate any
producer-handler that is currently exenpt fromregulation. Qher
conmrent ers suggested that producer-handl ers should not be exenpt
fromregulation if their route disposition of ass | products at
whol esal e exceeds 500, 000 pounds per nonth or if they have retai
sales other than at a retail establishment | ocated on the prem ses
of the producer-handler’s plant. They argued that producer-
handl ers with route disposition above this limt cannot be
consi dered snall busi nesses and shoul d be subject to regulation

After reviewing the public coments filed by snall businesses
in conbination with updated marketing data and i nformati on and



updat ed anal yses, changes were nmade to the provisions contained in
the proposed rule. Not all of the changes requested by smal

busi nesses were feasible but when changes were beneficial to snal
busi nesses wi thout affecting the objectives of the rule, they were
i ncorporated. The changes nade to the proposed rule, based in
part on small business comments, are discussed bel ow by issue.
Consol i dati on:

The proposed rul e advanced 11 consolidated Federal mlk
mar keting orders. The marketing areas of these orders were
expanded to include currently-unregul ated areas if this did not
result in the regulation of any currently-unregul ated handl ers or
was not an area in which handlers are subject to mninmmd ass |
pricing provisions under State regulations. After review ng the
issue in light of the public coments and updating the initia
anal ysis based on nore recent marketing data, 11 consoli dated
orders are adopted in the final decision, the sane nunber as
proposed in the January 21, 1998, rule, but with significant
nodi fications being made to the nmarketing areas of the proposed
Nort heast and Western orders, and minor nodifications to the
mar keti ng areas of the proposed Sout heast, M deast, Upper M dwest
and Central orders. The final decision continues to onit
currently-unregul ated areas specified in the January 21t proposed
rule and also omits currently-unregul ated areas that conprise a
significant distribution area for currently-unregul ated handl ers,
sone of which were proposed to be included in consolidated areas.

Nurer ous comments were received fromsnmall businesses
supporting the inclusion of currently-nonregulated areas in the
Nort heast order. However, after considering the requirements of
the FarmBill, the consolidation of the existing orders does not
necessitate expansi on of the consolidated orders into unregul ated
areas or areas in which handlers are subject to mnimmC ass |
pricing under State regul ation, especially when the states’ d ass
| prices exceed or equal those that would be established under
Federal mlk order regulation. Such regulation could have the
ef fect of reducing returns to producers already included under
State regulation without significantly affecting prices paid by
handl ers who conpete with Federally-regul ated handl ers.

Two changes nade to the prior proposed rule as a result of
conrents submtted by snmall businesses related to the exclusion of
territory in the consolidated marketing areas. These changes
occurred in the Mdeast and Central orders. The changes ensure
that two currently-unregul ated handl ers maintain this status.

One change occurred in the M deast order. Based on a
conment received fromToft Dairy, Incorporated (Toft Dairy), a
smal | busi ness dairy processor, and Sandusky County M Ik Producers
Associ ation, a dairy cooperative representing dairy farners
classified as snall businesses, one partial and three entire
counties in north Central Chio are excluded fromthe M deast




marketing area. These areas are currently unregul ated. The
proposed rul e had suggested including this currently-unregul ated
territory in the Mdeast nmarketing area which woul d have resulted
in the regulation of Toft Dairy. Since the intent of the

consol idating marketing orders was not to cause the regul ation of
any currently-unregul ated handl er, these areas have been renoved
fromthe marketing area of the M deast order. Toft Dairy wll
remai n an unregul ated processor unless its sal es area changes
significantly.

Anot her change occurred in the Central order. Based on a
conment received fromCentral Dairy, Incorporated (Central Dairy),
a small business dairy processor, six currently-unregul ated
counties in northeast M ssouri that were proposed to be included
in the Central order are excluded fromthe nmarketing area. These
areas are currently unregulated. Central Dairy opposed inclusion
of these six counties because the handler plans to expand its
distribution into this area. Again, since the intent of
consol idating marketing orders was not to cause the regul ation of
any currently-unregul ated handl er these areas have been renoved
fromthe nmarketing area of the Central order
Producer - Handl er s:

Anot her change to the proposed rule resulting frompublic
conment s i nvol ves producer-handlers. Since the intent of the
proposed rule was not to increase regulation to any currently-
unr egul at ed producer-handl ers, mnor nodifications have been made
to the classification of mlk provisions applicable to all orders
and to the producer-handler definition in certain individua
or ders.

A comment submitted by Promi sed Land Dairy, a producer-
handl er defined as a small business, stated that the change in the
classification of milk provisions conmbined with other order
changes would result in their regulation. Promised Land Dairy
argues that the addition of the words “or acquired for
distribution” in 81000.44(a)(3)(iv) would force nilk delivered by
a producer-handler to any store associated with a regul ated
handl er to be sold at no nore than the Gass IIl price because it
woul d be considered a receipt froma producer-handler. Prom sed
Land Dairy argued that this would force producer-handlers to
becorme fully regulated. |In addition, they argued that changes
made to the Sout hwest order’s producer-handl er definition are not
warranted and would further result in the regulation of Prom sed
Land Dairy.

The changes in the proposed rule were not intended to fully
regul ate any producer-handler that is currently exenpt from
regul ation. Producer-handl ers have been exenpt fromthe pricing
and pooling provisions of the orders for several reasons. First,
the care and managenent of the dairy farm and other resources
necessary for own-farm production and t he managenent and operation




of the processing are the personal enterprise and risk of the
owner. Second, typically producer-handlers are small busi nesses
that operate in a self-sufficient manner. Finally, producer-
handl ers do not have an advantage as either producers or handl ers
so long as they are responsible for balancing their fluid mlk
needs and cannot transfer bal ancing costs to ot her narket

partici pants.

Wil e the provisions objected to by Promi se Land Dairy woul d
not directly regulate this entity, they could have a very serious
negative econom c inpact on its continued operations as a
producer-handl er. Because it is still the intent of the
Departnent to allow currently-unregul ated producer-handlers to
mai ntain this status, changes have been nmade to §1000. 44(a)(3)(ivV)
in the general provisions by renoving the words “or acquired for
distribution” and re-addi ng these words to 81124. 44, and changes
have been nmade to the individual order definitions of producer-
handl ers. Hence, no changes are nmade in the final decision to
regul ate a producer-handler that is currently exenpt from
regul ati on.

Addi tional coments submitted by small busi nesses regarding
producer - handl ers advocated inplenmenting a [imtation on the
exenption of producer-handl ers based on size. The comenters
suggested that the producer-handler exenption should be limted to
t hose whose Class | route disposition is 500,000 pounds or |ess,
or whose entire Class | disposition of fluid mlk is nade as
retail sales froma retail establishment | ocated on the prem ses
of the producer-handl er’s processing plant.

Since the intent of the final decision is not to regulate any
currently-unregul at ed producer-handl ers, these requests have been
denied. A review of Cctober 1997 producer-handl er route
di sposition data indicates that if a 500,000 pound Class | route
disposition limt were inplenmented, 20 producer-handl ers out of
111 producer-handl ers, woul d becone regul ated. The Departnent’s
reasons for exenpting producer-handl ers as di scussed previously
have not changed and the intent of this rule is not to nmake
changes to regul ate currently-unregul ated producer-handl ers
regardl ess of size. Consequently, these suggested changes have
not been included in the final decision
Cass | Price Structure:

Anot her change to the proposed rule, resulting in part from
the public comments received, involves the ass | price
structure. In the proposed rule the Departnent advanced two nmain
price options--1A and 1B. The Departnent indicated a preference
for Option 1B because it was nore narket-oriented. However, the
Depart nent recogni zed in the proposed rule that Option 1B woul d
result in lower Cass | prices and | ower blend prices which would
have a significant econonic inpact on small businesses,
particularly producers. To lessen the inpact, three phase-in




program opti ons were proposed to be adopted in conjunction with
Option 1B. The objective of the phase-in prograns was to provide
dairy producers and processors the opportunity to adjust marketing
practices to adapt to nore narket-determned dass | prices.

A majority of the public coments received from snal
busi nesses supported Option 1A. Many of the commenters opposing
Option 1B indicated that the price | evels established under this
price structure would be significantly | ower than present |evels,
and as a result, they--prinmarily dairy producers--would be forced
out of business. O the commenters supporting Option 1B, few
supported the adoption of a phase-in program

Option 1B was preferred by the Departnent because it would
nove the dairy industry into a nore market-determ ned pricing
system Establishing a national Gass | price structure based on
results fromthe U S. Dairy Sector Sinulator nodel?, devel oped and
admi ni stered by Cornell University, may increase market
efficiencies in the dairy industry and lowering the differentials
woul d al l ow marketing conditions to have a greater inpact on
actual Cass | prices paid to producers who service the d ass
market. The Departnent recogni zed that this would i npact snal
busi nesses, both producer and processors, because |ess of the
actual value of Class | mlk would be regulated. In the proposed
rule the Departnment stated the follow ng:

“Smal l er, less efficient producers would likely have a
greater responsibility to bargain with processors for over-
order prem uns that adequately cover their costs. Wth
processors less likely to face simlar raw product costs,
| ess efficient snmall processors nay have to negotiate and/or
sustai n over-order price levels necessary to attract and
maintain a sufficient supply of mlk. Large businesses, both
producers and processors, may be in a better conpetitive
position to do this.” (63 FR 4912)

After reviewi ng the public coments and updati ng marketing
data and anal yses of Option 1A and Option 1B, the Departnent
adopted a Class | price structure that provides greater structura
efficiencies in the assenbly and shipnent of mlk and dairy
products. The adopted Cass | pricing structure establishes a
price surface that utilizes USDSS nodel results adjusted for al
known plant locations and establishes differential |evels that
will result in prices that generate sufficient revenue to assure
an adequate supply of mlk. The differential levels will better

" The U.S. Dairy Sector Sinmulator nodel is used to eval uate
t he geographic or “spatial” value of mlk and m |k conponents
across the U S. under the assunption of globally efficient
markets. A nore detailed description of the nodel is contained in
t he deci sion.



mai ntain equity by raising the level 40 cents per hundredwei ght

hi gher than the | evel proposed in Option 1B. The higher
differential |evel reduces the likelihood of class-price

i nversions, where the Class | prices are bel ow the manufacturing
mlk prices for the nonth. Updated anal ysis conducted by the
Interagency Dairy Analysis Teamin the final Regul atory | npact
Anal ysi s'?2 indicates that increasing the differential |evel |essens
t he econonic inpact of noving toward nore market-orientation on
smal | busi nesses.

Exenpt Plant Linmts:

The O fice of the Chief Counsel for Advocacy (O fice of
Advocacy) of the U S. Small Business Administration subnitted
views on the | RFA pursuant to its authority under the Regul atory
Flexibility Act, 5 U S.C. 8601, as anended by the Small| Business
Regul atory Enforcenent Fairness Act, Pub. L. No. 104-121, 110
Stat. 866 (1996). Wth regard to the inpact of the order
consolidation and pricing fornulae, the Ofice of Advocacy stated
that these issues should be left to the regulated community and
the Departnment. The Ofice of Advocacy did comment that a system
that “best resenbles the free market and i nposes the |east burden
on the industry would be the best alternative.”

The O fice of Advocacy requested an expl anati on of how the
150, 000 pound handl er exenption was derived and a determ nation of
whet her this exenption could be increased. They questioned
whet her a greater nunber of small entities would benefit froman
increase in the limt. The Ofice of Advocacy further requested
addi ti onal analysis on the inpact of the consolidation of orders
on previously unregul ated entities, if possible.

The 150, 000 pound handl er exenpti on was deternined after
reviewi ng provisions currently contained in the Federal mlk
mar keting orders. The 150,000 pound exenption was the highest
| evel currently utilized, with some orders containing no such
exenption. A review of the inpact of this exenption | evel on
distributing plants that were fully regulated in Cctober 1997
i ndicated that 15 plants, 14 of which are snall busi nesses, would
beconme exenpt fromregul ation based on this provision. In
addition, five partially-regulated plants, four of which are snal
busi nesses, woul d al so becone exenpt. No public conments were
recei ved addressing this issue.

Federal mlk order regul ations nmust bal ance the interests of
smal | busi ness dairy producers versus small business dairy
processors. Al though only processors are regul ated under Federa
m | k orders, producers receive benefits fromthe regul ati ons.
Thus, whenever dairy processors are exenpt from Federal order

2Copi es of the Regul atory Inpact Analysis can be obtai ned
fromDairy Prograns at (202) 720-4392, any Market Adm nistrator
office, or via the Internet at http://ww. ans. usda. gov/ dai ry.



regul ations they are not required to pay dairy producers ninimm
Federal order prices. Exenpting processors fromregulation
directly inpacts dairy producers.

Based on Cctober 1997 data, a review of the inpacts of
i ncreasi ng the exenption |levels on processors was conpleted. As
expected, increasing the level would allow additional processors
to beconme exenpt. |In Cctober 1997, 54 handlers had route
di sposition equal to or less than 150,000 pounds. An additiona
57 handl ers had route disposition between 150,000 to 1, 000, 000
pounds and 327 handl ers had route disposition greater than 1
mllion pounds.

Al though it may appear that increasing the exenption |evel
woul d not result in exenpting many additional plants, these plants
receive mlk froma significant nunmber of producers, a mgjority of
whom are smal | businesses. 1In addition, contrary to the intent of
benefitting snmall businesses by increasing the exenption |evel,
nore handl ers that are considered | arge busi nesses coul d becone
exenpt fromregulation. |nplenmenting the 150,000 pound | evel
results in two |arge businesses currently regulated (one fully-
regul ated and one partially-regul ated) beconi ng exenpt plants.
When nore | arge busi nesses becone exenpt it not only inpacts
producers, but also inpacts other regul ated handl ers.

In an attenpt to maintain a bal ance between the interests of
both small handl ers and small dairy producers, the 150,000 pound
exenption is maintai ned. Based on previous experience, the
exenption of plants of this size poses no economic threat to the
order’s regul ated handl ers.

M NI M ZATI ON OF SI GNI FI CANT ECONOM C | MPACTS ON SMALL BUSI NESSES

The Departnment devel oped the final decision aware of the
i mpacts of its adoption on small busi nesses, both dairy producers
and processors. |In the final decision, the Departnent has
m ni m zed the significant econom c inpacts of these regulations on
small entities to the fullest extent reasonably possible while
adhering to the stated objectives. The Departnment reviewed the
regul atory and financial burdens resulting fromthese regul ations
and determined, to the fullest extent possible, the inpact on
smal | businesses’ abilities to conpete in the market place. The
Departnent reviewed the regulations fromboth the small producer
and smal | processor perspectives attenpting to maintain a bal ance
bet ween t hese conpeting interests.

The Farm Bill nandated that the current 31 orders be
consolidated into between 10 to 14 orders. The FarmBill also
speci fied that other issues could be addressed. Eleven orders are
adopted in the final decision as well as a new dass | price
structure, a basic formula price replacenent, classification of
m | k provisions, and the establishrment of identical provisions in
all orders where possible. The objectives of the final decision
are (1) to conmply with the requirenents of the FarmBill and (2)



to make other changes in order provisions consistent with the
goal s and requirenments of the AMMA. The focus of these changes is
to enhance the efficiencies of fluid mlk rmarkets while

mai nt ai ni ng equity anong processors of fluid mlk selling in

mar keti ng order areas and anong dairy producers supplying the
areas’ fluid denmands.

Federal m |k order regulations do not disparately apply to
smal|l and | arge businesses. |If a handler is regulated under a
Federal m Ik order, the provisions of that order apply the sanme to
all handl ers regardl ess of size. Likewise, if a producer’s mlKk
is associated with a Federal order pool, the sanme pricing and
paynment provisions will be utilized for all producers regardl ess
of size. This final decision addresses several issues and adopts
provisions that will continue to apply equally to all businesses,
both large and snmall. The provisions adopted herein attenpt to
reduce the econonic inpact of Federal nilk order regulations on
smal | busi nesses to the npbst reasonabl e extent possible.

After reviewi ng submtted comrents and updati ng marketing
data and anal yses, changes were nade to the provisions contained
in the proposed rule. The | RFA discussed the projected inpacts of
the primary conponents of the proposed rule on small entities.
These included consolidation, basic fornula price, Class | price
structure, and classification. Because Federal order provisions
are interrelated, it was difficult to determ ne the overall inpact
of each conponent on small entities because the proposed rul e
contained two pricing options. To the fullest extent possible,
such estimations were set forth in the proposed rule.

Below is a description of the prinmary conmponents contained in
the final decision that were discussed in the |RFA. For
conpari son purposes, inmpacts resulting fromeach conponent are
briefly discussed. Because this rule establishes the specific
provisions to be contained in Federal ml|k nmarketing orders,
anal ysis of the inpacts of the consolidated orders on smal
busi nesses i s provided.

Consol i dati on:

The | RFA di scussed three order consolidation options: (1) the
consol i dated marketing areas suggested in the Decenber 1996
Initial Prelimnary Report on Order Consolidation; (2) the
consol i dated marketing areas suggested in the May 1997 Revi sed
Prelimnary Report on Order Consolidation; and (3) the
consol i dated marketing areas suggested in the proposed rule.
Determ ning the specific econom c inpacts of marketing area
consol idation on handl ers, producers, and consuners is difficult.
The | RFA detailed the assunptions utilized to quantify the
econom c effects of consolidation. The IRFA included an analysis
of each of the three consolidation options on the weighted average
use value to determ ne the potential inpacts of each option on
producers. The | RFA also included projections regarding the




nunber of handl ers that woul d be regul ated under the consolidation
options and the nunber of these handlers that are snal
busi nesses.

The consolidation of orders adopted in the final decision is
a result of the exami nation and analysis of nore recent narketing
data in conbination with the coments received on the proposed
rule. This resulted in nodifying significantly fromthe proposed
rule the marketing areas of the Northeast and Wstern orders, and
in maki ng mnor nodifications to the marketing areas of the
proposed Sout heast, M deast, Upper M dwest and Central orders.
The consol i dated orders adopted in the final decision are as
follows (* denotes changes made fromthe proposed rule):

*1. NORTHEAST - current marketing areas of the New Engl and,
New Yor k- New Jersey and Mddle Atlantic Federal milk orders, with
the addition of: the contiguous unregul ated areas of New
Hanmpshire, northern New York and Vernont; and the non-Federally
regul ated portions of Massachusetts. *The Western New York State
order area (ten entire and 5 partial western New York counties)
proposed to be included in the expanded Northeast order area has
been omtted.

2. APPALACHI AN - Current narketing areas of the Carolina and
Loui svi l | e- Lexi ngt on- Evansville (m nus Logan County, Kentucky)
Federal m Ik orders plus the marketing area of the forner
Tennessee Valley order, with the addition of 21 currently-
unregul ated counties in Indiana and Kentucky.

3. FLORIDA - current marketing areas of the Upper Florida,
Tanmpa Bay, and Sout heastern Florida Federal m |k orders.

*4. SOUTHEAST - current nmarketing area of the Sout heast
Federal m Ik order, plus 1 county fromthe Louisville-Lexington-
Evansvill e Federal m |k order nmarketing area; plus 11 northwest
Arkansas counties and 22 entire Mssouri counties that currently
are part of the Southwest Plains marketing area; plus 6 M ssour
counties that currently are part of the Southern Illinois-Eastern
M ssouri marketing area; plus 16 currently unregul ated sout heast
M ssouri counties (including 4 that were part of the fornmer
Paducah marketing area); plus 20 currently-unregul ated Kentucky
counties (including 5 fromthe forner Paducah marketing area).

*A partial Mssouri county that has been part of the Sout hwest
Pl ai ns marketing area will beconme conpl etely unregul at ed.

*5. M DEAST - current nmarketing areas of the Chio Vall ey,
East ern Chi o- Wstern Pennsyl vani a, Southern M chigan and | ndi ana
Federal m |k orders, plus Zone 2 of the M chigan Upper Peninsul a
Federal mlk order, and nost currently-unregul ated counties in
M chi gan, |ndiana and Chio. *One partial and 3 entire counties in
north central Cnhio are left unregul ated, as they represent the
distribution area of a currently-partially regulated distributing
plant (Toft Dairy in Sandusky, Chio).

*6. UPPER M DWEST - current marketing areas of the Chicago



Regi onal , Upper M dwest, Zones | and |(a) of the M chigan Upper
Peni nsul a Federal m |k orders, and unregul ated portions of
Wsconsin. *The |owa Federal order marketing area portion of one
II'linois county is added to the consolidated Upper M dwest
mar keti ng area and the Chi cago Regi onal portion of another
IIlinois county is renmoved and added to the consolidated Centra
ar ea.

*7. CENTRAL - current marketing areas of the Southern

Il'linois-Eastern Mssouri, Central Illinois, Greater Kansas G ty,
Sout hwest Pl ai ns, Eastern Col orado, Nebraska-Wstern |owa, Eastern
South Dakota, lowa (* less the portion of an Illinois county that

wi Il become part of the consolidated Upper M dwest area) and
*West ern Col orado Federal mlk orders, * plus the portion of an
IIlinois county currently in the Chicago Regi onal Federal order
area, mnus 11 northwest Arkansas counties and 1 partial and 22
entire Mssouri counties that are part of the current Southwest
Pl ai ns marketing area, mnus 6 Mssouri counties that are part of
the current Southern Illinois-Eastern M ssouri narketing area,
plus 54 currently-unregul ated counties in Kansas, M ssouri
IIlinois, lowa, Nebraska and Col orado, plus 8 counties in centra
M ssouri *(six fewer than in the proposed rule) that are not
considered to be part of the distribution area of an unregul at ed
handl er in central Mssouri, *plus 7 currently unregul ated

Col orado counties | ocated between the current Western and Eastern
Col orado order areas.

8. SQUTHWEST- current marketing areas of Texas and New
Mexi co- West Texas Federal mlk orders, with the additi on of two
currently-unregul at ed northeast Texas counties and 47 currently-
unregul ated counties in southwest Texas.

9. AR ZONA- LAS VEGAS - current nmarketing area of Central
Arizona, plus the dark County, Nevada, portion of the current
Great Basin nmarketing area, plus eight currently-unregul ated
Ari zona counti es.

*10. WESTERN - current marketing areas of the Sout hwestern
| daho- Eastern Oregon and Great Basin Federal mlk orders, mnus
O ark County, Nevada. *The Western Col orado order area, proposed
to be included in the Western order area, is instead included in
the consolidated Central order

11. PACI FI C NORTHWEST - current marketing area of the
Pacific Northwest Federal mlk order plus 1 currently-unregul ated
county in O egon.

The consol i dated orders presented herein reflect the nost
appropriate boundaries for the purpose of inplenmenting the
requirenments of the FarmBill. These orders attenpt to avoid
extendi ng regul ation to handl ers whose prinary sal es areas are
out side current Federal order marketing areas and who are not
subj ect to Federal order regulation. These orders also ninimze
the regul atory burden placed on handl ers.



Based on COctober 1997 data, it is projected that 306
distributing plants will be fully regulated and 32 distributing
plants will be exenpt. The nunber of fully-regul ated smal
busi nesses will be 111. The nunber of fully-regul ated snal
busi nesses is down from 164, a 32 percent decline fromthe
proposed rule. This is nmainly a result fromeither |arge business
acqui sitions of these snall businesses or because they have gone
out of business. Two snall businesses that are currently
unregul ated will becone regul ated and, as nentioned previously, 14
fully regulated and four partially-regulated small busi nesses wll
beconme exenpt.

Basic Formula Price:

The I RFA reviewed the basic fornula price replacenment options
consi dered. These options included pricing conponents based on
their value in manufactured products which was proposed and is
adopted in the final decision, economc formulas, futures markets,
cost of production, conpetitive pay pricing, and pricing
differentials only.

The rule closely follows the pricing plan described in the
proposed rule by replacing the current basic fornmula price (BFP)
with a multiple conmponent pricing systemthat derives conmponent
val ues from surveyed prices of manufactured dairy products. The
adopted pricing systemdeterm nes butterfat prices for mlk used
in Cass Il, dass Ill and Cass IV products froma butter price
protein and other solids prices for mlk used in Class Il
products from cheese and whey prices; and nonfat solids prices for
mlk used in dass Il and dass IV products fromnonfat dry milk
product prices. The specific formulas used to calculate the
prices are described in conplete detail in the final decision

Al market participants, both large and snall, would be
af fected by the BFP replacenent in the same manner. There woul d
be no uneven inpact on market participants on the basis of size.
However, the existence of mninmumorder pricing serves to assure
that large handlers pay no less for their nmlk than snaller
entities, and that small producers receive at |east the sane
m ni mum uni formprice for the mlk or conponents of mlk they
produce as | arge producers. Consuners can be assured that the
prices generally charged for dairy products are prices that
reflect, as closely as possible, the forces of supply and denmand
in the market.
| npact of Multiple Conponent Pricing Provisions on Small Entities:

As set forth in the proposed rule, seven of the 11 orders
adopted in the final decision provide for mlk to be paid for on
the basis of its conmponents--multiple conponent pricing (MCP).
Five of the seven MCP orders al so provide for mlk values to be
adj usted according to the somatic cell count of producer mlKk.




The equi pnent needed for testing mlk for its conmponent content
can be very expensive to purchase, and requires highly-skilled
personnel to nmaintain and operate. The cost of infra-red

anal yzers ranges from just under $100,000 to $200,000. The infra-
red machi nes that are used by nost |aboratories would test for
total solids and somatic cells at the same tinme the butterfat and
protein tests are done.

No new report forns are needed under multiple conmponent
pricing; however, some additional reporting is necessary to enable
handl ers’ values of mlk to be determ ned on the basis of
conponents, and to assure that producers are paid correctly. For
the market administrators to conpute the producer price
differential, handlers would need to supply additional information
on their currently-required nmonthly reports of receipts and
utilization. |In addition to the product pounds and butterfat
currently reported, handlers would be required to report pounds of
protein, pounds of other solids, and, in 5 of the orders, somatic
cell information. This data would be required fromeach handl er
for all producer receipts, including mlk diverted by the handl er
recei pts fromcooperatives as 9(c) handlers (that is, the
cooperative acts as a handler); and, in sone cases, receipts of
bulk mlk received by transfer or diversion

Si nce producers woul d be receiving paynents based on the
conponent levels of their nmilk, the payroll reports that handl ers
supply to producers nust reflect the basis for such paynent.
Therefore the handl er would be required to supply the producer not
only with the information currently supplied, but also, (a) the
pounds of butterfat, the pounds of protein, and the pounds of
other solids contained in the producer’s mlk, as well as the
producer’s average sonatic cell count, and (b) the m ninmumrates
that are required for paynent for each pricing factor and, if a
different rate is paid, the effective rate also. Many handl ers
already report this additional information. It should be noted
that handlers already are required to report information relative
to pounds of production, butterfat and rates of paynment for
butterfat and hundredwei ght of milk to the appropriate Market
Admi ni strator.

O over 74,000 producers whose m |k was pool ed i n Decenber
1996 under 23 of the current orders that woul d be part of
consol i dated orders providing for nultiple conponent pricing, the
m |k of 52,500 of these producers was pool ed under 13 current
orders that have MCP. Handlers in these markets al ready have
incurred the initial costs of testing mlk for its conponent
content, and have nade the needed transition to reporting the
conponent contents of mlk receipts on their handler reports to
the market administrators, and on their reports of what they have
pai d producers.

O the remaining 21, 750 producers who woul d be affected by



MCP provi sions under a Federal order (including an estinated

20, 650 producers qualifying as snmall businesses), the nmilk of
approxi mately 13,000, or 60 percent, currently is received by
handl ers who test or have the capability of testing for multiple
conponents and, in many cases, somatic cells. Many of these

handl ers al so report conponent results to the producers with their
paynments. Alnpst all of the producers whose milk currently is not
being tested or paid for on the basis of conponents are located in
t he New Engl and and New Yor k- New Jersey marketing areas, which
woul d be consolidated with the Mddle Atlantic area into the

Nort heast order.

Accommopdati on has been nmade to aneliorate handlers’ expenses
of testing producer milk for conponent content. As conponent
pricing plans have been adopted under a nunmber of the present
Federal m Ik orders since 1988, the conponent testing needed to
i mpl enent these pricing plans has been perfornmed by the narket
admi ni strators responsible for the adm nistration of the orders
i nvol ved for handl ers who have not been equi pped to nmake all of
t he determ nations required under the anended orders. It has been
made cl ear in the decisions under which these plans have been
adopted that handlers who would find it unduly burdensone to
obtai n the equi prent and personnel needed to acconplish the
required testing may rely on the market administrators to verify
or establish the tests under which producers are paid. As noted
above, however, many handl ers not now subject to MCP provisions
under Federal orders have neverthel ess al ready undertaken multiple
conponent testing and payment prograns.

Cass | Price Structure:

The | RFA di scussed two price structure options--Ilocation-
specific differentials (Qption 1A) and relative-val ue specific
differentials (Option 1B). The I RFA set forth the projected
i mpacts that these two price structures would have on producers
and processors.

The price structure adopted in this final decision resulted
froman exam nation and review of nore recent marketing data in
conbi nati on with the coments received on the proposed rule. As
di scussed previously, the Departnent adopted a Cass | price
structure that provides greater structural efficiencies in the
assenbly and shiprment of milk and dairy products. The adopted
Class | pricing structure establishes a price surface that
utilizes USDSS nodel results adjusted for all known plant
| ocations and establishes differential levels that will result in
prices that generate sufficient revenue to assure an adequate
supply of milk. The differential levels will better nmaintain
equity by raising the level 40 cents per hundredwei ght higher than
the I evel proposed in Option 1B. The higher differential I|evel
reduces the likelihood of class-price inversions, where the O ass
| prices are bel ow the manufacturing mlk prices for the nonth.




Updat ed anal ysi s conducted by the Interagency Dairy Analysis Team
in the final Regulatory Inpact Analysis®® indicates that increasing
the differential |evel |essens the econom c inpact of noving
toward more market-orientation on small businesses.

The adopted Class | price structure reduces d ass
differentials fromcurrent levels in 17 markets rangi ng from $0. 04
per hundredweight in the Chio Valley order to $1.18 per
hundr edwei ght in the Eastern Col orado order. Option 1B would have
reduced differentials fromcurrent levels in 29 markets rangi ng
from$0.01 in Central Illinois order to $1.58 in the Eastern
Col orado order. The adopted Class | price structure will increase
Class | differentials in 14 markets ranging from$0.08 in the
Greater Kansas Gty order to $0.57 in the Southeastern Florida
order and | eaves two orders unchanged. Option 1B woul d have
increased Class | differentials in only two markets--$0.15 in
Chi cago Regi onal and $0. 17 in Southeastern Florida--and woul d have
left two orders unchanged. Option 1A woul d have increased
differentials in 21 markets ranging from $0. 01 per hundredwei ght
i n New Engl and, New Yor k- New Jersey, and Unregul ated New York and
New Engl and to $0.50 in the Upper M dwest order, | owered
differentials in seven nmarkets from$0.04 in Chio Valley to $0.18
in Eastern Col orado, and left four nmarkets unchanged.

Al t hough the adopted Class | price structure will result in
price changes that affect both large and small entities, this
option best neets the objectives of the AMAA. The adopted d ass
price structure recogni zes that there are limtations in the
extent that the marketplace can be relied upon to establish prices
to producers that are equitable and reasonabl e gi ven marketing
conditions. Simlarly, it recognizes that handlers will be
assured a higher degree of price equity. The adopted dass | price
structure best provides the incentives necessary for increased
efficiency in the organization and distribution of the mlk supply
and dairy products.

Classification Provisions:

The | RFA discussed the classification of mlk provisions
contained in the proposed rule. The | RFA concluded that the
classification of mlk provisions would not have a significant
econom c i npact on a substantial nunber of small entities. Wth
two primary exceptions, these changes are adopted in the fina
decision. The two exceptions are: (1) |leaving creamcheese as a
Cass Il product as currently classified, and (2) |eaving the
fluid mlk product exclusion standard for products packaged in
“all-metal, hernetically-sealed containers” as currently
classified. 1In addition, other minor changes have been nade

¥ Copi es of the Regul atory Inpact Analysis can be obtai ned
fromDairy Prograns at (202) 720-4392, any Market Adm nistrator
office, or via the Internet at http://ww. ans. usda. gov/ dai ry.



i ncludi ng revising the shrinkage provisions to nore closely
resenbl e current provisions, re-adding the provision for nmilk that
is dunped or used for aninmal feed, and classifying inventory of
fluid mlk products and fluid cream products in bulk formin d ass
V. One additional change, as previously discussed in the comrent
section, was nmade to ensure that producer-handlers that are not
currently regul ated by the Federal order programw ||l maintain
this status. The provisions inprove reporting and accounti ng
procedures for handlers and provide for greater narket

ef ficiencies.

CONCLUSI ON

A review of the inpacts on small entities of consolidating
the current Federal nmilk orders into 11 orders in conjunction with
the basic formula price replacenent, classification provisions,
and the three different Class | price structure options, indicates
that the provisions set forth in the final decision adhere to the
mandat es of the FarmBill, and provides nore market efficiencies
while nminimzing the inpact of these regul ations on smal
entities. Since the Federal order programserves to benefit dairy
producers by regulating dairy processors through classified
pricing, provisions nmust be established that maintain a bal ance
between the interests of small dairy producers and processors.

The provisions contained in the final decision best maintain this
bal ance.

The adoption of the consolidated orders and the provisions
contained therein, including the adopted ass | price structure,
will affect sonme small entities. Producers located in the
west ern, southwestern, and northeastern areas nmay not fare as well
as producers in other parts of the country when conparing the all-
m |k prices and cash receipts frommnilk nmarketings to current
basel i ne projections. These producers represent approxi mately
one-third of the total producers associated with Federal orders.

O these producers, about 30 percent are considered snal

busi nesses. Wen conpared to the baseline, over a 6-year period
fromthe years of 2000-2005, the all-mlk price for all Federa
orders is expected to decrease an average of $0.02 per

hundr edwei ght. Changes in the all-nmarket price on an individua
order basis is projected to range froma decrease of $0.50 per
hundr edwei ght to an increase of $0.52 per hundredwei ght. Cash
receipts are expected to increase by an estimted $222.3 million
primarily because of changes in transportation paynents and the
pooling of additional mlk. After adjusting for these changes,
cash receipts are projected to decline fromthe baseline an
average of $2.5 mllion during the 6-year period. Wth the
basel i ne cash receipts averaging $16,944.5 nillion this represents
a very small reduction.

Since the final decision is projected to have mnor effects
on where mlk is produced, little inpact is expected on processors



or manufacturers of dairy products. A majority of the fully-
regul ated processors associated with Federal orders will benefit
froma decrease in ass | prices. About 209 processors, 74 of
whi ch are snall busi nesses, woul d experience decreases rangi ng
from $0.04 to $1.18 per hundredwei ght. About 69 processors, 22 of
whi ch are snall businesses, located primarily in the Mdwest and
Fl ori da areas, would experience Cass | price increases rangi ng
from $0.08 to $0.57 per hundredwei ght. About 28 processors, 14 of
whi ch are snall busi nesses, woul d experience no change in Cass |
pri ces.

| mpl ementing the consolidated orders with the nodified Option
1B price structure would have a significant inmpact on nany snal
entities, both producers and processors. Producers |ocated
everywhere except the M dwest and Fl orida regi ons woul d have been
negatively inpacted. Wen conpared to the baseline, over a 6-year
period fromthe years of 2000-2005, the all-mlk price for al
Federal orders was projected to annually average $0.09 per
hundr edwei ght | ower, with individual order changes ranging from
-$0. 61 per hundredwei ght to $0.42 per hundredwei ght. Cash
recei pts were expected to annually average over $100 million |ess
than the baseline, a .0l percent decrease.

Most fully-regulated fluid processors woul d have benefitted
fromthe decrease in Class | differentials. Lower differentials
woul d have reduced dass | prices in 29 of the current nmarkets
from between $0.01 to $1.58 per hundredwei ght. Two markets woul d
have had increases of $0.15 and $0.17 per hundredwei ght in O ass |
prices. Wen conpared to the baseline, the Class | price for al
Federal orders was projected to average $0.49 per hundredwei ght
| ower over a 6-year period fromthe years of 2000-2005. Lower
Class | prices would have been expected to increase U S. sales of
fluid mlk by 98.8 million pounds annually. Mst fluid processors
woul d have benefitted fromthe lower fluid mlk prices and
increased fluid mlk sales.

Al t hough nost fluid processors would have benefitted fromthe
consolidation of orders with the nodified Option 1B price surface,
only about one-third of the fully-regul ated plants are snal
busi nesses and these plants may have been negatively inpacted.
Wth less of the actual value of fluid mlk represented by the
m ni mum prices established by Federal orders, nore enphasis would
have been placed on processors’ and producers’ abilities to
negoti ate and/or sustain over-order prices that m ght be necessary
to maintain an adequate supply of mlk. This would have resulted
in less handler equity which could have placed small processors at
a di sadvantage in conpeting for a supply of mlKk.

Adoption of this option would have resulted in large fluid
processors benefitting fromthe regul ations at the expense of nore
than 50 percent of the total producers who woul d have experienced
price decreases. Additionally, small processors would not have



been assured equity in conpeting with [ arge businesses for a mlk
supply. Hence, the Departnent determ ned the inpact of
consolidating orders with the nodified Option 1B price structure
woul d have had a nore burdensone financial inpact on a significant
nunmber of small busi nesses.

| mpl ementing the consolidated orders with the Option 1A price
structure would have minimal overall inmpact on snmall businesses.
When conpared to the baseline, the all-mlk price for all Federa
orders was projected to average $0.03 per hundredwei ght hi gher
with individual order changes ranging from-$0.66 per
hundr edwei ght to $0. 34 per hundredwei ght over a 6-year period from
t he years of 2000-2005. Cash receipts were expected to average
over $482.1 nmillion nore than the baseline, a .02 percent
i ncrease. Nearly 50 percent of the producers would have
benefitted fromthis nbdest increase.

Since this option is projected to have mnor effects on where
mlk is produced, little inpact would have been expected on
processors or manufacturers of dairy products. Option 1A would
have increased Cass | differentials by an average of $0.04 per
hundredwei ght resulting in the all-narket average ass | price
charged to fluid handl ers increasing by $0.08 per hundredwei ght
when conpared to the baseline during the years of 2000-2005.
Processors woul d have experienced a Class | price increase in 21
of the current orders ranging from $0.01 to $0.50 per
hundr edwei ght, affecting nearly 190 fully-regul ated processors of
whi ch about one-third are small busi nesses. Since the inpact of
the increased ass | prices would have resulted in an
i nsignificant decrease in fluid mlk consunption within the
Federal order system a decrease of 17.1 mllion pounds, and
within the U S., a decrease of 14.9 nillion pounds, this option
woul d have little expected effect on processors or manufacturers
of dairy products.

| mpl ementing the consolidated orders with the Option 1A price
structure would likely have mninized the financial inpact of
Federal mlk orders on small entities. However, this option does
not facilitate the noverment towards a nore efficient system of
supplying fluid mlk to nmeet market demands within the Federa
order regulatory program Al though this option mnimzes the
i mpact of regulations on small businesses, it does not best neet
t he desired outcones and objectives of the final decision

The provisions adopted in the final decision best fulfill the
requi rements of the AMAA while mininizing the regul atory burdens
on snall businesses. The consolidated orders, with the adopted
Cass | price structure and ot her provisions, ensures that the
Federal order programw |l continue to establish and maintain
market stability and orderly marketing conditions for nmlk. The
adopted provisions will further provide that mlk prices are
established at |evels high enough to generate sufficient revenue



for producers to naintain adequate supplies of mlk while
providing equity to handlers. The provisions contained in the
final decision do not unduly or disproportionately burden smal
busi nesses.

Paperwork Reduction Act of 1995

The information collection requirenments contained in this
deci sion previously were approved by the Ofice of Managenent and
Budget (OVB) pursuant to the Paperwork Reduction Act of 1995 (44
U S.C. chapter 35) under OVB control nunber 0581-0032, through
Sept enber 30, 2001.

The anendnments set forth in the final decision do not contain
additional information collections that require clearance by the
OMB under the provisions of 44 U S.C. Chapter 35. Following is a
general description of the reporting and recordkeeping
requi rements, reasons for these requirenments and an estinmate of
t he annual burden on the dairy industry.

Title: Report Forns Under Federal MIlk Orders (FromMIKk
Handl ers and M1k Marketing Cooperatives)

OVB Control Number: 0581-0032.

Expiration Date of Approval: Septenber 30, 2001.

Type of Request: Extension and revision of a currently
approved information collection.

Abstract: Federal MIk Marketing Order regul ations authorized
under the Agricultural Marketing Agreenent Act of 1937, as anended
(7 US.C 601-674), require mlk handlers to report in detail the
receipt and utilization of mlk and m |k products handl ed at each
of their plants that are regulated by a Federal Order. The data
are needed to administer the classified pricing systemand rel ated
requi rements of each Federal O der.

Rul emaki ng anmendnents to the orders must be approved in
ref erenda conducted by the Secretary.

The terns of each of the current mlk marketing orders are
found at 7 CFR Parts 1001-1199; the terns of each of the proposed
orders in this docunent are found at 7 CFR Parts 1001-1135. The
authority for requiring reports is found at 8c(5) and (7) and 8d
of the Act. The current authority for requiring records to be
kept is found in the general provisions at 7 CFR Part 1000.5. In
the final decision, this authority is found in the genera
provisions at 7 CFR Part 1000.27. The Act also provides for mlk
mar ket i ng agreenents, but there are none in effect.

A Federal milk marketing order is a regulation issued by the
Secretary of Agriculture that places certain requirenments on the
handling of mlk in the area it covers. It requires that handlers
of mlk for a marketing area pay not |ess than certain mni num
class prices according to howthe mlk is used. These prices are
est abl i shed under an order on the basis of evidence concerning the
supply and demand conditions for mlk in the market. A m |k order




requires that paynments for nilk be pooled and paid to individua
farmers or cooperative associations of farners on the basis of a
uni formor average price. Thus, all eligible farmers (producers)
share in the market wi de use-values of mlk by regul ated handl ers.

The Report of Receipts and Wilization and the Producer
Payrol |l Report are conpleted by regulated mlk handlers and nilk
mar ket i ng cooperatives and are the principal reporting forns
needed to admi ni ster Federal m |k marketing orders.

The orders also provide for the public dissemnation of
market statistics and other information for the benefit of
producers, handlers, and consuners. Each milk order is
admi ni stered by a narket administrator who is an agent of the
Secretary of Agriculture. Part of the market administrator’s
duties are to prescribe reports required of each handler, and to
assure that handl ers properly account for mlk and m |k products,
and that such handl ers pay producers and associ ati ons of producers
according to the provisions of the order. The narket
admi ni strator enploys a staff that verifies handlers’ reports by
exam ning records to determ ne that the required paynents are nade
to producers. Most reports required fromhandl ers are subnitted
nmonthly to the market administrator. Confidentiality of
information collection is assured through Section 608(d) of the
Act, which inposes substantial penalties on anyone violating these
confidentiality requirenents.

The fornms used by the market administrators are required by
the respective nmlk orders that are authorized by the Act. The
forms are authorized either in the general provisions (Part 1000)
or in the sections of the respective orders. The forns are used
to establish the quantity of mlk received by handlers, the
pooling status of handlers, the class-use of the nilk used by the
handl er and the butterfat content and anmounts of other conponents
of the mlKk.

The frequency of perfornming these recordkeepi ng and reporting
duties varies according to the form the frequency ranges from “on
occasion” to “annual ly” but “nonthly” is perhaps nost conmon. In
general, nost of the information that handlers report to the
mar ket administrator is readily available fromnormally maintai ned
busi ness records. Thus, the burden on handlers to conplete these
recordkeepi ng and reporting requirenents is expected to be
mnimal. |In addition, assistance in conpleting forns is readily
avail abl e from narket admi nistrator offices.

Regardi ng the use of inproved information technology to
reduce the reporting and recordkeepi ng burden, the informtion
requested is the mninum necessary to carry out the program
Since the type of information required to be collected and the
certification and reporting of that information is required, no
other alternative to the node of information collection has been
found. However, where possible, reported information is accepted



usi ng conputer tapes or diskettes as alternatives to submitting
the requested information on these report forns. Coments were
requested to hel p assess the nunber of handl ers using conputers,
word processors and other electronic equipnment to create and store
docunents, as well as the extent to which the Internet is used to
exchange i nformation.

W are confident that the information we collect does not
duplicate information already available. Dairy Prograns has an
ongoi ng relationship with nmany organi zations in the dairy industry
that al so respond to ot her governnental agencies. Thus, we are
aware of the reports dairy industry organi zations are submtting
to ot her governnment agenci es.

Information collection requirenents have been reduced to the
m ni mum requirements of the orders, thus minimzing the burden on
all handl ers--those considered to be small as well as |arge
entities. Forms require only a mniml anmount of information
whi ch can be supplied without data processing equi prent or a
trained statistical staff. The primary source of data used to
conplete the fornms are routinely used in all business
transactions. Thus, the information collection and reporting
burden is relatively small. Requiring the sane reporting
requirements for all handl ers does not significantly disadvantage
any handler that is snmaller than industry average.

If the collection of this information were conducted | ess
frequently, data needed to keep the Secretary informed concerning
i ndustry operations would not be available. Timng and frequency
of the various reports are such to neet the needs of the industry
and yet mnimze the burden of the reporting public.

The collection of the required information is conducted in a
manner consistent with guidelines in 5 CFR 1320.6. The orders
require that the market adm nistrator conpute nonthly ninimm
prices to producers based on nonthly information. Wthout nonthly
i nformation, the market adm nistrator, for exanple, would not have
the information to conpute each nmonthly price, nor to know if
handl ers were payi ng producers on dates prescribed in the order
such as the partial paynent for mlk received the first 15 days of
the nonth and the final paynment which is payable after the end of
the nonth. The Act inposes penalties for order violations, such
as the failure to pay producers not later than prescribed dates.
The orders require paynments to and fromthe producer-settlenent
fund to be made nonthly. Al so, class prices are based on the
nont hly Basic Formul a price series.

Annual Reporting and Recordkeepi ng Burden

Estimate of Burden: Public reporting burden for this collection
of information is estimated to average 0.87 hours per response.
Respondents: M1k Handl ers and M1k Marketing Cooperati ves.

Esti mat ed Nunber of Respondents: 772.

Esti mat ed Nunber of Responses per Respondent: 35.




Esti mated Total Annual Burden on Respondents: 23,858 hours.

Esti mat ed annual cost to respondents for report preparation:
$276,514 (23,858 hours at $11.59 per hour). Although hourly rates
vary anong handlers in various localities, the wage paid to
clerical workers engaged in report preparation is estimated to be
conparable to about a grade GS-7, step 1

It is inmportant to note that the burden being reported is an
estimate of the amount of tinme that would be required of current
program partici pants.

It is expected that the final decision should have little
i mpact on the reporting and recordkeepi ng burden on handl ers
regul ated under the Federal mlk marketing order program In
fact, as a result of the consolidation of Federal orders from 31
to 11 as proposed, an overall reduction in reporting and
recordkeepi ng requirenents nay occur due to greater uniformty in
forms used and fewer “special” forns that currently apply to one
or a few orders. There should also be a reduction in the burden
on handlers that currently file reports for individual orders that
are bei ng consol i dat ed.

Non-substanti al changes woul d be necessary on the required
reports and records to correctly identify the new Federal market
order (e.g. the current--and separate--reports for the Upper
Fl ori da, Tanpa Bay and Sout heastern Florida nmarketing areas woul d
be conbined into one report for the Florida marketing area).

Request for Public Input on Analyses

Conmments on the Executive Order 12866 analysis, the initia
regulatory flexibility analysis, and the paperwork reduction
anal ysis were requested in the proposed rule, which was published
in the Federal Register on January 30, 1998. Specifically,
interested parties were invited to subnit comrents on the
regulatory and informational inpacts of this proposed rule on
smal | businesses. Mre than 1,000 comments were received from
interested parties that specifically stated or docunented they
were snall businesses. However, this nunber may not be fully
representative of the nunber of small businesses that actually
submitted coments because a najority of comrenters did not
indicate their size. A few coments specifically addressed the
initial regulatory flexibility analysis (I RFA), the Executive
Order 12866, and the Paperwork Reduction Analysis. These coments
have been consi dered and addressed above.

Preliminary Statement
The material issues in this rule relate to:

1. Consol i dation of marketing areas.
2. Basic fornmula price replacenment and other class price
i ssues.

3. Class | pricing structure



Classification of milk and rel ated issues.

Provi sions applicable to all orders.

Regi onal i ssues:

a. Nor t heast Regi on.

b. Sout heast Regi on.

c. Mdwest Region.

d. Wstern Region.

M scel | aneous and admi ni strative matters.

a. Consolidation of the marketing service,
adm ni strative expense, and producer-
settl enent funds.

b. Consolidation of the transportation credit
bal anci ng funds.

c. Ceneral findings.
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