DEPARTMENT OF AGRI CULTURE

Agricul tural Marketing Service

7 CFR Parts 1000, 1001, 1002, 1004, 1005, 1006, 1007, 1012, 1013,
1030, 1032, 1033, 1036, 1040, 1044, 1046, 1049, 1050, 1064, 1065,
1068, 1076, 1079, 1106, 1124, 1126, 1131, 1134, 1135, 1137, 1138 and
1139

DA- 97-12

MIlk in the New England and Ot her Marketing Areas; Order Anmending the
Orders

AGENCY: Agricultural Marketing Service, USDA.

ACTI ON: Fi nal rule.

7 CFR Part Mar ket i ng Area

1000 CGeneral Provisions of Federal Mk
Mar keti ng Orders

1001 New Engl and

1002 New Yor k- New Jer sey

1004 M ddle Atlantic

1005 Carolina

1006 Upper Florida

1007 Sout heast

1012 Tanpa Bay

1013 Sout heastern Fl orida

1030 Chi cago Regi onal

1032 Sout hern I1llinois-Eastern M ssour

1033 Ohi o Vall ey

1036 Eastern Ohi o- West ern Pennsyl vani a

1040 Sout hern M chi gan

1044 M chi gan Upper Peninsul a

1046 Loui svil | e-Lexi ngton-Evansville

1049 | ndi ana

1050 Central Illinois

1064 Greater Kansas City

1065 Nebr aska- Western | owa

1068 Upper M dwest

1076 Eastern Sout h Dakot a

1079 | owa

1106 Sout hwest Pl ai ns



1124 Paci fi c Nort hwest

1126 Texas

1131 Central Arizona

1134 West ern Col orado

1135 Sout hwest ern | daho- Eastern Oregon
1137 East ern Col or ado

1138 New Mexi co- West Texas

1139 Great Basin

SUMMARY: This final rule consolidates the current 31 Federal m |k
mar keting orders into 11 orders. This consolidation conplies with
the 1996 Farm Bill which mandates that the current Federal mlk
orders be consolidated into between 10 to 14 orders. This final rule
will be effective for mlk marketed on or after October 1, 1999,

t hereby conform ng to the Omi bus Consol i dated and Energency

Suppl enental Appropriations Bill, which required that the Federal

m |k order reform amendnents be inplemented on COctober 1, 1999. This
rule sets forth a replacenment for the Class | price structure and
replaces the basic fornmula price with a nultiple conponent pricing
system This rule also establishes a new Class |V which includes
mlk used to produce nonfat dry m |k, butter, and other dry mlKk
powders; reclassifies eggnog; and addresses other m nor changes.

Part 1000 is expanded to include sections that are identical in al

of the consolidated orders to assist in sinplifying and streamining
t he orders.

EFFECTI VE DATE: October 1, 1999.

FOR FURTHER | NFORMATI ON CONTACT: John F. Borovies, Branch Chief,
USDA/ AMS/ Dai ry Prograns, Order Fornul ation Branch, Room 2971, South
Bui | di ng, P.O. Box 96456, Washi ngton, DC 20090- 6456, (202) 720-6274,
e-mai | address John. Borovi es@sda. gov |

SUPPLEMENTARY | NFORMATI ON:
Executive Order 12988

The contents of this final rule were reviewed under Executive
Order 12988, Civil Justice Reform This rule is not intended to have
a retroactive effect and will not preenpt any state or |ocal |aws,
regul ati ons, or policies, unless they present an irreconcil able
conflict with the rule.

The Agricul tural Marketing Agreement Act of 1937 (AMAA), as
anended, provides that adm nistrative proceedi ngs nust be exhausted
before parties may file suit in court. Under section 608c(15)(A) of
the Act, any handler subject to an order may request nodification or
exenption fromsuch order by filing with the Secretary a petition


mailto:John.Borovies@usda.gov

stating that the order, any provision of the order, or any obligation
i nposed in connection with the order is not in accordance with | aw.

A handler is afforded the opportunity for a hearing on the petition.
After a hearing, the Secretary would rule on the petition. The Act
provides that the district court of the United States in any district
in which the handler is an inhabitant, or has its principal place of
busi ness, has jurisdiction in equity to review the Secretary's ruling
on the petition, provided a bill in equity is filed not later than 20
days after the date of the entry of the ruling.

Executive Order 12866

The Department is issuing this final rule in conformance wth
Executive Order 12866. The final rule is determ ned to be
econom cal ly significant for the purposes of Executive Order 12866.
To comply with the requirenents of Executive Order 12866, the
Departnent prepared a final Regulatory Inmpact Analysis (RIA).
| nformation contained in the RIA pertains to the costs and benefits
of the revised regulatory structure contained in this final rule and
is explained and summarized in detail in the final decision (64 FR
16030). Copies of the RIA can be obtained from Dairy Prograns
at (202) 720-4392, any Market Adm nistrator office, or via the
Internet at|http://ww.ans.usda.gov/dairy.|

Civil Rights Inmpact Analysis

Pursuant to Departnental Regul ation (DR) 4300-4, a Civil Rights
| npact Analysis (CRIA) was conpleted that reviewed the reforns to the
Federal m |k marketing order programinplenmented by this final rule
to identify any provisions with actual or potential adverse effects
for mnorities, wonen, and persons with disabilities. The analysis
di scl osed no potential for affecting dairy farmers with specific
characteristics differently than the general popul ation of dairy
farmers. All producers, regardl ess of race, national origin, or
di sability choosing to deliver mlk to a Federal order regul ated
handl er will receive the m nimum bl end price.

Copies of the Civil R ghts Inpact Analysis can be obtained from
Dairy Progranms at (202) 720-4392; any Market Adm nistrator office; or
via the Internet at [http://ww.ans. usda. gov/dairy/ |

Smal | Busi ness Consi deration

Pursuant to the requirenents set forth in the Regul atory
Flexibility Act (5 U.S.C. 601 et seq.), the Agricultural Marketing
Service (AMS) considered the econonic inpact of the reforns to the
Federal m |k marketing order program i nplenmented by this final rule
on small entities and prepared a final regulatory flexibility
anal ysis that was included in the final decision (64 FR 16034). The
anal ysis indicates that the Departnment m nimzed the significant
econom c inpacts of the regulations on snall entities to the fullest
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ext ent reasonably possible while adhering to the stated objectives.
The Departnent reviewed the regulatory and financial burdens
resulting fromthe regulations and determ ned, to the full est extent
possi bl e, the inpact on small businesses’ abilities to conpete in the
mar ket place. The Departnment reviewed the regulations from both the
smal | producer and small|l processor perspectives attenpting to
mai ntain a bal ance between these conpeting interests.

Copies of the final regulatory inpact analysis can be obtained
fromDairy Progranms at (202) 720-4392; any Market Adm nistrator
office; or via the Internet at|http:IIMMMLanB.usda.govldairy/|

Paperwor k Reduction Act of 1995

The information collection requirements contained in this final
rule previously were approved by the O fice of Managenment and Budget
(OVB) pursuant to the Paperwork Reduction Act of 1995 (44 U S.C.
chapter 35) under OMB control number 0581-0032, through Septenber 30,
2001.

Prior docunents in this proceeding:

Proposed Rul e: Issued January 21, 1998; published January 30,
1998 (63 FR 4802).

Correction: |ssued February 19, 1998; published February 25,
1998 (63 FR 9686).

Extensi on of Time: |ssued March 10, 1998; published March
13,1998 (63 FR 12417).

Fi nal Deci sion on Proposed Amendnents: |ssued March 12, 1999;
publi shed April 2, 1999 (64 FR 16026).

Correction: |Issued July 8, 1999; published July 14, 1999 (64
FR 37892).

Noti ce of Referenda: |ssued July 14, 1999; published July 21,
1999 (64 FR 39092).

Fi ndi ngs and Determ nations

The findings and determ nations hereinafter set forth
suppl enment those that were made when the aforesaid orders were first
i ssued and when they were anmended. The previous findings and
determ nati ons are hereby ratified and confirned, except where they
may conflict with those set forth herein.

The follow ng findings are hereby made with respect to the
each of the aforesaid orders:

Upon the basis of the record of this proceeding it is found

t hat :

(1) The said orders, as hereby anmended, and all of the terns
and conditions thereof, will tend to effectuate the declared policy
of the Act;

(2) The parity prices of mlk, as determ ned pursuant to
section 2 of the Act, are not reasonable in view of the price of
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feeds, avail able supplies of feeds, and other econom c conditions
whi ch affect market supply and demand for mlk in the marketing
areas, and the mninmum prices specified in the orders, as hereby
amended, are such prices as will reflect the aforesaid factors,
insure a sufficient quantity of pure and whol esome m |k, and be in
the public interest;

(3) The said orders, as hereby anended, regul ate the handling
of mlk in the same manner as, and are applicable only to persons in
the respective classes of industrial and comrercial activity
specified in, marketing agreenents;

(4) Al mlk and m |k products handl ed by handl ers, as defined
in the orders as hereby anended, are in the current of interstate
commerce or directly burden, obstruct, or affect interstate commerce
in mlk or its products; and

(5) It is hereby found that the necessary expense of the
mar ket adm ni strators for the mai ntenance and functi oning of such
agency will require the payment by each handler, as his pro rata
share of such expense, 5 cents per hundredwei ght or such | esser
ampunt as the Secretary may prescribe, with respect to m |k specified
in 8§ 1000.85 of the General Provisions.

(b) Additional Findings. It is necessary in the public
interest to make these anmendnents to each of the orders effective for
m |k marketed on or after October 1, 1999. Any delay beyond that
date would tend to disrupt the orderly marketing of mlk in the
specified marketing areas.

The amendnents to these orders are known to handlers. The
final decision containing the proposed amendnments to these orders was
i ssued on March 12, 1999.

(c) Determnations. It is hereby determ ned that:

(1) The refusal or failure of handlers (excluding cooperative
associ ations specified in Sec. 8c(9) of the Act) of nore than 50
percent of the mlk, which is marketed within the specified marketing
areas, to sign proposed marketing agreenents, tends to prevent the
effectuation of the declared policy of the Act;

(2) The issuance of this order amendi ng each of the specified
orders is the only practical neans pursuant to the declared policy of
t he Act of advancing the interests of producers as defined in the
respective orders as hereby amended; and

(3) The issuance of the order amending the specified orders is
favored by at |east two-thirds of the producers who were engaged in
the production of mlk for sale in the marketing areas.

Li st of Subjects in 7 CFR Parts 1000, 1001, 1002, 1004, 1005, 1006,
1007, 1012, 1013, 1030, 1032, 1033, 1036, 1040, 1044, 1046, 1049,
1050, 1064, 1065, 1068, 1076, 1079, 1106, 1124, 1126, 1131, 1134,
1135, 1137, 1138 and 1139



M | k marketing orders.

Order Rel ative to Handling

It is therefore ordered, that on and after the effective date
hereof, the handling of mlk in each of the aforesaid marketing areas
shall be in conformty to and in conpliance with the terns and

conditions of the orders, as anended, and as hereby further anmended,
as foll ows:

For the reasons set forth in the preanble and under the
authority of Title 7, chapter X, Parts 1000, 1001, 1005, 1006, 1007,
1030, 1032, 1033, 1124, 1126, 1131, and 1135 are revised and Parts
1002, 1004, 1012, 1013, 1036, 1040, 1044, 1046, 1049, 1050, 1064,
1065, 1068, 1076, 1079, 1106, 1134, 1137, 1138 and 1139 are renoved
and reserved as foll ows:




