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FRI DAY, DECEMBER 1, 2023 -- MORNI NG SESSI ON

THE COURT: Let's go back on record.

W' re back on record. 2023, Decenber 1, at
approxi mately 8:03 a. m

|s there anything prelimnary to our dealing with
the exhibits that Ms. Hancock wants admtted into
evi dence?

M5. TAYLOR: Can we handl e that after the break?

THE COURT: Yes, we can deal with that after the
first break.

| do have one prelimnary announcenent. |'m kind
of used to starting our |lunch hour at around noon. Today
| would like to start our |unch hour at around 12:45, and
we wll take an additional norning break in order to nake
that work. And ny apol ogi es to anyone who was counting on
our normal schedul e.

Today is Friday, and there's a lot we need to fit
into this, including packing up at the end. Al right.

Now, is Dr. Capps still on the stand?

You may resune your |ocation at the witness chair.

Wl cone back, Dr. Capps.

THE WTNESS: Thank you.

THE COURT: \Wen you are situated, please speak
your nane and spell your name, again.

THE WTNESS: | am Oral Capps, Jr., ORA-L,
GA-P-P-S J-R

THE COURT: Thank you. You remain sworn.
/1

TALTY COURT REPORTERS, INC. 9106
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ORAL CAPPS, JR.,
Havi ng been previously sworn, was exam ned
and testified as foll ows:
THE COURT: Who next has cross-exam nation
gquestions for Dr. Capps?
CROSS- EXAM NATI ON
BY MR M LTNER

Q Good norning, Dr. Capps.

A. Good nor ni ng.

Q My nane is Ryan MIltner. | represent Select Mk
Producers, a cooperative that operates in the Sout hwest
and M dwest .

Among many of your titles and accreditations is
t he Sout hwest Dairy Marketi ng Endowed Chair.

| wonder if you could |let us know what -- what the
Sout hwest Dairy Marketi ng Endowed Chair does in terns of
research and teaching?

A. Ckay. The Sout hwest Dairy Marketi ng Endowed Chair
was the bestowed upon ne in 2001 by the Sout hwest Dairy
Farners. What the -- what they did, they put up a half a
mllion dollars for the chair. The University, that is
Texas A&M matched it. And basically, the anount of nobney
that is earned frominvestnents is the anount of noney
that | have to do research. There's no teaching
conponent .

And principally I help themw th the various
I ssues, marketing issues. Probably the |atest one that we

have been working on is how do we conbat plant-based mlk

TALTY COURT REPORTERS, INC. 9107
taltys.com - 408.244.1900
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alternatives, PBMA

JimHIl, the CEO and general nanager at Sout hwest
Farnmers, they align thenselves with an advertising group,
and we have hel ped -- | have hel ped them put together a
canpai gn call ed the Wannabes, you know, trying to
illustrate the difference between mlk and pl ant - based
mlk alternatives when it cones to tradition or nutrition.

But | al so provide themthe, you know, economc
aspects, for exanple, are really plant-based mlk
alternatives a substitute for mlk? And | have
denonstrated they are.

THE COURT: You have denonstrated they what? You
denonstrated t hey?

THE WTNESS: That plant-based mlk alternatives
and conventional mlk are substitutes.

THE COURT: And you have it denonstrated either
that they are or they are not, but it wasn't clear to ne
whi ch you sai d.

THE WTNESS: They are substitutes.

THE COURT: Are?

THE W TNESS: Are.

THE COURT: (h.

By VR M LTNER:

Q And you say "substitutes” in the sense of a
consunmer substitute, not in terns of a nutritional
substitute?

A. Consuner substitutes. In the eyes of the

consumer.

TALTY COURT REPORTERS, INC. 9108
taltys.com - 408.244.1900
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Q And what year did you say the chair was endowed?

A 2001.

Q Thanks.

So Jean Dunham probably was runni ng the Sout hwest
Dai ry Museum at that point?

A Yes.

Q And you and | know about Sout hwest Dairy Farners,
but for the purposes of the hearing record, that is a
qualified regional pronotion program correct?

A. Yes. It would fall under QPs.

Q And it's a -- so it's funded by dairy farner

checkoff doll ars?

A Yes.
Q And they op- -- their nmuseumis in Sul phur
Springs, Texas, | think, correct?

A Correct. And they have al so expanded their
operations to the Southeast. So they are called the

Sout hwest and Sout hl and Dairy Farmners.

Q | think I got my calendar in the mail a couple of
weeks ago for the new year. | assune you got yours, too.

A Yes.

Q So that endowed chair and the work you do, is it

limted to post-production marketing activities?

A. Yes. As far as | understand, | have only worked
on marketing issues.

Q And the marketing issues that you work on, those
are marketing of dairy products as opposed to the

mar keting of raw mlk by a farmer cooperative, correct?

TALTY COURT REPORTERS, INC. 9109
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Decenber 01, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. Yes, the marketing of dairy products.

Q In your research or teaching, have you had the
opportunity to do much research into Federal Orders and
Federal Order pricing?

A | have not.

Q And | don't know if this was asked, have you --
have you testified at a Federal Order proceedi ng before?

A No.

Q Wl cone.

When you were | ooking at product prices and
el asticities for the research you have presented here,
were the -- was there anything unique to your research
related to Federal Order m ninmumprices?

A. There was -- the only connection to Federal Order
prices was the assunption of the proposition that the
Class | price would be raised by 8.6%

Q And was that presunption provided to you by | DFA?

A No.

Q Ckay. How did -- how did you cone up with the

8.6% price increase to base your concl usions upon?

A That canme from Dr. Kaiser's testinony.

Q Ckay.

A And Dr. Kaiser raised the issue there. And as |
testified yesterday, | presune that is a given, along with

his elasticity of price transm ssion.
Q And am | correct in recalling that the elasticity
of price transmssion is the percentage of the raw mlk

price that gets passed through to the shelf price?

TALTY COURT REPORTERS, INC. 9110
taltys.com - 408.244.1900
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A. Technically it's the percentage change in the
retail price attributed to a 1% change in the farmprice,
or Class | price in this case.

Q Now, |'m | ooking at Exhibit 386, which is your
witten testinony.

A | have it.

Q Ckay. On the first page, it's the third
par agr aph, and you're describing -- drawi ng sone

di stinctions, | think, between what you are doing and

Dr. Kaiser's testinony earlier. And you note that of the

38 studies cited by Dr. Kaiser, only two were published
after 2021.

Were there any research studies on this issue
after 2021 that you believe were excluded by Dr. Kaiser

t hat shoul d have been included in his anal ysis?

2023

A. Well, | cite several after | performed ny anal ysis

just to get an idea of how ny research either corroborates

or doesn't with the literature.
If you will permit me, | can show you where they
are here.
It's --
| f you wi sh.

That woul d be great. Thank you.

> O > O

Ckay. Yes. | apologize for the del ay.
Page 11 of Exhibit 386, the third paragraph that

begins with the word "fourth,"” there's a couple of studies

t here by Ghazaryan, Bonnano, and Carlson in 2023, and Son

and Lusk, each of those in 2023. Those woul d be two

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900
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exanpl es of research that should have been included in
Dr. Kaiser's list.

Q Thank you.

In the next paragraph of your testinony, sane
exhi bit, 386, you're referring to the study that you and
Dr. Brown did, and your phrasing is that you reported that
“per capita consunption of fluid mlk was | ower by 3.3%
due to the onset of the pandem c.”

And I'm-- |I'mcurious when you say it was "due to
the onset of the pandemc,"” is that -- have you aggregated
all of the different inpacts on consunption to arrive at
that 3.3% and is this -- does that include nore than just
price, the price inpacts or the price -- the inpacts on
demand as result of price change?

A. Yes. As | testified yesterday, this deals with
the report to Congress. But in this particular report,
|"'mnot able to comrent fully.

But simlar to the previous report that | was
asked about yesterday, this cones about froma regression
of per capita consunption of fluid mlk, there's a list of
expl anatory factors. And in this Congressional study, we
added sone variables related to the pandemc. So when the
pandenmic hit right away, in a short anount of tinme, in a
guarter that is, because these are quarterly data, there
was a negative inpact attributed to the pandem c, and the
measur enment of that came out to be 3.3%

So to fully answer your question, other factors

like price, incone, seasonality, age distribution of the

TALTY COURT REPORTERS, INC. 9112
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popul ati on for adol escents, pre-adol escents, and preschool
kids, all of those factors were taken into account, and
this was the result. Also a very inportant factor that
was al so taken into account was the advertising and
pronoti onal expenditures spent on fluid mlKk.

Q | hope everyone will indulge ne. This is maybe a
little nmore of my curiosity than anything el se.

When you are | ooking at weekly data fromIRl, as
opposed to nonthly or quarterly data that you noted as
referenced in other elasticity studies, is there noise in
a weekly survey that is filtered out when you | ook at a
| onger period?

A. Well, | wouldn't necessarily use the word "noise."
Certainly there's typically nore variability week-to-week
t han nonth-to-nonth than quarter-to-quarter than
year -t o-year.

Q And what would that variability be attributable
to?

A. Well, there would be a nunber of things. Probably
at the top of the list would be sonething I would refer to
as inventory adjustnent. So, for exanple, | -- | want to
purchase fluid mlk, but I didn't -- I ran out, so | need
to replenish that, or there could have been other factors
related to incentives by a store to get nme to purchase

nmore on a week-to-week basis. But there could be a nunber

of things.
Q Have you observed or seen that the certain weeks
of a nonth tend to be those in which retailers will run

TALTY COURT REPORTERS, INC. 9113
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m | k di scount pronotions?

A Yes.

Q And so if their -- and | forget which week it is,
but let's assune it's the first week of the nonth that
they pronote mlk as a | oss | eader or a get-in-the-door
i ncentive. They have dropped the price to bring people
into the store, and presumably it's achi eving what they
want, and vol unmes increase during that week. Wuld the
| RI data the next week then show a rapid price increase in
product and a decline in sales of the sane SKU?

A. It could be. | don't knowif it would be a rapid
increase. It may not be an increase. That -- that's why
we have to | ook at this on a week-to-week basis.

However, what you are describing is actually
pi cked up by price, which obviously has an inpact on the
own-price elasticity and could be a major reason why --
not the only one -- why we see higher own-price
elasticities of fluid mlk products on a weekly basis.

Q And that would be one of the reasons then that
your research or your study showed greater elasticity than
those that | ook at |onger periods of tine.

A. Yes. Not only mne, but the two studies that |
just recently cited, because they, too, used, A a demand
systenms approach, and weekly i nformation.

Q And if you had that sane information, sane sales
data aggregated in nonth-1ong periods or quarter-1|ong
periods, you wouldn't show that variability, and the

el asticities you mght predict would be reported | ower?

TALTY COURT REPORTERS, INC. 9114
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A. That's a testable proposition. | would expect
| ower variability.

But the reason that the weekly frequency, as |

testified yesterday, nakes the nbst sense, |'m operating,

just Iike my own behavior, on the presunption that when --

when people -- when consuners shop at retail outlets,

t hey

do -- they do so on a weekly basis. O course, sone could

do it daily, or nore than one tinme a week, and sone maybe
two tinmes a week. But the weekly presunption nmakes the

nost sense to ne as opposed to, well, I"'monly going to

shop once a nonth. There may be people that do that.

|"monly going to shop once a quarter, and | can't inmagine

anybody that shops once a year.

Q If they are, they are not buying a ot of fresh

fluid mlk, are they?

A. Probably not, especially for products that, you

know, may spoil for sure.

Q Now, Federal Orders establish the Class | price on

a nonthly basis, correct?
A Yes.

Q And so nost, if not all, fluid mlk buyers have

their raw product cost for the mlk set on a nonthly
basi s.
Wul d you agree with that?
A Yes.

Q And so if there are price changes at the retai

| evel on a week-to-week basis, would you hypot hesi ze that

those variabilities are not tied to the raw m |k cost?

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900
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A. Well, the weekly IRl data just -- just relates to
what happens to consuner behavior at retail outlets.
There's -- and the -- and because of that, we're observing
just consumer behavior. So there's no direct tie to the
Cass | price.

Q But the consuner behavior and the anal ysis you
have done is tying that consuner behavior to the price for
t he product observed, correct?

A. Yes, on a weekly basis.

Q And if that price is fluctuating on a weekly
basis, that's, in all |ikelihood, the decision of the

retailer in response to a nyriad of possible reasons,

correct?
A Yes.
Q And if the raw -- if the -- if their whol esale

price for that gallon of mlk or 52 ounces of Fairlife, if
t hat whol esal e cost is established on a nonthly basis,

t hen woul dn't the weekly volatility in that price in al

i keli hood be tied to sonething other than the C ass |
price?

A Well, as you nentioned, retailers change their
prices for a nunber of reasons. (Qbviously, they have to
be provided the product, and that -- that factors into the
decision as to howto price it. But there could be other
reasons, too. So there's not an actual disconnect between
Class | price and the price at retail; obviously, there
has to be a link. But we're only observing behavior on a

weekly basis at the retail outlets with the IRl or G rcana

TALTY COURT REPORTERS, INC. 9116
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st udy.

Q Did I DFA ask you to do any analysis as to what the
price elasticities would be, or what consuner behavi or
mght be if -- if the regulated price were to decline by a
substanti al percentage?

A No, but based on the elasticities that I
generated, simlar to what | testified inny -- in ny
report here on Exhibit 386, you take whatever the C ass |
price percentage change is, coupled with the elasticity of
price transm ssion, and then you get the corresponding
percentage change in the retail price. And then you are
in position, with that percentage change, with the use of
nmy elasticities, to talk about what's going to happen to
t he percentage change in the quantities purchased.

Q | s the percentage of price transm ssion a static
nunber at all points?

A. The elasticity of price transm ssion is dynamc,
and so is the own-price elasticity as well.

Q And so the transmi ssion, the elasticity of price
transm ssion, would -- would vary based on whet her you
were increasing the price or decreasing the price,
correct?

A. It could. And that -- that phenonenon to which
you refer is called asymretry in price transm ssion.

Q Do you know if the IR data accounts for
couponi ng?

A Yes.

Q Ckay. So | asked if you knew about it, and you

TALTY COURT REPORTERS, INC. 9117
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sai d yes.
Were you sayi ng, yes, you knew, or yes, it does
account for it?
A Coupons are taken into account when you | ook at
sal es and volunes. And once you have dollar sales and
vol unmes, volunes for mlk products being neasured in

gal lons, that's how you get an average price. That is the

ratio of dollars to gallons -- price per gallon.

Q | "' mdoing ny best not to duplicate questions you
have al ready been asked. | think I've done relatively
well. But | think the rest have already been covered.

MR MLTNER  So thank you very much, Doctor.
THE W TNESS: Thank you
CROSS- EXAM NATI ON
BY DR CRYAN:
Q Good norning. |'m Roger Cryan with the Anmerican
Far m Bur eau Feder ati on.
Hello, Dr. Capps. |It's nice to see you.
A. Good norni ng, Roger.

Q The first thing | -- | -- | probably m ssed
sonet hi ng.
Whien the periods were defined, | probably wote

this down wong. But the first period is January 8, 2017,
t he pre-pandem c period is January 8, 2017, to March 15th,
20207

A Yes.
Q But the COVID period is June 28th to -- is it
May 15t h?
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A Yes. 2022.
Q Ckay. And the next, the final period is May 2022

to August --
A 13.
Q Ckay. Thank you. | wote that down wrong

yesterday when it was --
THE COURT: O 20237
DR. CRYAN. 2023.
THE WTNESS: Right.
THE COURT: (kay.

DR. CRYAN:. | apol ogi ze.
THE COURT: No worries.
DR. CRYAN. | wote that down wong when it was

bei ng di scussed yesterday, so | just want to nmake sure.
BY DR CRYAN:

Q Ckay. So as you indicated, Dr. Kaiser presented
38 studies, and only one of them showed that m |k was
demand elastic at the retail level. So that -- that
nmeans, as | guess as Dr. -- as Ms. Hancock i ndicated, your
results are an outlier. You are an outlier relative to
t he broad range of studies that are presented, whatever
time periods those were | ooked at.

A | don't -- | wouldn't use the term"outlier.” And
as | just testified this norning and yesterday, there were
two studies using weekly data with demand systens, a
different set of mlk products, but in each of those
cases, those elasticities mrrored mne. So | wouldn't

use the termout "outlier.” Methodology is conpletely
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different --
Q Ri ght .
A. -- a new -- new set of products. So outlier would

not be the word | woul d use.
Q | understand. Qutlier inplies that the data is

sonehow an aberration, and | understand that you are

arguing it -- | understand your defense of your study in
t he context of how you have approached it. | appreciate
t hat .

But -- but nost studies have -- of retail fluid

m | k demand el asticities show substantially | ower
el asticity?
A. Yes. Historically, yes.

Q Ckay. And your data, just to be clear, your --

you -- well, you have gone over this, but this context for
the next -- the Crcana data represents 64%of m |k vol une
according to your slides. And let's -- let's say, as you

have argued | think reasonably, that that also, in effect,
represents the other 12%of retail that is not tracked, so
that represents -- so in a sense it represents
three-quarters of the fluid mlk, and the rest are
foodservi ce and schools and shrink and ot her.

And those others -- that other 24% is -- is -- is
rather inelastic; is that correct?

A Well, yes. Let ne back up. There's a nunber of

t hi ngs there.

Basically, the -- the IRl data, well, the --

the -- when it cones to mlk volune sold at retail stores,
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76% of that is -- is captured, but C rcana captures 64 of
that 76% So when we're tal king about m |k volunes sold
at retail stores, if you look at the ratio of, you know,

64 over 76, you get about 84% coverage. That was a --

a -- that probably needs to be clarified better on ny
sl i de.
Q | appreciate what you are saying.
A. But the -- but the coverage, as you said, there's

no coverage for foodservice. There's no coverage for --
for school s.

Q Ri ght .

So for the -- and | accept that for the 12% of
mlk that is in untracked retail, that retail is
substantially simlar to the other 64% so that you are
virtually representing 76%

A Yes. Right. And -- but Grcana is representing
84% of that volume that's sold in retail outlets.

Q But the -- but the point economically is that your
data in concept represents 76% of the total volune, which
is your -- which is your -- |I"mjust restating what you
said, right?

A Right. According to reports fromPrine
Consulting, 76% of the mlk volune is sold at retai
out| et s.

Q Ckay. The other 24, which goes to foodservice and
institutions and so forth, that tends to -- that tends to
be very demand i nel asti c.

A. My hypothesis is, | wouldn't expect nuch price
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sensitivity when it cones to sales at foodservice and
school s.

Q Ckay. So -- but that -- that 24%is -- is part of
Class | sales in the market?

A By the USDA data you are referring to?

Q That 24% that's not represented in effect either
actually or virtually in your -- in your analysis, is part
of the Cass | volune that is -- that is sold by farners
t hrough the systeminto the market?

A Yes.

Q Ckay. And would you -- would you concl ude, then
that the price elasticity of demand for -- for Cass | for
all the mlk sold in all outlets is maybe sonmewhere
between three-quarters and four-fifths of the nunber you
are estimating, ball park?

A Coul d you repeat the question so that |
under st and?

Q You're capturing actually or virtually 76% about
three-quarters of the mlk, of the fluid mlk sales, and
you' re acknow edgi ng that the other 24% have a very | ow
el asticity of demand?

A Tr ue.

Q So the inplication, then, would be that for the
total 100% the elasticity and the demand with respect to
the retail, with respect to the retail food priceis -- is
sonething nore in line with three-quarters or four-fifths
of the nunber you have conme up wth?

A. You see, that was what bothered ne when | asked
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you to repeat the question. |'mnot sure | would say
three-quarters or four-fifths. |It's not necessarily a
proportionate concept. |If, you know, you -- if you are

referring to taking the ow-price elasticity | have and
then multiplying that by .75 or .8, it doesn't work that

way for the calculation of own-price elasticity.

Q If we take the -- the total fluid sales as -- as a
denom nat or of a neasure of demand el asticity -- |I'm
sorry -- as a nunerator for the demand elasticity, if we
sinply look at what the inpact is -- because the context

here is we're | ooking at price changes and how t hey affect
the Federal Order system and the total of volunme of mlk
sales in the system and how that -- how that affects the
overall -- the overall Federal Order systemand mlk
marketing fromthe farmall the way to the other end.

So | appreciate that what your -- that your study
is looking specifically at retail sales and how t hat
responds. And in the context, nbst -- in the context in
whi ch you generally work that nakes perfect sense because
that's all you are considering.

In this context what we're saying, we're |ooking
at the inmpact on fluid sales overall of the kind of price
change that is inplied by the 8. 6% increase that -- that
you are starting from And so what |'msaying is, would
you -- well, so let ne just back up then.

Wul d you expect significant change, significant
I npact on the other 24 -- on the volune of the -- on the

ot her 24% of sales fromthe changes in retail price that
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you are exam ni ng?

A. | don't know if | would use the word significant.
There would be -- if you just focused on the 24% as |
hypot hesi zed, | woul d expect a | ower own-price elasticity,
but | don't know what that is.

Q Ckay.

A. And even if | knew, | wouldn't know how to take
that coupled with the own-price elasticities that | have
calculated to get you the own-price elasticity that you
want .

Q |"'mnot |looking for a nunber. | want -- |I'm
| ooking for --

A. No, what | nean is you are trying to say -- apply
to the entire Cass | vol une.

Q Yeah. And I'mjust -- I"'mtrying to ball park what
the inplication is if your -- if the assessnent is that
the -- that there's -- that's fine. That's fine. |
appreciate you' re saying that the demand el asticity for
t he other 24% woul d be | ower, but you don't want to go out
on a linb and say what that woul d be.

A | don't know.

Q Ckay. Al right. Gkay. And you laid out that --

THE COURT: Dr. Cryan, just so we can kind of
follow along with you, what page nunber of the slides is
t he one you are | ooking at right now?

DR. CRYAN. kay. Now I'mlooking at slide --

THE COURT: Now, every other one has a nunber.

DR. CRYAN. Right. | understand. They all have a
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nunber, |I'mjust --

THE COURT: Ckay.

DR. CRYAN. -- trying to nake sure |I'm doing
things in order so |l -- soit's clear to nyself and

everybody else what's -- what |I'mtalking about.
BY DR CRYAN:

Q The -- the -- you | ooked at the price
transm ssion, what you were discussing wwth M. Mltner,
the elasticity of price transm ssion.

That's the correct ternf

A Yes.

Q Ckay. The 55% which neans that the 8.6%farm
price increase, the Class | price increase, translates to
a -- 1 had this clear yesterday. |'msorry.

So a 8.6% farmincrease translates to a 4.72%
increase in retail price, which is a -- which transl ates,
gi ven your elasticity of over 1, translates to an al nost
6% decrease in the vol une.

A. For total ml k.

Q Right. But -- but the elasticity of demand with
respect to the raw mlk price is -- is about .7 based on
that calculation. If we have a 8.6% increase in the farm

price, and that |eads to a 5.98% decrease in the vol une,
gquantity of volunme, quantity of mlk, fluid mlk, that
woul d translate to about .7%elasticity with respect -- of
the retail price, with respect to the Class | price.

A. But you are tal king about the percentage change in

guantity at retail divided by the percentage change in
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price at farm

Q Right. That's right. And that's the inplication

That's the conclusion you are drawing. You are connecting

t hose dots in your presentation on page -- on Slide 19.
|"mnot sure if | said that, but Slide 19.

THE COURT: Thank you.
BY DR CRYAN:

Q You are connecting those dots. And |I'mjust

clarifying that the inplication of those connected dots is

that the demand el asticity of retail fluid mlk sales with

respect tothe Class | priceis -- is about .7.
A. "' mnot sure you can connect the dots there,
Roger. | nean, what you see is a trigger of the 8.6%

then giving rise to percentage changes in retail price,

and then based on the elasticity | have for total mlk in

this case, in the noving-past-COVID period, that's how we

get the 6% decline in retail, attributed --

Q Ri ght .

A. -- to the 8.6% increase in Cass | price.
That's -- that's about as far as | would go on that.

Q That's as far as I'mgoing. I'mjust trying to

clarify that that inplies a demand elasticity of retai
sales with respect to the Class | price of about .77

A. And I'msaying | wouldn't nmake that connection
because the elasticity -- or the calculation to get you
that 6% decline rests on the own-price elasticity at
retail.

Q And you have made the connection between the
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Class | price and the retail price in your slides?

A. And |I'm maintaining that the 8.6% i ncrease in
Class | price leads to a 6% decline in quantities
purchased at retail. That's about as far as I"'mgoing to
go.

Q Mat hematically, that's exactly what |'msaying, is
it not?

A. We agree. But you want to suggest that the
own-price elasticity at the farmlevel, then, is negative
.7, and | don't -- | disagree with that.

Q No. That's not -- I'msorry. Let ne clarify
t hat .

What |'msaying is that inplies that the retail
that the elasticity of demand for retail fluid mlk sales
with respect to the Class | price is about .7, about
negative .7.

A. Well, you reach that conclusion, but | don't. |
nmean, we're close. | say the 8.6% increase in Cass |
price produces a 6% decline in retail purchases of total
m | k.

Q Ckay. | guess we're going to have to agree or
agr ee.

Thank you. Al right. You -- you indicate -- you
acknow edge that the elasticities on shorter-term
frequencies are likely -- this is fromSlide 17 -- and the
quote bolded in the mddle is, "elasticities based on
shorter-termfrequencies are likely to be greater in

magni tude then el asticities based on |onger-term
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frequencies.” And there's been sone di scussion about

this, and | appreciate M. MIltner beginning this

conversation. | don't know that this was entirely for his
curiosity. | think it was pretty rel evant.
You tal ked about, | think -- just let ne -- let ne

back up and ask, your analysis is a pure tinme series
analysis; is that right?

A Yes.

Q It's not conparing stores or -- or -- it's not
| ooking at prices at different stores or different chains.
It's not a -- it's pure tine series. You have -- for each
week, you have a single set of nunbers; is that right?

A. Yes. And what G rcana had done is aggregate

during a particular week for that -- for a particular
product --

Q Ckay.

A. -- across all participating retailers, recording

their dollar sales with or without coupons and vol une.

And then once the dollar sales and vol une have been

cal cul ated, an average price occurs, technically, it would
be a wei ghted average price --

Q Ckay.

A. -- for that week. And so all subsequent weeks
have the sane thing. And as such, it is a pure tine
series.

Q Ckay. So that leads nme to a question about the
64% versus the 76%

If there were -- if there were differences in
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timng of specials in the 64%versus the other 12% could
that lead to -- could that |ead to sone increase in -- in
the elasticity that you neasured that woul d not
necessarily be as high if you had all retailers?

A Wel |, you have to realize that data from G rcana

or Nielsen, these third-party vendors, the actual data

sets that are produced are sanples, but -- but --

Q Ri ght.

A. -- stream coverage of -- of what's happeni ng at
the retail level. But they are representative, and that's

key. So there could be differences that happen for
untracked data that C rcana woul dn't pick up, but because
of its representation -- and that's a key issue if
anal ysts are going to use this -- wuld be -- would be
okay to be used in applications such as the one that |
have done. The key there being representative.

Q Right. A week is a pretty short period of tinme.

And if the -- if the -- if the -- if the timng of

mlk's price pronotions varied anong between -- you know,
even a bit between the 12% and the 64% there would be
sone reduction in the elasticity, the actual elasticity

relative to what you have neasured?

A. Well, it's hard to specul ate what direction the
el asticity would be. | nean, the nunbers, we wouldn't be
able to -- you know, based on the coverage that we're

having from G rcana, we're not able to track that 12%t hat
are untracked retail.
Q Ckay. And you did acknow edge that, | think, in
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your discussion with M. MIltner, that weekly pricing, in

particular for fluid mlk, I nean, weekly pricing is about
as -- you have to get that small so you can start
measuring inventory -- inventory inpact you are talking

about, encouraging folks to stock up, buying two gallons
instead of one gallon this week. If we -- if we buy -- if
we tend to consune three gallons every two weeks at hone,
there's a tipping point, pretty low tipping point for when
we buy two gallons versus when we buy one gallon, so that
ki nd of inpact can have an inpact when you are | ooking at
weekly data as well.

A. Yes. Inventory adjustnent is part of that when
you | ook at weekly frequenci es.

Q And in the context of what we're doing here today,
the -- you're aware that Class | prices are set on a
nmonthly basis; is that correct?

A Yes.

Q Ckay. The periods that you have shown, pretty --
pretty substantial. |In fact, | would -- | guess | would
say dramatic differences in fluid mlk price, demand price
el asticity anong those three periods, you know, the
pre-pandem c, the COVID, and the getting past COVID

What -- what basis would you have to believe or
not believe that the results for getting past COVID are
going to be persistent, that they -- that noving forward,
that we're going to have results that | ook nore |like that
t han what we had in the pre-COVID period?

A. Well, that's a testable proposition, but that was
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the primary reason we wanted to take a | ook at the next
period, the noving-past period. Initially, as | testified
yesterday, when | did the first study for |IDFA we had
pre-pandem ¢ and COVI D-af fected peri od.

Sane question was asked -- you know, in fact, |
wanted to know the answer to that, so what we wanted to
find out is, well, did we recover fromthe pandenic in
terms of the own-price elasticity that may have occurred
in the pre-pandem c period, or are we finding ow-price
el asticities persisting as happened in the COVID affected
peri od?

Well, as you just noted, the own-price
el asticities in the noving-past period were not the sane
as in the COvVID affected period. And in the case of tota
mlk, total mlk, the own-price elasticity pre-pandem c
was negative 1.1, and the noving-past-COVID period,

negative 1. 26.

Q Ckay. So not that different is what -- | nean --
A. Not that much difference. So |I'macting on that
basis, just focusing on that, there -- the -- in terns of

the own-price elasticity becane simlar to what was
observed in the pre-pandem c peri od.

Q Ckay.

A And also, I'll make this statenment, in the Son and
Lusk study, which also used weekly data, they provided an
own-price elasticity for total mlk. They called it
regular dairy mlk. [I'minterpreting that to be total

mlk. And their own-price elasticity was negative .95.
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In ny pre-pandem c period for total mlk, ny elasticity
was negative 1.1. Now, the tine periods were different,
di fferent demand systens, but there's sone congruence

t here.

Q Yeah. Ckay. That's also a weekly study?

A Weekl y.

Q Ckay. M last -- ny last question, which is a
little bit different. There is -- there's | think often
been a suggestion that Class | pricing, per se -- you
know, the discrimnation is a higher price for C ass |
t han ot her classes has been the cause of the decline in
fluid, the ongoing decline in fluid sales per capita.

Wul d you say that that is a reasonable thing or
anount that you have a one-tine inpact and that's that?
if -- if we have an 8.6% increase in the Class | price,
repercussions of that would be --

Q Ri ght.
A -- so that -- that's what happens in the
data, the demand system needs to be rerun. But if that

occurs, | suspect that you will have a -- especially in

t he novi ng- past period, not exactly the sane own-price

t est abl e proposition.

A. Wll, all we can trace are short-run effects. So

short-term But if prices change and you have additi onal

we have seen in the analysis that | did. Again, that's a

woul d you suggest that when you raise the price by a fixed

and | have testified based on Exhibits 386 and 87 what the

el asticities, but they are not going to be as different as
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Q But when you raise the price, you expect the
i npact to happen over sone limted period of tine and
then -- then to kind of becone static?

A. Yes. | mean, we're neasuring the short-run
effects. Wen | say "we," econom sts are neasuring the
short-run effects.

DR. CRYAN. Thank you very much.
THE W TNESS: Thank you
THE COURT: What is so remarkable to ne,
Dr. Capps, is you don't even |ook at Exhibit 386 or 387.

You apparently have total recall of all of these nunbers.

THE W TNESS: | have lived with them Judge.
THE COURT: But you are remarkabl e.
Who el se has questions?
CROSS- EXAM NATI ON
BY MR LAMERS:
Q Good norning, Dr. Capps. M nanme is Mark Laners
representing Lamers Dairy, Appleton, Wsconsin.
|"ma dairy guy, so | can ensure you that these
types of conversations never happen on a daily basis.
A And that's probably good.
Q Do you have a copy of Exhibit 392? It's the
report to Congress, Agricultural Marketing Service.
A Yes. Took ne a while.
Q Just -- I'd just like for you to turn to page 25
of that report, if you don't m nd.

So | ooking at page 25 there, | ooking at the per

2023

capita consunption of fluid mlk. Cbviously, the trend is
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goi ng down, and it has been since 1995.
I n your professional opinion, does the proposals
by National M|k do anything to reverse that trend?

A. Wll, I"'mnot famliar with the proposals, other
t han one proposal to raise the Class | price to 8.6%

Q l"msorry, that's what |"'mreferring to, yes.
Just on the study that you did.

A. Well, there's no direct link to that, and | --
couldn't -- | couldn't opine on whether or not that had
any inpact on the per capita consunption of fluid mlKk.

Q Ckay. Then looking at fluid mlk sales versus
alternative mlk sales, do you think that it's a
possibility that the fluid mlk sales could | ose vol unes

as those price relationshi ps get higher on the fluid mlk

sales -- on the fluid side versus the alternative beverage
si de?
A. Well, what | have established in ny own research

as | nmentioned in the earlier testinony, based on work
that | have done for the Southwest Dairy Farnmers, and al so
based on the analysis that | have done for IDFA it's
abundantly clear that fluid mlk and plant-based m |k
alternatives are substitutes.

Q Correct.

A And there are sone that -- researchers that
attribute the decline that you see here in Figure 3.8, one
of the possible reasons, but not the only one, could be
t he energence of plant-based ml|k alternatives.

Q So there's really no -- I'Il strike that.

r TALTY COURT REPORTERS, INC. 9134
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I n your professional opinion, would you expect to
see that decline continue in fluid mlk sal es?

A. Well, mlk is under a | ot of pressure, as
establ i shed by ny research. Not only do you have
pl ant-based m | k alternatives, but you al so have
conpetition frombottled water, juices, sports drinks,
protei n beverages, even refrigerated yogurt that | have
been able to docunent.

Wiat -- in the report to Congress, the purpose is,
wel |, maybe to reverse the trend or at |east |essen the
decl i ne, what about the use of advertising and pronotion
expendi t ures?

So the question there, the overarching question
is, well, if we increase advertising and pronotion
expendi tures, what does that do to per capita consunption
of fluid mlk? Well, in this report what | have
denonstrated, it has a positive effect on per capita
consunption, which is the expectation. And if the
checkof f program associated wth dairy products is to be
effective, you better get a positive inpact, and we have
denonstrated that. And the inpact is statistically
significant.

And one may say, well, but yet per capita
consunption of fluid mlk continues to decline, and ny
response would be, it would fall off a cliff w thout
advertising and pronotion expenditures.

Q Do those pronotion expenditures pertain only to

fluid mlk or does it also pertain to nanufactured

TALTY COURT REPORTERS, INC.
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products
A
fluid m

pertaini

?

No. In this report we do separate anal yses for

Decenmber 01, 2023

| kK, cheese, butter, all dairy. The data com ng on

ng to advertising and pronotion, conme from DM,

Dai ry Managenent, Inc.; M| KPEP, the processor group;

Qualifie
and Sout
t hose.

$400 mi |
advertis

cheese,

Q

guesti on

Servi ce?

d Progranms, one of which being the Southwest Dairy

hwest Dairy Farmers, and there's about 60 of
And the overall budget for pronotion is

lion, but there are separate expenditures,

ing and pronotion expenditures for fluid mlKk,
butter.

Ckay. | understand.

MR. LAMERS: That's all | have. Thank you.

THE W TNESS: Thank you

THE COURT: Are there additional cross-exam nation

s before |I turn to the Agricultural Marketing

M . Rosenbaum
REDI RECT EXAM NATI ON

BY MR ROSENBAUM

Q

partly a

NOW.

Dr. Capps, | would like to start by just --
THE COURT: Are you doing redirect right now?
MR. ROSENBAUM  Yeah, effectively it is, but it
clarification. And so it mght be hel pful --
THE COURT: Al right. So it mght be hel pful

MR. ROSENBAUM -- for ne to do it now.
THE COURT: Thank you.

TALTY COURT REPORTERS, INC.
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2023

BY MR ROSENBAUM

Q And if you could turn to your Power Poi nt
presentation, which is Hearing Exhibit 387, on page 9, |
think it would be hel pful, and perhaps we nay even need
one clarification as to what these various nunbers nean,
and are.

So | want to start with what it is that makes up

going to end up with 100% Ckay?
A Yes.

Q Foodservice is 15% of that 100% correct?

A Yes.

Q School s are 8% of that 100% correct?

A Yes.

Q Shrink and other is 1% of that 100% correct?

A Yes.

Q Those, if you just add those nunbers together,
that is 24% of the 100% correct?

A Yes.

Q s the remaining 76% fluid mlk sold at retail
out| ets?

A It is.

Q Ckay. Now, when it cones to Circana, Crcana --
first of all, | think this is well-established, but

Circana and IR, those words are synonynous, correct?
It's the sane conpany; they changed their nane?
A Sane conpany.

Q And Circana just tracks retail sales, correct?

all fluid mlk sold in the United States. GCkay? So we're

r TALTY COURT REPORTERS, INC.
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A Yes.

Q And not every single retailer participates,
correct?

A Yes.

Q Ckay. And so -- and so what percentage of the
fluid mlk sold through retail outlets is captured by
Ci rcana?

A | f you took the ratio of 64% di vided by 76% t hat
gi ves you the coverage of mlk sold at retail outlets
that's captured by Crcana. And if ny calculations are
right, that's about 84%

Q Ckay. So G rcana captures 84%of all fluid mlk
sold at retail, correct?

A Yes.

Q And you have al ready di scussed what subset retail
sales is of total, nanely it's 76% of total ?

A. Ri ght .

Q Ckay. Thanks.

Now, in ternms of the work you had previously done

for AMS and that you do for the reports to Congress,

correct?

A Yes.

Q Al right. Now, first of all, |I -- let's just
clarify. If you look at your witten testinony, which is

Hearing Exhi bit 386, you do explicitly reference that --
that you do those studies, correct?
A. | have.

Q And you explicitly reference that what you view as

TALTY COURT REPORTERS, INC. 9138
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the -- one of the issues regarding that study, nanely that
it -- your nost recent study didn't, for exanple, focus on
own-price elasticity during pre-pandem c versus
COVI D- af fected, correct?

A. Ri ght .

Q Ckay. Now, you also, in the next paragraph,
t al ked about how, you know, sone of the differences
bet ween the work you do for AMS and the work you did for
| DFA for purposes of putting together the Exhibits 386 and
387, correct?

A Yes.

Q Ckay. Now -- and in Hearing Exhibit 394, which is
t he docunent that you were shown by counsel for National
MIk yesterday, if you | ook at page 42, you, in that
docunent, which did go to IDFA, you did reference the AVS

data, correct?

A. | was flipping through the pages, M. Rosenbaum
sorry.

Q Yes. Page 42.

A Yes, |I'mthere.

Q Fi rst paragraph.
You do represent the AMS data, correct?
A | do.
Q And you said the AMS data woul d shed Iight on the
non-retail conmponent of the fluid ml|k sales, correct?
A Yes.
Q Now, ultimately in the report that you submtted

in your testinony with respect to non-retail sales, you

TALTY COURT REPORTERS, INC. 9139
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make a bl anket statenent that you think that those sales,
in fact, would be highly inelastic, correct?

A Yes.

Q | mean -- | nean, to the extent that it's in
| DFA's benefit in this hearing to show an inpact of price
increases at the Cass | level on retail sales, that --
not retail sales, all sales -- | nean, that statenent, if
you will, works against |IDFA, correct?

A Yes.

Q | mean, you were essentially saying in the
docunent you filed in this hearing, that with respect to
the 24%of mlk that is not sold at retail, you would not
expect there to be a material or highly materi al
dimnution in sales, correct?

A Yes.

Q So you are not sonehow hoggi ng that by not maki ng
specific reference to AMS data, were you?

A. It's explicitly stated.

THE COURT: Answer his question, "No, | was not
hiding that," that's what he wants on the record.

THE WTNESS: Ckay. \Wat the Judge said.

MR. ROSENBAUM  Ckay. Al right.
BY MR ROSENBAUM

Q | nmean, you were conveying to USDA that for
pur poses of this hearing it would be reasonable to assune
a very low elasticity for non-retail outlets, correct?

A Yes.

Q And that you said that plainly, correct?

TALTY COURT REPORTERS, INC. 9140
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A | have.

Q Ckay. And that's what you conveyed in Hearing
Exhibit 394 as well, correct?

A Right. On page 42.

Q Now, one technical question that |I'mgoing to ask
and | may be stealing USDA's thunder here, because they
are as neticul ous about finding differences in nunbers
bet ween two docunments as -- as anyone.

But if you |l ook at your PowerPoint presentation,
Heari ng Exhi bit 387, page 12, where you set forth various
el asticities, okay?

A Yes.

Q And if you conpare that to Hearing Exhibit 394,
which is the report you had done for IDFA in March of this
year, so a few nonths earlier, and you | ook at page --

A iii?

Q Thank you. Exactly, iii.

You have -- | nean, if you just |look at the two
next to each other, they are very simlar bar charts,
correct? At the bottom of the page of page iii of Hearing
Exhi bit 394 versus page 12 of Exhibit 387, correct?

A Yes.

Q And, for exanple, for the -- if you |l ook just at
the total m |k nunber as an exanple, for the pre-COVID
period, the nunbers in the two docunents are the sane,
nanely a price elasticity of negative 1.1, correct?

A Correct.

Q But if you look at the COVID period, the nunbers

TALTY COURT REPORTERS, INC. 9141
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Decenber 01, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

are different in the March report, which is Hearing
Exhi bit 394, the nunber was 0.40, and in your testinony
t oday, Hearing Exhibit 387, that nunber is 0.58, correct?

A Yes.

Q And so just to clarify the record, what is the
reason why those nunbers are not, in fact, exactly the
sane?

A. When -- when the anal ysis was updated using
Crcana, the Crcana data past May 15, 2022, G rcana al so
i ncl uded data before the period that we wanted. And as
of ten happens, especially in any analysis, whether it's
fromthe private sector or the public sector from
gover nnent agencies, data are revised. So there were sone
revisions in the Crcana data that affected the --
principally the COVID affected period, and that's why you
see the differences in the elasticities.

Q Ckay. And are -- do the elasticities that are
refl ected on page 12 of Hearing Exhibit 387, which is your
testinmony at the hearing, do those elasticity nunbers
reflect the updated G rcana data?

A The updated, and not -- there's -- had been no
nore revisions.

Q Ckay. Al right. So obviously, for purposes of

your report today, you have focused on the Circana data,

correct?
A Yes.
Q As opposed to AMS data, correct?
A Yes.

TALTY COURT REPORTERS, INC. 9142
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Q Ckay. And that with respect to the inpact of
increase in the Class | price on sales at retail outlets,
correct?

A Yes.

Q Ckay. Now, so what does the G rcana data all ow
you to do that the AVS data does not allow you to do?

A. Well, the AMS data does not include -- well, first
of all, it's nmonthly. That's been asked twi ce by ne
today. The Crcana data are weekly, so there's a
difference in time period. But in --

Q Let's just pause.

And what -- and what -- why do you prefer the
weekl y data?

A Okay. As | have testified both in ny PowerPoi nt
Exhi bit 387 and ny testinony, 386, those exhibits, weekly
data offer a nore realistic picture of what's happeni ng at
the retail |andscape rather than nonthly, because as |
have di scussed several times now, |'m operating under the
presunption that consuners shop nore on a weekly basis.

So we're trying to capture, you know, what's happening in
the retail |andscape and neasure that consuner behavi or.

Q Ckay. What's the next thing that the G rcana data
allows to you do that AMS data does not?

A Vell, it allows us to consider alternative
beverages. And the principal -- | nmean, we have a nunber
of themthat we have used, you know, juices, bottled
wat er, sports drinks, protein beverages. But particularly

pl ant-based mlk alternatives, that -- that is not part of
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the AMS data. And we have al so included refrigerated
yogurt. And in ny analysis | have shown statistically
that the prices of these beverages do have an inpact on
fluid mlk products.

Q Ckay. And when you say "an inpact," an inpact on
sal es?

A. An i npact on vol unes sol d.

Q Al right. What's the next difference between
what the Circana data allows you to do and what the AMS
data all ows you to do?

A. Well, there's sone disaggregation of the -- of the
USDA data. They have information on organic and fl avored
and white mlk, but there's no information on
heal t h-enhanced m |k and | actose-free mlk. And with
these, with the Crcana or IRl data, we're able to pick up
t hose i nportant consuner segnents, and you aren't able to
do with AMS dat a.

Q And, lastly, your report here is focused today on
the 76% of sales that take place at retail.

Are you -- does the AMS data allow you to do that?

A No.

Q And just tell us why.

A. The AMS data is the dispositional data, where
products are sold to conveni ence stores, foodservice
stores, but you don't get the -- and schools and
institutions. But we don't get the detailed information
that you would get with the G rcana data.

Q Ckay. And in the end, what is your professiona
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conclusion as to which dataset is the nost appropriate
dataset to use for purposes of the analysis you have done?
A. Well, the conclusion, | think, is best said if you
| ook at Exhibit 387 and the last slide or the next to the
| ast slide of ny presentation. So if we want to neasure
for the purposes of these FMMO system you know,
el asticities, the best way to do that is to focus on
current market conditions at the retail level, do so to
m rror shoppi ng behavior by consuners that is on a weekly
basis, and include not only nore of a di saggregation of
the fluid mlk into its various five segnents, but also
take into account primary conpetitors or other alternative
beverages, and even refrigerated mlk, to get the best
pi cture of consuner behavior at the retail level. And as
it stands right now, ny research is the only one that
fulfills these conditions.

And on top of that, we were able to understand, at
| east when it cones to the neasurenent of elasticities,
the i npact of the pandemic. No other study has been able
to do that. And we hope to get this peer-reviewed and
publ i shed very soon.

Q Al right. Let nme ask --

THE COURT: Let me stop you, M. Rosenbaum

You said refrigerated mlk and --

THE WTNESS: Refrigerated yogurt.

THE COURT: Yoqurt.

THE W TNESS:. Yeah.

THE COURT: And | knew that because you have told

TALTY COURT REPORTERS, INC. 9145
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me that five or six tinmes now, and | appreciate it.

Now, it's not all drinkable yogurt, true?

THE WTNESS: Refrigerated yogurt. Well, you
know, as you would -- not the drinkable yogurts.

THE COURT: Under st ood.

And you have also testified about that, but this
woul d be a good reason to explain again why that's a
substitute for mlKk.

THE WTNESS: Well, one possibility would be

consuners are substituting yogurt for cereal for breakfast

purposes. In nmy own household, |I'mone of those peopl e,
for exanple. Although, for the record, | also eat cerea
but -- with mlk. So that -- that's a reason

And, in fact, that was the primary reason why we
considered refrigerated yogurt. | nean, if you | ook at
all the products in ny l1ll-comodity system yogurt is not
a beverage, and we're not tal king about the drinkable
yogurts. But that was the mmj or reason because of the
observation of what happens particularly at breakfast when
it cones to yogurt.
BY MR ROSENBAUM
Q Dr. Capps, at this point | ask you to pull out
Heari ng Exhibit 390, that's the published article, "I Say
M Ik, You Say Myl k, Substitution Patterns and Separability
in a Broadened M|k Category."
Do you have that in front of you?
A | do.
Q Ckay. Now, just, this -- this isn't -- this study
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was published in 2023, correct?

A
Q

Yes.

The sanme year as yours, as the work you have done

for | DFA, correct?

A
Q

Agricultura

A

Q
A

Ri ght .

And this was published in the Journal of

and Resource Econom cs.

Do you see that?

| do.

Are you -- is that a well-regarded journal ?

Well -regarded journal. | would put that in a

top-quality journal

Q

Ckay. And do you have to have your work

peer-reviewed in order to be published in that journal?

A
Q

Yes.

Ckay. Now, the co-author of this, one of the

co-authors of this report is a woman, Andrea Carl son.

> O >

Q

Do you see that?

2023

| do.

Do you know her?

| do.

Ckay. And she -- and as indicated here, she is an

econom st at the Econom c Research Service of the U S.

Departnment of Agriculture, correct?

A

Q
A.
Q

Yes.

And do you know what her -- is she a doctor?
She --

A Ph.D.?

TALTY COURT REPORTERS, INC.
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A. Yes, she has a Ph.D. degree.
Q Do you know what her Ph.D. is in?
A. Agricul tural econom cs.
Q And if we turn to page 288 of this docunent,
there's a Table 5 that's entitled, "Mrshallian and
Hi cksian Price Elasticity Estimates.” And if you -- if
you were going to conpare your work to the work in this
article in terns of the elasticities, which would you | ook
at, Marshallian or Hi cksian?
A Mar shal | i an.
Q And | wll leave it to soneone else if they want
to have a technical explanation why that is.
A. Ckay.
THE COURT: Could you spell both those nanes for
us?
THE WTNESS:. WMarshallian is spelled
MARS HAL-L-1-A-N and Hicksian is HI-CK-S-1-A-N.
THE COURT: Thank you.
BY MR ROSENBAUM
Q And does this docunent |ist own-price elasticities
as concl uded by the authors of this study?
A Yes.
Q Ckay. And -- and what did they conclude was the
el asticity own -- start the question again.
What does the study conclude is the own-price
elasticity of skimm]lk?
A Negati ve 1.297.
Q And what does this study conclude is the
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el asticity -- start that again.
What does the study conclude is the own-price
el asticity of reduced fat m |l k?

A Negative 1. 666.

Q And what does this study conclude is the
negative -- strike that, keep saying it wong. Start the
guesti on agai n.

What does this study conclude is the own-price
el asticity of whole fat m | k?

A Negati ve 1. 45.

Q And your study did not break down mlk by fat
| evel s, correct?

A No.

Q Ckay. Nonetheless, if you |ook at these -- so we
don't have precise the sanme nunber, but these all show
elasticities well in excess of 1, correct?

A. They are elastic. Right. |In the elastic range.

Q Ckay. And indeed, these nunbers are higher, for
exanpl e, than the nunber that you calculated for -- for
the -- | don't know the exact phraseology -- the -- these
are hi gher nunmbers than you calculated for your total mlk
number, correct?

A Yes.

Q And they are pretty simlar to the nunber that you
calculated for traditional white mlk where you cal cul ated
a negative 1.4 in the noving-past-COVID period, correct?

A Yes.

Q And the nunbers in this study nore or |ess bracket
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t hat ?
A. They mrror those.
Q Ckay. Now, actually, just so we're not

m sl eading, this is actually a study that | ooks at
earlier, the pre-COVID data, correct?

A Pre-COVID. So the best neasure there in terns of
own-price elasticity, if you want to conpare that for --
to traditional white mlk, ny own-price elasticity was
negative .77 for traditional white mlk. So these are
hi gher.

Q Now, so we can orient ourselves as to why they
were doing this study, if you turn to page 1 of the study,
the very first page, |I'll just paraphrase, tell me if ny
paraphrasing is wong, but what they were trying to study
was whet her nondairy mlk products are, in fact, serious
conpetitors to mlk, correct?

A. They want especially the plant-based mlk
al ternatives.

Q Yes. And that's better stated. They were | ooking
at the relationship between plant -- this plant-based
beverages versus mlk and their substitutability for each
ot her, correct?

A Yes.

Q And -- and they say, "This study tests the
assunption of weak separability because demand for dairy
and nondairy m |k products" -- sorry, | msspoke that.
Start again.

"This study tests the assunption of weak
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separability between demand for dairy and nondairy m |k
products by using food scanner data from 2012 to 2017, and
estimating |inear approxi mate EASI demand systens. Qur
results show that the weak separability structures can be
rejected. First, the findings show that nondairy mlk
products conpete with dairy mlk for consuners' budget
allocated to mlk. Second, although m |k demand studies
often do not include nondairy mlk or assune weak
separability, the exclusion of these products -- or the
separability assunptions -- may lead to biased estimtes."”
Do you see that?

A. Absolutely, | see it.

Q And is that -- | nean, and you have -- you have
identified already that one shortcom ng of reliance upon
AMS data is that it doesn't capture the conpetition posed
by pl ant - based beverages, correct?

A Yes.

Q And is it fair to say that this study, Hearing
Exhi bit 390, woul d suggest that reliance upon data that
doesn't capture that is mssing out on a significant
conponent of reality for mlk conpetition?

A Does -- yeah. It -- this study says one needs to
i ncl ude nondairy mlk, principally plant-based
alternatives, if one wants to understand the own-price
elasticity of fluid mlk products.

Q And to do that you need to turn to data like IR
data, correct?

A Yes.
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Q And that's what you did?

A That's what | did.

Q And that's what Dr. Carlson and her cohorts did,
too, right?

A. Yes, but over the period 2012 to 2017.

Q But they were using scanner data just |ike you
used, correct?

A Yes.

Q And they were using weekly -- were they using
weekl y data al so?

A. Weekl y dat a.

Q That's what you used, too?

A Yes.

Q Ckay.

MR. ROSENBAUM That's all | have.
THE COURT: That was hel pful to put in your

redirect. The Agricultural Marketing Service suggests
that we take our 15-mnute break and then we will turn to

you.

MS. TAYLOR: Yes.

THE COURT: Al right. Good. Please be back and

ready to go at 9:45.

cal |

W are off record at 9:29.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.
W' re back on record at 9:48.

| believe there are sone nore questions before |

on the Agricultural Mrketing Service, and | woul d
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i nvite anyone who has additional questions to cone forward
NOW.
DR CRYAN. Hello, Your Honor.
RECROSS- EXAM NATI ON
BY DR CRYAN:

Q Roger Cryan fromthe Anmerican Farm Bureau
Feder ati on.

Foll owi ng up on M. Rosenbaumi s highlighting the
CGhazaryan, Bonnano, and Carl son paper, Exhibit 390.

M. Rosenbaum - -

DR. CRYAN. Hello, Judge, long tine, no speak.
BY DR CRYAN:

Q The -- M. Rosenbaum hi ghlighted these own-price
elasticities for these individual categories of skimmlk,
reduced fat m |k, and whole fat m |k, which were higher
than your results for the category as a whole.

In light of the significant cross-price

el asticities anong those categories, wuld it be

reasonabl e to conclude that that -- that's not -- that's
not a denonstration, that those -- that the m |k category
as a whole, in their estimation, would be -- would be --

fromtheir results, would be higher than yours? That the
elasticity is necessarily higher than yours?

It's -- it's in the ballpark, but it doesn't --
actually, let ne put it this way.

Wuld there be -- are the cross-price elasticities
an indication that the own-price elasticity for the dairy

category as a whole would be | ower than those individual
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nunber s?

A. Well, what the study does as far as dairy products
is only focus on mlk by fat type: Skim fat, and reduced
fat, and whole fat. | didn't break down, you know,

traditional white or traditional flavored mlk by fat

t ype.
Q Ri ght .
A So there -- the point is, there's no i mediate

di rect conparison. However, the elastic responses in
terms of own-price elasticities for the skim reduced fat,
and whole fat, mrror the -- at least in the pre-pandemc
period -- were higher than the traditional own-price
elasticity that | got for white m |k, which was negative
.77, 1 believe.

So the statenent, are these higher than the ones
that | have got? There's no direct conparison because
don't have exactly the same categories. But it does
denonstrate that there are elastic responses anong dairy
products, which is the point | wanted to make with ny
wor K.

Q The two | argest categories of fluid mlk sales are

whol e fat and reduced fat, and this shows cross-price

el asticities between -- between those two that are pretty
substantial; is that right?
A. You nention the termcross-price elasticity, do

you nean own-price elasticity?
Q No, | nmean the elasticity between reduced fat and

whole fat in both directions.
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A. So are you talking -- oh, okay. You are talking
about the cross-price elasticity between reduced fat and
whol e fat, .474, and then the cross-price elasticity
bet ween whol e fat and reduced fat, .9267

Q Ri ght .

A Right. The -- what that shows, and in fact the
better way to showit, and that's why the authors produced
Hi cksian el asticities, if you really want to classify
products as substitutes or conplenents, one | ooks at the
conpensated cross-price elasticities. That's what the
Hi cksian el asticities indicate.

But if you | ook down to the Hi cksian elasticities,
they do, in fact, show positive and results in
statistically significant, indicative that reduced fat and
whole fat mlk are substitutes, and skimm |k and whol e
fat mlk are conplenments, and reduced fat and skimmlKk
are substitutes.

Q Wul d you conclude that has to do largely with the
fact that folks will tend to nove from-- from one

category to the next rather than directly fromskimto

whol e? | nean, again, the two largest categories in fluid
sales, I'"'m-- | expect you are aware of that -- are whole
and reduced fat at the retail level. And we're talking

about retail.

A Yes.

Q And so these -- these really pretty |arge
cross-price elasticities, and in the Hi cksian you have the

cross-price elasticities are larger than the ones in the
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Marshal lian estimation. Don't those indicate that quite a
bit of that own-price elasticity for reduced fat and whol e
fat mlk is based on switching, when people see a
difference in the price, they just buy whichever one is
cheaper ?

A You can't nake that claim Al you can claimis
t hat reduced fat and whole fat mlk are substitutes.

Q Ckay.

A. The own-price elasticities are estinmated, you
know, sinultaneously with the cross-price elasticities,
but that's about as far as you can go in nmaking the
cl ai ns.

Q Isn't that what an econom c substitute is, if the
price is different, people buy what's cheaper?

A. Yeah. The substitutability denonstrates that if
the price of reduced fat mlk goes up 1% what's the
correspondi ng percentage change, for exanple, on the
guantity purchased of whole fat mlKk.

Q Right. So if the prices -- let's say the prices
are the sane and then the price for the one goes up,

people tend to buy the one that didn't go up?

A No -- no disagreenent there. But you al so have
the own-price elasticity as well, so --

Q Ri ght .

A But to say the magnitude of the -- if | understand

your question right, the nmagnitude of the cross-price
el asticities have an inpact on the own-price elasticity,

they are estimated at the sanme time within the system
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Q | m not saying they have an inpact on the
own-price elasticities for the category, for the
i ndi vi dual subcategory. |'msaying they have an -- they
have -- they indicate that the own-price elasticity for
the whol e dairy category m ght be [ ower than you woul d
expect if you didn't have that cross-price elasticity.

A. Can't nmake that claim |In fact, if you | ook at

the results that | had when we -- you know, we had a

2023

sim |l ar disaggregate system of five consuner segnents, and

then | coll apsed all of that to total mlk, the
responses -- the own-price elasticity | got for total

mlk, at |least for the noving-past period, was negative

1.26, and for the pre-pandem c period, negative 1.1, still

el astic, even when you collapsed all the possible
substitutability or conplenentary conditions anong the

five segnents.

Here, in order to formally address your question,

you m ght ask Carlson and others to collapse their skim

ml k, reduced fat mlk, and whole fat ml| k and do anot her

systemwith total mlk --

Q Ri ght.

A. -- Vis-a-vis other nondairy, soy, and al nond.

Q And |I'mnot saying -- |I'mnot asking you to say
that they would be inelastic. |'masking you to say it
woul d be less elastic. | nean, can you not say that if

the cross-price elasticities between whole fat and reduced

fat mlk were zero that that would not indicate a higher

own-price elasticity for the category as a whole, than

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

9157


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

what these results indicate?

A. Understood. But you al so have conplenentarity
condi tions between whole fat and skimmlk. You have to
take that into account, too.

So | don't -- | don't know directionally what
woul d happen if you would col |l apse the skimmlk, reduced
fat mlk, and whole fat mlk into a total m |k category.
That's precisely why | did that in ny analysis, but they
did not do that here.

Q Ckay. But there's no clear indication fromthis
that their result for the category, dairy category as a
whol e, would be -- would be |arger than yours, that the
el asticity would be larger than yours?

A No, it is --

Q It's only sone confirmation that the approach
that their approach and your approach are consistent and
get simlar results?

A. | agree with that statenent.

Q Very good. Thank you

THE COURT: For the record, we were in Exhibit 390
on page 288. Thank you.

THE W TNESS:  288.

THE COURT: Before | call on the Agricultura
Mar keting Service, is there any other re-cross?

| see none. 1'd ask the Agricultural Marketing
Service to proceed with questions.

/1
/1
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RECROSS- EXAM NATI ON
BY MS. TAYLOR

Q Good nor ni ng.

A Good nor ni ng.

Q Thank you for joining us. You certainly picked
the nother of all hearings to be your first Federal O der
hearing to testify at.

Just a little context for our questions. W get
the privilege of going back and taking all of this
information and trying to help the Secretary determ ne the
deci sion he wants to make. But after this hearing, we're
not allowed to conme back and ask you any questions or talk
to anybody else in this room So a |lot of our questions
are trying to make sure we know what we need to know to go
back, so when we | ook at this again later, we still
under stand what you are trying to tell us. So | just
wanted to give you the context for why |I'm asking.

A. Thank you for the context.

Q Ckay. Al right.

As you were having the back and forth with

Dr. Cryan, | thought to nyself, | don't think anyone --
"' mnot sure, maybe you did, but I didn't see it in your
slides -- defined cross-price elasticity on the record.
Maybe you had before. | couldn't find it. But if you
woul dn't m nd doing that real quick, that would be
hel pful .

A | believe the definitionis in ny testinony in ny

Power Poi nt presentati on.
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Q
A.

| think I m ssed the page, though.

Let me see if | can find it. The Power Poi nt

present ati on.

Q | thought it was as well, but then |I flipped
t hrough and | thought, | don't see it here.
A My apologies. | got a |ot of papers here.
Yes. This is Exhibit 387.
Q Ckay.
A. l"mtrying to find the appropriate page. M bad.
Q Ch, | think I actually see it now Page 7.
A. Thank you.
Q Yeah.
A. Yes. Cross-price elasticity is referred to

per cent age changes in the quantity of any product

attributed to a 1% change in the price of another product.
Q

Slide 8.
A

Q
peri ods,

The first question is there seens to be a gap between the

> O > O

Ckay. Thank you. | do want to start on page --
O Exhibit --

O Exhibit --

-- 387?

Yes. 1'mgoing to stick nostly to this exhibit.
Ckay.

2023

Ckay. We want to talk a little bit about the tine

pre- COVI D, during COVID, and noving past COVI D,

pre-COVID and the -- and the COVID period. |'mjust

wondering if you can talk about why there is that tine gap

in the data.
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A. A lot of volatility attributed to the pandem c.

W didn't want to necessarily -- we wanted to filter out
the word noi se was nentioned earlier by questioning.
There may have been a | ot of noise associated wth the

i mredi ate i npact of the pandemc. W wanted things to
settle down a little bit. So what we actually -- or what
| actually did is tried different dates to when we thought
we had a settling down period, so there were six or seven
additional runs that | made that weren't published. But
we settled on -- and when | say "we," Ariun |Ishdorj who
was helping ne with this -- settled on June 28, 2020.

That expl ai ns the gap.

Q Ckay. And can | just ask why you settled? Wat
made you settle on this date?

A. W didn't want to necessarily take a | ook at
own-price elasticities that really wouldn't have -- |
nmean, the inpact on the own-price elasticities occurred,
but again, we're trying to nmeasure what the typica
consuner behavi or woul d be, so we thought sone settling
down of that to get rid of the innmedi ate noi se that was
created by the pandem c, and that's how we settled on that
time period.

Q Ckay. And when we | ook at the length of tinme in
each period, if we want to count themin weeks, so this is
weekly data, we calculated the first tinme period,
pre-COVID, is 166 weeks; the second tine period would be
98 weeks; and the third, noving-past-COVID period, would

be 64 weeks in that tine data.
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A. Ri ght .

Q Just wondering if you could el aborate or comrent
on whet her there's an inpact -- whether the inpact of the
different lengths of tine in each of these periods
I npacted your analysis results.

A. Well, the anpbunt of data you have al ways i npacts
your analysis. W don't know to what degree, could be a
smal | inpact, could be a large inpact. But as long as you
have sufficient degrees of freedomto estinmte the nodel,
and the m ni nrum nunber of weeks was the | ast period, as
you nentioned 64, was sufficient to handle the estimation
of the 11-equation or seven-equation Barten Synthetic
Demand Systens Model. So no issues regarding the sanple
size. They do not have to be the sane.

Q Ckay. And you wouldn't see any issues with the
fact that in the post-COVID period, or noving past COVID,
that period only, say, for a vast majority of the
observations, only -- you know, didn't -- only picked up

one season. For exanple, it mght only have one spring in

the data. |If there's sone seasonality between --
A Yes.
Q -- demand
A. So, you know, we did account for seasonality in

t he demand systens nodel, technically with the use of
quarterly dunps --

Q Ckay.

A. -- every 13-week periods. So May 22 woul d be
Quarter 2, then you'd have Quarter 3 and Quarter 4 in
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2022, and in 2023 you woul d have Quarter 1, Quarter 2, and
alittle bit of Quarter 3. Yes. But they're nmeasuring --
they are corresponding to 13-week periods, so that dummy
variable would be a 1 for 13 weeks. So even though it
| ooks |i ke you are only accounting for, you know, a
relatively small nunber of seasons, as you nentioned, with
the use of the weekly data and the nunber of 1s that
correspond to seasonality, you get --
Q You counted for that?
A -- you get a better reflection of seasonality.
Q Ckay. Thank you
So yesterday and this norning you answered sone
guestions about the five-year study you did for |DFA using
AMS data, | think it's Exhibit 393.
We were wondering, did you -- in this G rcana data
you used, you broke it up into the three tine periods.
Did you ever |look to run a demand el asticity over that
full five-year tinme period?
A | considered it, but the reason | didn't do it, |
would -- it would preclude nme from|l ooking at the inpact
of the pandemc. And if you were to use the whole
five-year period, you know, the question that any reviewer
woul d suggest is, well, how did you account for the
pandemni c?
So one could do it easily, and who knows what the
el asticities would be. You can't sinply take a wei ghted
average of the own-price elasticities that | had based on

maybe the nunmber of weeks, for exanple, or volunme or
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however you cone up with the weeks, you'd have to actually
estimate the nodel. But | think breaking it up in these
respective periods give a better indication of what really
transpired at the -- in the retail |andscape. And right
now, all ny noney is on the noving-past-COVID period
because that's the nost reflective tinme period.

Now, you could al ways update that dataset, but the
nodel is in place to handle that, so the next question you
m ght suggest, is, well, what happens after August 137
And ny answer is, that's a testable proposition.

Q Ckay. | want to talk a little bit at the top part
of that slide about the data providing information on
vol une, dollar sales, average price per volune, and total
poi nts of distribution.

Can you talk a little bit about what total points
of distribution is?

A. Well, what we're -- you know, for exanple, volune
or dollar sales nmay be a function of, well, what was the
penetration of the particular products that nake up the
consuner segnents across the retail stores? And if you
didn't take into account this aspect, total distribution,
which | like to better refer to it as market reach or
mar ket penetration, you m ght not necessarily get the best
picture of what's happening in the |andscape.

So in addition to quantities and prices that are
part of the Barten Synthetic Mdel, and we al ready tal ked
about seasonality, so | have appended those quarterly

vari ables, and there is a market reach or total
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2023

distributions variable that | also put in the nodel to
account for market reach. So, you know, maybe sales are
down not because consuners aren't buying, we just --
Circana wasn't able to get a good picture of what the
mar ket reach is. So it will account for that. And I
think that's an inportant accounting.

And a | ot of demand studies that | have

peer-reviewed, they don't do that. | -- and sonetines the

very fortunate -- because when you do account for it and
that coefficient turns out to be not different from zero,
| don't like to | eave anything to chance.

Q So is that a nunber that -- that's not data you
recei ved, that's a nunber you conputed?

A. It's not a nunber | conputed. It's a nunber that

Ci rcana has conput ed.

Q Ckay. That -- that nunber cane from C rcana?

A Yes.

Q Ckay.

A Not ne.

Q Ckay. Another question then. That nunber, let's

say during a tinme period mlk never nmade it to the store,
maybe the store was short for whatever reason. Does that
nunber, would that be reflective in that nunber, the fact
that there wasn't as much market reach in that particular

week because of that fact?

A It should reflect that.
Q Ckay. I'mdoing a little bit of
cross-referencing. | wanted to turn to Exhibit 386 j ust
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because we were | ooking at the price and quantity

i nformati on you had on page 6.

A. I"'mwth you here. |'mshuffling papers.

Q Yeah.

A Yes. | have Exhibit 386.

Q Ckay. |I'mon the table on page 6. And you have

colums there for budget share. Can you just explain what
that is and --

A. Budget share.

Q -- how t hat was conputed?

A. Yes. If -- if you were to nultiply price tines
quantity for each of the products here, and add t hem up,
you woul d get the total expenditure on the 11 products
that I have listed. Then, if you took the total
expendi ture on each of the individual products relative to
the total expenditure across all products, that gives you
t he budget share.

Q Ckay.

A. So, for exanple, if you will see in the pre-COVID
period under the colum budget share for traditional white
mlk, it was 17% and then the budget share declined 15%
essentially, and then 14%in the noving-past period. And
for the total mlk category, you know, of the -- of --
including the alternative beverages and yogurt, mlk
essentially accounted for 25% of the expenditure, 23%in
the COVID period and a little bit less than 22%in the
novi ng- past peri od.

Q O all of the nobney spent on these categories?
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A. On these categori es.

Q Cot it.

A. Right. [It's conditional on these categories. And
you will note further, bottled water, nunber one; juices

typically, nunber two, or mlk, nunber two; and then anong
the five consuner segnents of mlk, by far, not

surprising, traditional white m |k occupies the highest
budget share.

Q Uh-huh. So this total ml|k nunber, | didn't
calculate it, but it is an aggregate of all the
di saggregated col ums under m | k?

A. It is. Wen you nmultiply, for each week now, the
price and quantity, and then add them up, you can get a
total expenditure each week. And then what we're doing
is, for each week, calculating the budget share for these
correspondi ng categories. And what's presented here in
Table 1 is an average-of those budget shares in the three
respective tine periods.

Q Ckay. Wondering if you could tal k about if
there's any other variables you included in the -- in the
anal ysi s, other than the ones we have tal ked here of
price, and volunme, and quantity, in particular?

A. Seasonal ity and total points distribution. Those
are the variables that | used to estimate the nodel. And
you are aski ng what other variabl es?

Q Anyt hing el se, |ike inconme?

A Well, the problemw th incone, it's not available

weekl y.
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Q Ckay.
A. However, there is a -- a technique where you coul d
cal culate an inconme elasticity sort of, | would call it a

sophi sticated back-of-the-envel ope category. And the way
to do that, you take the total expenditures that we just
tal ked about, right? And, you know, | think inconme was
avail abl e quarterly, or nonthly. You could develop a
nmonthly total expenditure category, and do a regression of
total expenditure as a function of inconme, and then
conpare that result, or nultiply that coefficient by

the -- you know, by the budget share here, and then we --
or the total expenditure elasticity, and we could get an

i ncone elasticity.

So you can -- you can get that. W -- we didn't
do that exercise here, because we wanted to concentrate
predom nantly on the own-price elasticities and, sonewhat
secondarily, although inportantly, the cross-price
el asticities.

Q And so do you -- based on your professiona
experience, do you think if incone is accounted for, it
woul d have any inpact on the demand own-price elasticities
results that you got?

A. In nmy experience, total expenditure and incone are
typically not only positively correl ated, but highly
correlated. That said, if one were to substitute, if
capabl e, but we didn't do that here, incone for total
expenditure, it would not have that much of effect.

That's been ny personal observations.
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Q Ckay. Another kind of professional question since
we have you up here on the stand, don't like to mss an
opportunity.

Are there any other factors beside price and
per haps incone, |ike we just discussed, that would cause
any changes to the quantity of mlk demand that's in the
dairy side?

A Well, inthe -- in the report to Congress, for
exanpl e, we include sone variables there that aren't part
of the study here. One would be the percentage of the
U.S. population that -- of preschool children, the
percentage of the popul ati on of preadol escent children,
and the percentage of the popul ati on of adol escents. And
the reason the focus on that, well, children are typically
positively linked to fluid ml|k consunption.

Anot her variable that we use in the report to
Congress is the percentage of sales eaten away from hone.
| nean, so you |look at the food dollar, you can -- you
know, the food dollar can be used to purchase at-hone
pur chases, but you can also take the food dollar and | ook
at away-from hone purchases.

And the rationale there is, as the percentage of
the dollar that goes to foods eaten away from hone, since
mlk is not typically consunmed often away from hone, we
woul d expect a negative relationship there between that
variable and fluid mlk consunption.

Now, you -- those are certainly viable variables,

| have used them nyself, but the reason they weren't used
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here is that, first of all, the percentage of the
popul ati on of children in the various classes is an annual
calculation. | nean, you can inpute, and, in fact, | do
for the report to Congress on a quarterly basis, | fee
confortable with that. But to do that on a weekly basis,
my confort |evel disappears.

Q Ckay.

A. And the sane thing is true for the share of the
dollar away from hone. Confort |evel is good quarterly,
not good weekly. So | -- | didn't try those.

Q Ckay. So | think in total what | hear is, using
the weekly data, in your opinion, provided you sone
benefits over the AVMS data that's not weekly, that's
nmonthly, or any other kind of larger tinme series data, but
on the flip side of that, there m ght be other variabl es
that aren't avail able weekly, so you can't include them
necessarily in the analysis; is that accurate?

A. That's accurate. Again, the whol e purpose weekly
is totry to get the best picture of consuner behavior in
the retail marketplace, and for statenents | have al ready
made, | think the use of the weekly data is the best.

Q Got you. Ckay.

THE COURT: Dr. Capps, would you take the far end
handl e.

There we go. Thank you.

THE WTNESS: | usually have no troubl e speaking,
Judge to it, but thank you. Al right?
111/
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BY M5. TAYLOR
Q | want to turn to Slide 9. There's been a | ot of

tal k about this Prine Consulting percentages.
A. |"msorry, which --
Q Slide 9, I"'msorry, on your Exhibit 387, your

Power Poi nt s.

A Yes.
Q So can you describe who -- what is Prine
Consul ting?

A. Ckay. Prinme Consulting is an i ndependent

2023

consulting firmheaded by Doug Adans, and he has contracts

with IDFA to do a nunber of things. |In this report -- in
this case, he provided information on all channel
tracking. And the percentages that you see here cane
directly fromPrinme Consulting.

And in ny own experience working with C rcana and
Ni el sen, you know, not only for dairy products, but other

products that | have, you know, been involved wth, that

64% does not surprise ne. For sone it mght be |ower; for

sone it mght be higher. So 64% you know, resonated with

me. It was -- | feel confortable with that.
| had no idea about the percentage of m |k vol une
t hat was untracked retail foodservice and school s.
Q And that all came from Prinme?
A Yes.
Q And do you know if that report is public and
avail able for us to take a | ook at?

A. | suppose it is.

TALTY COURT REPORTERS, INC.
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Q Ckay.
A But I don't knowif it's -- for sure, if it's
publicly available. It was nade available to ne.

Q Ckay. As far as you know, it's not part of this

heari ng record.

A " msorry.

Q As far as you know, it is not part of this hearing
record.

A No.

Q Ckay. So there's been a lot of talk about the 64
and the 76 percentages, and every tine | think -- we think
we're clear on it, we spend too nuch tine talking
oursel ves out it based on what we have heard. So | want
to make sure that this is correct.

Crcana constitutes 64% of total beverage mlk
vol unme sold in the United States.

A. O mlk volune. It says, yeah. 64%of mlKk
vol une.

Q And I'mtal king about fluid mlk volune. Beverage
mlk volunme. It doesn't account for the mlk vol une put
in cheese, the mlk volune put in --

A No.

Q -- just to nake sure we're clear on that.

A. Right. Sold at retail.

Q That's sold at retail. And let ne see ny other
nunber .

THE COURT: So -- so looking at page 9, this is

fluid mlk volune; is that right?
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THE WTNESS: It says 64%of m |k vol une.

THE COURT: Al right. Not necessarily fluid
mlk?

THE WTNESS: Presumably it's fluid mlKk.
BY M5, TAYLOR

Q So 64%-- I'mgoing to read the sentence so we're

all kind of clear and nmake the record cl ear.

The sentence says, "The syndi-" -- The report --
"The syndicated retail data that constitutes 64% of mlk
vol une. "
So that's 64%of the fluid mlk sold in retail --
At retail outlets.
-- is covered by the Crcana data?
Yes. But there's another 12% - -

|"mgetting there.

> O >» O >

Ch, sorry.

Q Ckay. So -- so then that | eaves another 36% And
according to Crcana: 12% of that is untracked retail;
15% foodservice; 8% schools; and 1% shri nk.

And so you added 64 to 12 to get 76% which you
woul d say, then, if your dat- -- you can extrapol ate that
your data should be simlar to that 12% so you kind of
feel |like your data -- that data actually covers 76% not
647

A. Maybe the best statenent to nake is that when it
cones to mlk volunme sold at retail outlets, 76 -- or 76%
of mlk volune is sold at retail outlets. [|'ll just say

it again. 76%of mlk volume is sold at retail outlets.
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But G rcana constitutes 64% of that 76%

So if you want to nmake the statenent, as | bol ded
here, and then my answer is wong, because if you take the
ratio of 64 to 76, Circana data, if you' re just talking
about mlk volunme sold at retail outlets, constitutes 84%
of that. I'monly tal king about just the m |k volune sold
at retail outlets.

Q Right. And I -- | just had to think about it.
Because yesterday when | was trying to conpute this, |
flipped the equation and got 48% and that is not the way

to look at it.

A. Right. | nmean, you were incorrect.
Q It wouldn't be the first tine.
A. Well, listen, I'"'mthere with you.

So just to be clear, what | have bolded it says,
"Circana data cover roughly 76% of the m |k volune sold at
retail outlets.”

Actually, it's 84% Because 76% the anmount of
mlk volunme sold at retail outlets is 76% but G rcana
constitutes 64% of that 76% So if you really want to
tal k about the coverage by Circana limted to m |k vol une

sold at retail outlets, that's where the 84% cones into

pl ay.
Q Ckay.
A | hope that clarifies the situation.
Q It does. Thank you very nuch.

Ckay. Let's see. And | know you nentioned that

untracked retail are retail outlets that don't report
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their data, one being HE-B, and | know sone --

A. That's one exanpl e.

Q That's an exanple. Asked you ot her questions of

specific retailers.

But | just want to the ask categori- -- if

at it as a category, does that nean it m ght not include

conveni ence stores as well? I'mtrying to see what el se

is in that nunber, as like, a category, not necessarily an

i ndi vi dual conpany.

A. Well, | don't know the specific breakdown of the
retail outlets in CGrcana. | have better know edge of

that in N elsen, but | don't know what the breakdown of

C rcana.

But in N elsen, the coverage -- and | woul d expect

it to be simlar, but I don't know for sure -- N elsen
covers dollar stores, drug stores, conveni ence stores,
super centers |like Walmart and Sami's -- Ni el sen now.

| don't -- you know, there -- it's sort of a Gallipol
there in the market for scanner data. So ny presunption
is, but without formal know edge, is there would be a

simlar -- in ternms of retail outlets, there would be a

simlar assessnent, but | don't know that for sure.

Q Ckay. | want to turn to Slide 12.

So as we were | ooking through these nunbers,
el asticities, seens like elasticities for sonme products

i ke water, sports drinks, protein beverages, they didn't

real ly change between any of the tine periods?

A. Absol utely. You are right.
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Q And ot hers di d.

A Yes.

Q Just wondering if you mght infer -- infer as to
why that m ght be.

A Well, | don't have an excellent reason why that
was the case, but consunmers seened to be unaffected
pr e- pandem ¢, pandem c, post-pandem c, when it cones to

bottled water, sports drinks, and protein beverages. As

to why that's the case, | don't know. There may al so not

have been much in the way of disruptions, but we have

captured disruptions indirectly with the use of the total

points distribution variable. So | don't know But it

a remarkable result that they are |argely unaffected,

t hose categories, when it cones to own-price elasticities.

Q | just wanted to kind of reference, I'"'mgoing to
turn to Exhibit 394, which is your March report to | DFA,

and | want to look at three little iii.

2023

S

A. What page are we on?

Q Three little iii's are --

A Oh, oh, oh, three little iii's.

Q That's what | call it.

A Yes.

Q And | can also then |look at -- sorry, I'mgoing to
get a |lot of docunents in front of you -- report
Exhi bit 386, page 7. | think this is mssing -- so, as

M. Rosenbaum al luded to, we like to triple check the
nunbers, right? To make sure --
A Yes.
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Q And we noticed that for sone of the pre-COVID
peri od nunbers, particularly under alternative beverages,
they are slightly different in what's on your Power Poi nt
presentation than what we see on the tables, for exanple,
in Exhibit 386.

So, I'lIl state for exanple, bottled water, in the
pre-COVID period in your chart, it's negative 1.48, but on
the Exhibit 386 it's negative 2.22. And |I'mjust trying
to figure out, is that because nmaybe one was done -- |'m
just trying to figure out why there's that discrepancy.

A When the -- when we asked for additional data from
Crcana, they not only provided the additional data from
May 22nd, 2022 to August 13, 2023, but for whatever reason
they al so provided data earlier to that. And what we
noti ced, because when | get information |like that | want
to make sure | take a good | ook at the descriptive
statistics, and there were sone changes, revisions. So
when -- when | posed a question to Circana, ny answer that
| -- the answer that | got was revisions were nade in the
cat egori es.

So whenever that occurs, operationally in the way
| like to proceed is use the nost recent data available to
me that presunmably has taken into account revisions. |If
asked why they're revisions, | have no clue.

But I am working with governnent data. For
exanpl e, governnent revises or updates their data all the
time, so this is not a surprise. And by the way, it's

just a fact of life for revisions to occur.
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Q We certainly do. And that explains the
di screpancy fromthe March '23 report, certainly, but then
there's also still alittle bit of differences between
your witten testinony and the PowerPoint slides, which I
woul d thi nk woul d be the sane.

A So let ne be clear. You -- there -- there are
differences into what | -- let nme see, between ny
Power Poi nt in Exhibit 387 and ny testinony in Exhibit 3867?

Q Yeah. So |'mon page 7 of 386, and it's the table
that lists own-price elasticities in a table formfor the
three different tine periods.

A. Ch. Onh, | see. Well, let ne see. Sorry. [ ' 'm
just shuffling papers around.

Q No. It's alot.

A. To be clear, I'm|ooking at page 7, Exhibit 386,
the table of own-price elasticities, and |I'm conparing
that to the pictorial summary that | provided on page 9 in
Exhi bit 387.

Q Page 12, Slide 12 on 387. That's ny slide.

A. Yes, yes, yes. (Kkay.

Q And the --

A So --

Q The m |k ones match --

A. Ckay.

Q -- but the alternative beverage ones, seens to be

sone di screpancies in the pre-COVID peri od.
A. Ah, ah. The nunmbers that are correct are those on

page 7 of Table 2. So, for exanple, the bottled water --
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and thank you for pointing this out -- the negative 1.48
in the pre-COVID period should be negative 2.22. And for
sport drinks it should have been, in the pre-COVID period,
negative 1.89, and for protein beverages, negative 2.11
again in the pre-COVID period. And | think all the others
were correct, except for refrigerated yogurt should have
been negative 2.58 in the pre-COVID peri od.

So the discrepancies between Table 7, the correct,
and what | have pictured related to those products and the
pre- COVI D peri od.

Q Ckay. Thank you very mnuch.

A. No, thank you. | -- you know, no matter how many
times you look at this -- but I'"'mglad we got that cleared
for the record.

Q Yes, | do understand sonetines the mnd just sees
things that aren't there. Ckay.

MR. ROSENBAUM  Your Honor, m ght we have a formal
correction so that m ght be --

M5. TAYLOR: Certainly.

THE COURT: | think that's a good idea. Al
right.

So, Dr. Capps, |'mlooking at Exhibit 386, page 7,
and no corrections are needed there?

THE W TNESS: Correct.

THE COURT: Al right. Now, |'mlooking at
Exhi bit 387, page 12, and | want you to talk ne through
what needs to be corrected in the alternative beverages,

and go slowy because we'll be making those changes ri ght
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on the record copy.

THE WTNESS: Yes, nma'am

Under bottled water in the pre-COVID period, on
page 12 of Exhibit 387 it says negative 1.48. Well, that
shoul d be negative 2.22.

THE COURT: Negative 2.22. And | strike in the
yel | ow col um, m nus 1. 48.

THE W TNESS: Everything el se under bottled water
is right except for the first nunber.

THE COURT: Al right.

THE WTNESS: And for sports drinks, the first
nunber was negative 1.87, it should be negative 1.89.

THE COURT: Al right. So in the yellow colum --
you know, actually, before | said yellow, | should have
actually said white. Anyway, the first colum. So I'm
striking mnus 1.87 and |'mnaking it say mnus 1. 89.

THE WTNESS: And two npre, Your Honor. Under
protei n beverages, that first nunber of negative 2.07
shoul d be negative 2. 11.

THE COURT: [I'mstriking mnus 2.07 and I'm
witing mnus 2.11.

THE WTNESS: And finally, for the refrigerated
yogurt, the first nunber was negative 2.50, that should be
negative 2.58.

THE COURT: Al right. I'mstriking mnus 2.50,
and | amwiting mnus 2.58.

THE WTNESS: Correct.

MS. TAYLOR And if | could add, that exact sane
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table is on page 8 in the witten testinony of 386. So
|"mnot sure we need to go through it again, but we would
ask that the sanme exact changes be made on that tabl e,
that way they correspond.

THE W TNESS: Yes, in making of the Power Point
presentation, | copied and pasted the table in Exhibit 386
to create the table on page -- or the pictorial sunmary on
page 12. Thank you agai n.

M5. TAYLOR. No problem

THE COURT: | think we do need to do it. So
turning to Exhibit 386 and | ooki ng at the changes we | ust
made on page 387, page 12, please nmake those sane four
changes on Exhibit 286 (sic), page 8.

THE WTNESS: That is correct.

MR, ROSENBAUM  Your Honor, did you say 3867

M5. TAYLOR  Yes. 386.

M5. ROSENBAUM | thought | heard 286.

THE COURT: | said 3.

MR. HILL: You said 286, but it's 386.

THE COURT: Thank you, M. Rosenbaum

THE WTNESS: Well, I'mthe one that caused al
the trouble with the typo, so --

THE COURT: | neant these changes are now bei ng
made on Exhibit 386, page 8. And fortunately, AMS knew
that's what | neant. So that's where they were, but now
the record is better.

Al right. W're caught up. Thank you,

Ms. Tayl or.
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M5. TAYLOR: Thank you, Your Honor.

BY MS. TAYLOR
Q So as we |look at the elasticities for fluid mlk,

the results on your page, on this page, they show sone
significant changes during the three tinme periods. And
USDA is setting Cass | policy for Federal Orders, and so
that policy usually extends over a |onger period of tine.

So how woul d you think we should interpret these
| ar ge changes over shorter -- these short periods of tinme?

A. Well, as | testified, especially with the second

period, the COVID period, there was a structural change.
Goi ng forward, nmy recommendati on would be, that's what
happened in the pandem c period, but that's not the
situation in noving past COVID. So if | had to put ny
laurels on a set of nunbers as to what are the appropriate
own-price elasticities today, that would -- | would use
t he novi ng-past-COVID period. And in nmaking conparisons
with Dr. Kaiser, also in ny testinony in Exhibit 386,
that's what | -- that's the period that | used, the
novi ng- past - COVI D peri od.

So things have settled down. | nean, we were
wal ki ng al ong fine pre-pandem c, we had the pandem c, and

now novi ng past pandem c.

Q | want to turn to page 14.

A o ?

Q O your slides, thank you

A. Ch, okay.

Q 387. | believe -- yes, 387. Exhibit 387. So
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here you are kind of discussing, and through these ngjor
t akeaway pages, the denmand on elasticities that you found
for both the aggregated m |k category and the

di saggregated categories that you | ooked at. And is it
typical for an aggregated category like traditional white
mlk to be nore or |ess elastic conpared to the

di saggregat ed products, both the ones that you | ooked at,

but also as cited here in Slide 14 for the breakdown and

products of -- by fat content, skim reduced fat, and
whole m | k?
A. | mean, let ne see if -- | think | understand your

guestion, but let's agree on that before |I comment. Ckay?

Q Sur e.

A. So if we're supposing that traditional white mlk,
nmy category, is the sumof skimmlk, reduced fat mlk,
and whole m |k, and you see by the work of CGhazaryan,
Bonnano, and Carl son that was di scussed earlier, what
those own-price elasticities were.

So, finally, your question is what would | expect
the own-price elasticity for an aggregate category be

conpared to the disaggregate category?

Q Yes.

A. Did | get that right?

Q You di d.

A And ny answer, in nost cases, | would expect the

own-price elasticity for the aggregate category to be
| ower .

Q So people will switch anongst what m |k they
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purchase, type of mlk, but not necessarily nove to an
alternative that's not m | k.

A. They could. But, you know, in ternms of the
own-price elasticity, | expect it to be |lower, but | --
you can't determne a priori if it's going to be nuch
| ower, but | would expect it to be |ower.

Q Ckay.

A. And in the pre-COVID period, if you go back to
Slide 12, if you look at the own-price elasticity for
traditional white mlk pre-COVID -- and the reason |I'm
choosing pre-COVID, is that's the work of Ghazaryan,
Bonnano, and Carlson -- ny traditional white mlKk
own-price elasticity is negative .77, indeed |ower.

Q Uh- huh.

A. So that -- that isn't a surprise to ne.
Q Ckay.
A. But much hi gher than conventional w sdom too,

when it cones to own-price elasticities for traditiona
white m K.
Q Uh- huh. So your anal ysis shows that demands for

di sag- -- when you | ook at disaggregated m |k products,

2023

as

you have done, they are sensitive to changes in price, but

Federal Orders, we set fluid mlk prices uniformy across

the entire category without any differentiati on between
heal t h- enhanced or | actose-free, for exanple.
So | nean, the question cones up is, does this

di saggregated data that you have | ooked at in your study

that no one el se has done before, is that influencing the
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final results of that total mlk category?

A. Excel | ent question. And also the primary reason
why | noved from an 11-di saggregate-conmodity systemto a
seven. In other words, | collapsed the five fluid mlk
categories that you just nentioned into a total mlk
category. And with that system| had total mlk as an
aggregate and the ot her beverages or other products were
the alternative beverages and refrigerated yogurt.

The other reason | did that analysis is that nost
studies didn't do a disaggregate analysis of fluid mlk,
and if you wanted to conpare, you know, ny results with
respect tothe literature, to be fair at |east, we would
have to tal k about the aggregate category of fluid mlKk.
So there were two reasons why | did that.

Now, even though | did that, in the
nmovi ng- past- COVI D period, the own-price elasticity for
total mlk was negative 1.26, elastic.

Q So if I interpret what you just told ne, | think
you did this analysis so you could | ook at that
di saggregated set of products and the elasticities that
t hey have, but that doesn't nmean that when you ran the
nodel and | ooked at it altogether, that that inpacted that
total m |k nunber?

A. | wanted to find out what the total inpact woul d,
where the inpact would be on total mlKk.

Q Ri ght.

A. And you can't, you know, take a weighted average,

if you had, for exanple, the own-price elasticities for
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t he di saggregate products, and we just tal ked about budget
shares, you know, sone people would say, well, I'Il just
use the average budget shares to conme up with a wei ghted
average of what the elasticity would be for total mlKk.
That's inappropriate. So you need to rerun the system
col lapsing the five categories into the total mlk
category, and that's how we got the nunbers for total
mlk, ow-price elasticities for total mlK.

Q Ckay. Thank you. Let's turn to Slide 20.

A Exhi bit 38772

Q Yes. | take that back. | didn't wite this down,
but | definitely have sone questions.

Can you turn to Slide 18?

A Yes.

Q Ckay. So you ran through these nunbers yesterday,
but it was quick. You went through this slide. And I
woul d i ke you, if you could, to run through this again so
we understand kind of how you conputed what you conput ed.

And | know you used sonme assunptions that
Dr. Kaiser put in earlier and then applied those to the
el asticities that you found, if I'"mcorrect, to determ ne
the change in quantity that we would see in these various
m |k products; is that correct?

A That is correct.

Q Ckay. So if you could just run through for ne,
with that understanding, to nake sure we kind of
understand the math of how you got there.

A. See, this is where as an academ cian | would | ove

TALTY COURT REPORTERS, INC. 9186
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Decenber 01
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

to stand up and show you on the board, but | wll -- |
will try to walk you through this. Ckay?

Q Appreciate it.

A So the starting point on this was information
provided fromDr. Kaiser's testinony where National MIk
Producers recommended i ncreasing the Class | price by
8.6% That's a percentage change in the farmprice.
Okay? But we need to nove fromthe farmprice to the
retail price and get a correspondi ng percentage change in
retail price.

Wth me so far?

Q Yes.

A Now, how do we do that? Well, that's where this
concept of elasticity of price transm ssion cones into
play. And what that relates to is the percentage change
inthe retail price due to a 1% change in the farmprice.
But the percentage change in the farmprice was 8. 6%
Therefore, if you multiply 8.6 by .55 -- and all of this
is fromDr. Kaiser, | agree with himthat that C ass
price results in a -- | think he called it 4.7 -- 4.72%
increase in the retail price for mlk products. But y'al
do the math, 8.6 tines .55, verified. Ckay?

Q Uh- huh

A. The next part is alittle nore tricky to get to
the answer. \What we have for the disaggregate fluid mlKk
products, we need their percentage changes, but all we
have been able to calculate so far is the percentage

change in the retail price of fluid mlk aggregate
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triggered by the Class | price increase.

Q Uh- huh

A. So how do you get, then -- the question is, how do
you get the percentage change, for exanple, in the price
of traditional white mlk before | can inplenment ny
own-price elasticity?

So as | indicated -- | got so many papers here --
but as | indicated in ny testinony in Exhibit 386, I
regressed the retail price of total mlk as -- or the
retail price of each of these five segnents as a function
of the retail price of fluid mlk in aggregate, and get
t hat percentage change. And those nunbers are |isted.

For exanple, for traditional white mlk it's .94, if you
got that percentage change.

So if you multiply .94 tinmes 4.73, then you get
t he acconpanyi ng percentage change in order to inplenent
nmy elasticities for the traditional white mlk.

And just to be specific, those percentages are at
page 12 at the bottom of Exhibit 386, or near the bottom
So the percentage changes, for exanple, in the price of
traditional white mlk due to a percentage change in the
price of aggregate fluid mlk .94, .95. For traditional
flavored mlk, 87, |lactose-free mlk, yada, yada, yada.

Q Ckay.

A Then the -- now -- now that we have, at the bottom
what that 8.6%change in Class | price translates into in
terns of a percentage change of the retail price of each

of these products, then I can use ny own-price elasticity
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and multiply the own-price elasticity by, for traditional
white mlk, for exanple, by 4.49, 4.41 for traditional
flavored, and therefore, back to Exhibit 387, that's how
conputed the decreases in the quantity purchased of each
of the five disaggregate fluid mlk products.

Q Ckay. That's super hel pful

A. Yeah. |'m-- yeah. There's a lot of --

Q You went through it really fast yesterday, and
just wote "go over it again" on this page.

A Ckay. That's why | say, | feel nore confortable
on the board.

Q Sur e.

So I'mgoing to say an exanple in one sentence,
just to nmake sure we're sunmarizing it correctly.

A Ckay.

Q Usi ng sone of Dr. Kaiser's assunptions, if there's
an 8.6% increase in the Class | price, 4.72% of that --
that results in a 4.72 increase at the retail price?

A For total mlKk.

Q For total mlk.

Then using sone regression analysis, you figured
out what that meant on an individual broken out --

A Per cent age.

Q -- category. You multiplied those tines your
el asticities. So, for exanple, for traditional white
mlk, an 8.6 increase in the Class | price would | ead,
under your assunptions, to a decrease of 6.28%in the

gquantity of purchased mlk -- of traditional white mlk?
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A Correct.

Q Ckay.

A. Absol ut el y.

Q Al right. Now, | think I would Iike to turn to
Slide 20.

A 217

Q 20.

A. Ch, back to the PowerPoint, right?

Q Yeah. So as | read through this slide, and
think Dr. Kaiser canme to the sane concl usi on but maybe
different -- a different -- a different nunber, or a
different degree, is that an increase in Class | prices
will lead to an increase in gross revenue to dairy
farnmers.

A. Correct. Both Dr. Kaiser and | agree on the
i ncrease. W disagree on the magni tude of the increase.

Q Ckay. On Slide 21, this is where you are just
kind of talking about simlar analysis, and you -- on sone
exanpl es of one done | ooking at plant-based neat products.
And you say that what they found is congruent to what you
found. And | just want to nake sure |I'mclear on what you
mean by they are "congruent." And | wote down sone
notes, but if you'd just like to make sure | wote ny
notes correctly.

A Congruent was the best word | could come up wth.
And here's why. First of all, ask yourself, well, how
many studi es have actually | ooked at own-price

el asticities between pre-pandem ¢ and pandem c? M ght
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surprise you that this is the only one that | was able to
find. Hopefully if mne gets published, then there wll
be another one. The problemthere is -- and they were
usi ng weekly data, too. Ckay?

But the problemthere is their products weren't
dairy products, it was all neat products. |In fact, one of
the authors of that now is ny post-doc working for ne.

So anyway, but they were after |ooking at, what is
the own-price elasticities pre-COVID and COVID. The
bottomline is, without going through a litany of
di scussion here, COVID affected the own-price elasticity
simlar to what | got, and in many cases pre-COVID, the
own-price elasticity was elastic. For sonme of the
products in the COVID period it remained el astic, but
maybe turned inelastic. | don't have full recall, but
obviously | could. So that's what | nean by congruent.

| f congruent bothers you, simlar. But | was
bot hered by sim | ar because they are not simlar. They
are -- as | say, the best word I could conme up with woul d
be congruent.

Q Sur e.

And | think | wote down sonething el se you said
yesterday: Was it found -- you -- it was congruent in
that the own-price elasticities between the products was
not consistent?

A Was not what ?
Q Was not consi stent.
A Yes. And --
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Q s that al so correct?

A -- not uniform

Q Not uni f or nf?

A. Uniform And that's what | found. So what | was
trying to -- you know, the purpose for doing that --
because the study that | have conducted is unique, right?
Wel |, how does it conpare, if you can find any other
studies, with what others have done? And | nentioned
the -- you know, the CGhazaryan, Bonnano, and Carl son, and
Son and Lusk, although we had different products. And
here in this study, neat products, but at |east they
exam ned pre-pandem c, pandem c.

So ny confort |evel was good to begin with, even
wi t hout these studies, but my confort |evel rises when we
see results that, okay, are corroborated by others.

Q Ckay. If you could turn to Slide 24 on 386. This
was touched on a little bit, but I just wanted to cone
back to it. And this is where you are tal king about, as
you said before, the IRl data is just retail data, so it
doesn't include data on schools, prisons, hone healthcare,
pl aces |li ke that, which, in your opinion, wuld have nore
el astic -- inelastic demand, excuse nme; is that correct?

A. Yes. Not -- | wouldn't expect nmuch sens- -- nuch
sensitivity to changes in prices to these non-retail
outlets. Mybe that's the best way to sumari ze the
st at ement .

Q And do you know if there's any studies that have

| ooked at that, or is that just kind of an assunption that
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everybody | ooks at?

A. That's a good question. | tried to find sone. |
wasn't able to do that.

Q Okay. And you have nentioned that the AMS data
i ncorporates all of those categories, not just retail.

But again, our Class | prices inpact all of those
categories. So the question conmes to mnd is, why would
it be appropriate for USDA to set a policy using

el asticities that only deal wth a segnent of all Cass |
mlk sales? It doesn't, in this case, |ook at, you know,
a quarter of Cass | mlk sales.

A. Because in ny opinion it -- it blurs the actual
sensitivity to changes in price because the AMS data, as |
testified earlier, doesn't include alternative dairy
products. And we know they are inportant, particularly
the plant-based mlk alternatives. The data are nonthly,
but if you really want to tal k about elasticity and i npact
on consuners, which makes up the majority of -- of the
mlk volunme, a better picture there is given by weekly
data, as | maintain.

So to capture better the inner relationships that
exi st by including other categories, or perhaps even
breaki ng down the fluid m |k categories, although | also
had a denmand system for total mlk category, | just think
the IRl is a better way to go. You have 76% coverage, and
the other 24%-- although |I don't know what the own-price
elasticity, it's likely to be nmuch smaller than what |

had. And even if | had that, you can't take sone sort of
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wei ght ed average to get, you know, what the total
own-price elasticity would be.

Q Ckay. But in your opinion, it was nore inportant
to the make sure other alternatives were | ooked at, as
t hey have not previously been done?

A Yes. O her studies nention that. That's why I
i ncl uded those. But in ny analysis, | did nore than
included it. |If you look at the coefficients in the
demand nodel associated with each of those prices, across
the board they're statistically different from zero.
Meani ng, you really need to consider these alternative
products. And at a mninmum you know, | would add a

m ni nrum bottled water and pl ant-based alternatives for

sure.
Q Ckay.
A. But it also is the case that juices, sport drinks,

protei n beverages, and refrigerated yogurt, those prices
were inmportant in the decision affecting the anount
pur chased of each of the respective fluid ml|k categori es.

Q Ckay. |I'mal nost done, | promse, and | do
appreci ate your patience.

A "' mgood. |'m good.

Q | just had a couple questions on your witten
statenment in addition to what we have di scussed on 38- --
Exhibit 386, if | can turn to Table 1 on page 6.

A What exhibit are we?

Q 386, that's your witten testinony.

A. Ckay. Ckay. At page 67?
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Q Yes.
A. Ckay.

Q And as we were | ooking at this, you explai ned how

you got budget share and quantities, and we can figure out

how you added up to get total mlKk.

We're curious about how did the data or you deal

with the different container sizes of Cass | sales.

does that account for that?

A. Well, that's an excellent question in dealing with

scanner data, because dollars are easy. And you got to
remenber -- oh, just -- let's just pick one category so |

can be clear, okay? Let's say traditional white mlKk.

Al right?

Traditional white mlk, as you know, can be sold

in pints, quarts, half gallons, gallons. So when it cones

to volume, there has to be a standardi zati on done either

by the purveyor of the data, in this case Circana,

analyst. Well, fortunately, that was done by C rcana.

And so the standardization is all gall ons.

And then we add up, you know, within a week,
the UPCs -- or what G rcana actually does -- all the UPCs

associated wth traditional white mlk, perforned to the

standardi zation that | just described, you get the

gallons. The dollars are easy, you just add them up.

There's the doll ars.

And so the ratio then, of dollar sales, which

aren't reported here, but | just have price and quantity,

to -- to quantity, gives you the average price.
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Q So quantities in gallons, and that's -- but for
the price part, | nmean, these snaller container sizes cost
nore. You can't just say -- or maybe you did, you know,
did you just say, okay, well, | add up four quarts, | get

a gallon, so | take the price of the quarts tines four,
and that was the price of -- equivalent price of that
gal l on, which would be higher than if | just bought a
gallon off the shelf?

A. No. The price is calculated as an after fact. 1In
ot her words, as | described, you get the total dollars in
a week for a category, you get the total volune, and so
that ratio gives you an average price, or nore technically
correct, a weighted average price. So you don't actually
worry about the calculation of the individual prices until
the end, when after you have had the aggregation of
gquantity -- or volune and the aggregation of dollar sales.

So the price actually reflects that.

Q Ckay.

A. It's a weighted average price.

Q It is.

A | feel very confortable with that. | have used

that for 40 years.
Q Ckay. | think that's it from AVS
M5. TAYLOR: | do appreciate your tine. Thank
you.
THE WTNESS: Thank you.
THE COURT: Dr. Cryan, you are wearing on nme here.
DR. CRYAN: | have one short question, please.
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THE COURT: Well, try not to make Dr. Capps say
sonet hing just because you want it said.

DR CRYAN. | won't.

THE COURT: Thank you.

DR. CRYAN. It is specifically a question about
the data that's been di scussed.

RECROSS- EXAM NATI ON

BY DR CRYAN:

Q You tal ked about the -- as | understand, the
retail sales include the traditional grocers, big box
stores, club stores, convenience stores, all sorts of
retail: is that correct?

A | testified | know what N el sen includes, but I
was not aware specifically of what Crcana includes. And
given that there's a duopoly in scanner data, in the
scanner data market, | presuned that C rcana woul d capture
the sanme types of retail outlets.

Q So how do you -- how do you know that the 64%is
representative of the other 12%

A Well, | don't have, and neither does Circana, have
the data for the 12% so there's no way to nmake that
conpari son. However, the coverage of the retailers or
other retail outlets that are included, they -- they do a
mar ket study to suggest that what we have is
representative of the industry.

Q Ckay. |Is that avail abl e?

A. You have to go to Grcana and Nielsen. | -- you
know, | have -- | have had nore di scussions with N el sen
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about that issue because as an analyst | need to be

confortable with its representativeness, and | am And,

again, | suppose that because these are conpeting
entities, whatever one firmis doing, likely the other
firmis doing it as well. So I -- 1 feel -- ny confort

| evel is good, even though | don't have the full details
with the G rcana data.
Q So you don't have anything we can put on the
record to verify that?
A. You woul d have to go to Ci rcana.
Q Ckay.
DR. CRYAN. Thank you.
THE COURT: Thank you, Dr. Cryan. You did well.
Al'l right. My | conclude that this is the |ast
we W ll need Dr. Capps for testinony? W still have
exhibits to deal with, but can he be excused as a w tness?
| s there anyone who woul d object to that?
| see no objection.
M . Rosenbaum were you about to tal k about
exhi bits or nore questions for Dr. Capps?
MR. ROSENBAUM  Exhi bits, Your Honor.
THE COURT: Al right. W'Ill take a break, and
then we'll conme back and do exhibits.
Dr. Capps, thank you.
THE W TNESS: Thank you
THE COURT: W go off record at 11:10. Please be
back ready to go at 11:25.

(Wher eupon, a break was taken.)
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THE COURT: Let's go back on record.

W' re back on record at 11:25.

Now, we have a nunber of exhibits.

M . Rosenbaum would you cone forward first,
pl ease?

MR. ROSENBAUM  Your Honor, | would nove into
evi dence Hearing Exhibits 386, 387, 388, 389, and 390.

THE COURT: |Is there any objection of the
adm ssion into evidence of Exhibit 3867

There is none. Exhibit 386 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 386 was received

i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 387?

There is none. Exhibit 387 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 387 was received

i nto evidence.)

THE COURT: Is there any objection to the
adm ssion into evidence of Exhibit 388?

There is none. Exhibit 388 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 388 was received

i nto evidence.)

THE COURT: Is there any objection to the
adm ssion into evidence of Exhibit 389?

There is none. Exhibit 389 is admtted into
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evi dence.

(Thereafter, Exhibit Nunber 389 was received

i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 3907?

There is none. Exhibit 390 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 390 was received

into evidence.)

THE COURT: Now, Ms. Hancock, wth regard to
Exhibit 391, is there any objection to the adm ssion
evi dence of Exhibit 3917

There is none. Exhibit 391 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 391 was received

i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 392?

There is none. Exhibit 392 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 392 was received

i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 393?

There is none. Exhibit 393 is admtted into
evi dence.

(Thereafter, Exhibit Nunmber 393 was received

i nto evidence.)
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THE COURT: Is there any objection to the
adm ssion into evidence of Exhibit 394?

There is none. Exhibit 394 is admtted into
evi dence.

(Thereafter, Exhibit Nunmber 394 was received

i nto evidence.)

2023

MS. HANCOCK: Your Honor, our next witness is Mke

Herting. |'mnot sure of the next exhibit nunber.

THE COURT: The next exhibit nunber is 395. And |

al ready have M. Herting's testinony. |In fact, | have had

it all week | think.
(Thereafter, Exhibit Nunber 395 was nmarked

for identification.)

M5. HANCOCK: I'mstill very overly optimstic how

fast we're going to nmake it to the wtnesses, apparently.

THE COURT: Well, you're kind to yield sone of

your tinme to others who needed to go, and | know t hat

makes it harder for you, and | appreciate it. Al right.

Wul d you state and spell your nane?
THE WTNESS: M ke Herting, MI-K-E
HERT-I-NG

THE COURT: Have you previously testified in this

pr oceedi ng?

THE WTNESS: | have not.

THE COURT: 1'd like to swear you in.
1
/1
/1
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M KE HERTI NG,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Now, take a mnute to nmake yourself
confortable so that you can see the person who will be
guesti oni ng you and see your papers.

Very good. You may proceed.

M5. HANCOCK: Thank you, Your Honor.

DI RECT EXAM NATI ON
BY MS. HANCOCK:

Q Good norning, M. Herting.

Can you provi de your business address, please.

A. Yes. It's 1405 North 98th Street, Kansas City,
Kansas, 66111.

Q And did you prepare Exhibit 395 in support of your
testi nony today?

A. Yes, | did.

Q Thank you. Wbuld you pl ease provide us with your
witten statenent, and then just be m ndful of your
readi ng speed for our court reporter.

A I will.

My nane is Mke Herting. | amthe director of
operations and accounting for the Sout heast Area of Dairy
Farnmers of America, or DFA. | have worked for DFA over
31 years in a variety of positions within accounting,
mar keting, logistics, and information technol ogy,
anal ytics. M work experiences during this tinme have

allowed nme to work within nmultiple phases of the nmarketing
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of mlk, including the analytics, planning, and execution
of efficient mlk novenents.

DFA is a national dairy cooperative that includes
menber shi p and operations across the continental United
States. Currently, DFA has 835 farners owners withinits
Sout heast area, producing approximately 5.7 billion pounds
annually, with the magjority pooled on Federal Orders 5, 6,
and 7. The average farmsize is around 258 cows per farm
Nearly all of our farnmer-owner mlk is picked up and
delivered across the region by third-party contract
haul ers.

Addi tionally, DFA owns and operates nine
manufacturing facilities within the Southeast area that
receive raw mlk to make a variety of products, including,
but not limted to, fluid mlk, ESL m |k products, retort
products, cream and condensed skim The facilities
operate as pool distributing plants, a pool supply plant,
and an unregul ated plant within Federal Orders 5, 6,
and 7.

Additionally, there are two other plants that
operate within the Southeast that do not receive raw mlk,
but receive mlk conponents to nake coffee beverages, ice
cream and specialty concentrates.

| appear today on behalf of Dairy Farnmers of
America and National MIk Producers Federation, in the
future NMPF, in support of Proposal 19 to update the
Class | price surface. This action is a nuch needed step

to help dairy farners recover a small portion of the
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addi ti onal costs they have been burdened with since the
price surface was | ast updated.

Declining m |k production in the Southeast,
conbined with the closing of processing plants, forces
mlk to nove further to markets at greater transportation
expense. The farners that continue to supply these
mar kets through their mlk marketi ng cooperatives bear the
maj ority of these costs. This causes additional econonc
pressures to famly farns within the region. Along with
t hese headw nds, the growi ng popul ation of the Sout heast
conpounds the situation by increasing demand for fluid
dairy products in an already deficit supply region.

In the Southeastern U.S., the nmgjority of raw m |k
is sold to Cass | processing plants which package fluid
mlk for the consum ng public throughout the area. Wile
t he growi ng popul ati on of the Sout heast pronotes healthy
consuner denmand, this sane region currently operates as
the nost significant mlk deficit region of the country.

Due to the inbal ance between the | ocal supply and
demand, the marketing dynam cs require that inporting mlk
fromoutside the marketing areas to suppl enent the | ocal
suppl y.

For exanple, in the Southern M ssouri and Arkansas
geography of the Sout heast area, DFA Sout heast area
currently supplies all of the fluid mlk needs for six
manuf acturing plants, four of these are bottling plants
and the other two nmake specialty products. Supplying

these plants with their year-round m |k needs requires
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contracting for the purchase of the ml|k and paying the
transportation cost for great volunmes of outside mlKk.
This mlk is always offered for sale on a fixed vol une
basis, regardl ess of the supply needs of these plants
whi ch ebbs and flows significantly during a year's tine.
In order to incentivize this distant outside mlk to nove
to the plants in Southern M ssouri and Arkansas, there's a
need to pay large transportation costs to draw the mlk
into these plants.

Wil e we do have Federal Order transportation
credit, or t-credit progranms, in Federal Orders 5 and 7,
they only partially conpensate for a snmall portion of the
costs of hauling this out-of-area distant mlk in. First,
t hese prograns are set up only for local distributing
pl ants and do not apply for mlk delivered to other
manuf acturing plants. Second, these progranms only cover a
smal | segnent of the transportation costs in these orders.
In fact, the Federal Order 7 program fund usually does not
have enough funding to fully pay requests for nost of the
year.

Over the decade that | have been involved directly
w th Southeast Dairy M|k Marketing | have seen the mlk
vol unes in Southern M ssouri and Arkansas di sappear
rapidly. Map 1 bel ow shows that over the period from 2012
to 2022, Arkansas m |k production dropped by 66% and
M ssouri overall dropped by 33% G ven the decline of
this nearby mlk supply, the demands of the m |k

manuf acturing plants |ocated in Southern M ssouri and
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Arkansas nust be net increasingly by mlk volunes from
greater distances and facing ever-increasing haul
invoices. The remaining dairy farners in region feel the
brunt of the increasing costs to service this Cass |

mar ket .

The growi ng needs for mlk to be brought into
these areas is being nmet by purchasing mlk supplies
comng nostly fromthe west. This mlk cones daily from
Western Kansas and Western Texas dairy farnms. Typically,
| oads of mlk being delivered fromthese [ocations into
Sout hern M ssouri and Arkansas nust travel over 500 to
650 mles. Wth the inplenentation of the NMPF proposed
Class | price surface, the additional dollars can be used
to cover a small fraction of the ever-increasing
production and transportati on costs experienced by today's
dairy farns.

In closing, | urge the USDA to recogni ze the
burden currently being placed on the local dairy farm
famlies and to i npl ement the NVMPF proposal to adjust the
Class | price surface. Adoption will support many Snal |
Busi ness owners that produce the farmfresh mlk vital to
t hese marketing areas.

Thank you for your time and letting ne testify
t oday.

THE COURT: | think you read at the perfect pace,
and you are the first wtness to have figured out howto
do that.

THE WTNESS: Thank you very nuch, Your Honor
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THE COURT: Thank you.
M5. HANCOCK: Wth that, Your Honor, we would nmake
hi m avai | abl e for cross-exam nati on.
THE COURT: | should have nentioned Exhibit 395 is
t he same as NWPF-50.
Who woul d li ke to ask questions first?
MR. ENGLI SH: Good norni ng, Your Honor.
CRCSS- EXAM NATI ON
BY MR ENGLI SH:
Q Good norning, M. Herting. M nane is Chip
English with the M1k Innovation G oup.
I n readi ng your testinony, it's not clear to ne,
al t hough maybe it is, did you serve on a red pencil
club -- red pencil crew?
A. | don't know of any red pencil groups. W had
colored pencils, and | did not.

Q Ckay. Al right. GCkay. So you weren't one with

a colored pencil, correct?
A Correct.
Q So you had no role in the actual devel opnent of

any of the differentials that we're tal king about today?

A Correct.

Q And if | asked you about the infanous
spreadsheets, 300 and 301, you've probably never seen them
unl ess maybe at this hearing room correct? The big
spr eadsheet s.

A |"ve only seen --

THE COURT: Let nme show hi mwhat we're talking
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about, the ones that require the yardstick to read.
BY MR ENGLI SH:
Q You have not really seen those before this

heari ng, correct?

A | have only seen them here, but | can speak to --

Q Al right.

A. -- the support for the nunbers that are devel oped
in those.

Q But you also then, therefore, had no role in

deci di ng what city was an anchor city, correct? So-called
anchor cities?

A | did not.

Q And as | read your testinony, while you tal k about
Orders 5, 6, and 7, it would appear that your know edge is
nostly about Arkansas and M ssouri; is that correct?

A No, nmy know edge is pretty nmuch the whole
Sout heast area. | was just asked to focus on Sout hern
M ssouri and Arkansas.

Q So when you say that DFA owns and operates nine
manuf acturing facilities, where are each of those nine
pl ants for DFA?

A You would like nme to list thenf

Q Yes, pl ease.

A. Ckay. There are two in Florida at Ol ando and
Orange City; one in South Carolina, Spartanburg; two in
North Carolina, Wnston-Salemand H gh Point; one in
Tennessee at Nashville; then | was counting two in

M ssouri, one in Cabool, Mssouri, and one at Joplin,
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M ssouri .
THE COURT: What is the first place you nentioned
in Mssouri?
THE WTNESS: First place? Cabool, spelled
G A-B-OOL.
BY MR ENG.I SH:

Q And which one is a pool supply plant?

A Cabool .

Q | thought so.

And which one is an unregul ated plant? You
nmenti oned an unregul ated plant within the orders.

A. | must have been counting Jasper -- Joplin.

Q Ckay. That's also M ssouri, correct?

A Correct.

Q Just because the term | don't believe, in the
ni ne weeks we have been here has conme up, I'"mgoing to
ask, what is a retort product?

A | am not exactly sure.

Q Ckay. Are the nine dairy manufacturing facilities
within the Sout heast area supplied 100% by DFA nenber
mlk?

A No.

Q Are all the fluid processing plants 100% suppli ed
by DFA nmenmber m | k? The fluid plants as supposed to the
Cabool supply plant.

A No.

Q What percentage of mlk received at the fluid

pl ants owned by DFA woul d be nenber m | k?
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A. | didn't prepare those percentages.

Q When you used the term"outside mlIk" referring to
supply plants, do you nean mlk from outside the marketing
area?

A Correct.

Q Sort of like the mlk com ng from Wst Texas and
West Kansas, correct?

A Correct.

Q s that m |k needed year-round or just certain
times of the year?

A Year - r ound.

Q Does DFA al so supply nenber mlk to plants that

are not owned by DFA?

A Yes.

Q In the Sout heast?

A Yes.

Q Does DFA charge on such mlk, a fuel surcharge for
the delivery of that m|k?

A. The invoicing that we have to all of our plants
are related to our -- an agency pricing that we have, and

it does include a fuel surcharge.

Q It does or does not?

A Does.

Q And when you say "an agency," you are referring to
a group of cooperatives acting together, correct?

A Correct.

Q So congratul ati ons or conm serations, you are the

first wwtness on the stand after USDA finalized the
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Sout heast transportati on deci sion.
Are you aware that it's been finalized?

A. | am awar e.

MR, ENGLISH And it's ny understandi ng that neans

ex parte rules no | onger apply, correct?

M5. TAYLOR |I'mnot on the stand, but, yeah.
MR, ENGLISH: Ckay. Well, | just want to nmake

sure before | ask the question, because you are not on the

stand, but my understanding is, ex parte rules no |onger

apply.
BY MR ENGLI SH:

Q And | don't have a ton of questions for you on it,
but -- so | don't know whet her USDA has asked this or not,
but to what extent -- well, first of all, that deci sion

applied -- provides for, you know, updating the old

transportation credits within the marketing area, correct?

A Correct.

Q But it also provides --

A " msorry --

Q Yes.

A | believe you -- did you say within the marketing
area?

Q Yes.

A. So it was updating the old program --

Q Ri ght.

A -- for mlk that cones in from outside

Q Thank you.

(Court Reporter clarification.)
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BY MR ENG.I SH:

Q Thank you very much for the correction. The
original systemin place still today is -- provides for
transportation credits for bringing mlk fromoutside the
area, correct?

A Correct.

Q And the updating is to update the hauling rate and
sone of the distance points, correct, for how far you can
conme and what are eligible |ocations?

A They changed the formula fromexcluding 85 mles
to making it 85% and then they updated the m | eage rate
factor -- factors.

Q And then, as you were correcting ne, there's a new
el ement within the programthat woul d provi de sone
transportation credits for noving mlk within the
mar keting area, correct?

A Correct.

Q Has National M|k taken consideration in proposing
NVPF- 19, either the existing or the new y-adopted, not yet
i npl emented, transportation credits programw thin USDA in
t he Sout heast ?

A | -- | believe that based upon the way that the
forrmul as are made for both of those progranms, it's
self-correcting. So within the fornula, when mlk noves
froma |ower location to a higher location, it's
subtracted out of the paynent cal cul ati on.

Q So -- thank you

A So --
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Q |'"'msorry, go ahead.
A. | was going to say, so -- but you don't know. If
a county's location is increased by an anount, that anount
is then subtracted out, so the higher the | ocations are,
the nore subtraction there woul d be.
Q Al right. Thank you for that.
And | apol ogi ze for ny inprecise question. |
think what | neant was, to what extent when you are
t hi nki ng about what |evel there should be for O ass |
differentials in the Southeast, should USDA consider the
exi stence of this unique geographical program | eaving
asi de whatever is done in Mnnesota for transportation
credits, in ternms of setting the Class | differentials in
t he Sout heast.
Have you t hought about that?
A. |"'msorry, would you ask that again?
Q To what extent, if you know, did DFA or Nationa
M Ik take into consideration for establishing Cass |
differentials in the Sout heast, the existence of the
exi sting system and the adoption of the new program not
yet inplenented?
THE COURT: \What was the tail end of what you just

sai d?

MR, ENGLI SH: Not yet inplenmented. The decision
is out, Your Honor, but it has not been voted on. It has
not been, you know -- but the decision, the final decision

of the Secretary, has been nade, and so I'mreferring to

that. And when | say "not yet inplenmented,” it's because
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it was published yesterday.

THE WTNESS: |'m not personally aware of the

consi deration taken into account by

Nat i onal

MIk due to

the i npact of these two prograns. Because from ny

understanding, that wwth this formula that | nentioned,
the inpact is taken out.
BY MR ENGLI SH:
Q Al right. 1"l -- 1"l nove on
You have, | believe, maybe unfortunately for
yoursel f, been here nost of this week, correct?

A. Correct.

Q Were you in the roomfor the -- or at

wat ching on the testinony of M. Bri

A. | was.

nker ?

| east maybe

Q And did you hear ny discussions with himabout

sone of the pricing in Kansas?
A. | did.
Q So with that as a predicate,

to the extent

Nati onal M|k Producers Federation seeks to,

i ncrease fromthe nodel, the proposed C ass |

for Wchita so that there's a zone,
zone of 3.85 zone, correct?

A. In the proposal ?

Q Yes.

A Correct.

you know,

you know,
differenti al

there's a

Q And for Western Arkansas and Sout hwest M ssouri

that's $4.00; is that correct?
A. Correct.
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Q So how does it help to nove mlk out of Western
Texas and Western Kansas if there's only a $0.15
di fference between that $3.85 zone in Central Kansas and
Northern -- North Central GCklahoma, and then $4.00 in
Arkansas and M ssouri ?
A Well, the inportance is the increase fromwhat it
is today to the $4.00.
Q What's the difference today between that Central
Area of Kansas and Arkansas?
A $1.10, $1.30, and $1.60 in Southern M ssouri to
t he proposal.
Q Yeah, | under st and.

But are you -- are you proposing narrow ng,
keepi ng the sane, or increasing the difference between
Central Kansas and Arkansas?

A It increases the rate in Southern M ssouri
conpared to Wchita.

Q By how nuch? $0. 05?

A $0. 15.

Q No, that's -- that's the difference you end up
with is $0.15. So if you are saying --

A. Ri ght now there's zero.

Q There's a zero difference you are saying. Ckay.

THE COURT: And you nodded your head yes.

THE W TNESS: Yes.

BY MR ENG.I SH:
Q What' s the di stance between Central Kansas and
Sout hwestern M ssouri ?
TALTY COURT REPORTERS, INC.
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A. You want ne to guess? | don't know.

Q | don't want you to guess. Wre you here for
testinmony earlier as well, cross-exam nation by
M. MIltner of a wtness that suggested that it -- you

know, it was basically a penny for every mle that you had

to nove?
A. | think | heard that.
Q So | guess, then, how do you get mlk to nove from

Central Kansas to Sout hwest M ssouri and Arkansas for
$0. 157

A. As | have said | think in ny testinony, that these
prograns are only covering a snmall portion of the
transportation costs.

Q Wel |, now you are tal king about the transportation
credits program correct?

A. Transportation costs. And so you are talking
about the hauling costs, which |I'musing the word
transportation. So | don't believe that the $0.15

difference is enough to nove it, but you have to sel ect

nunbers at sone point. |It's not enough to get the mlk to
W chita.
Q | guess what |'mgetting at is, aren't you

creating a situation where it would be nore incentive to
stop in Wchita, rather than continuing on into Southwest
M ssouri and Arkansas where you need the m | k?

A | hope not.

Q Agai n, you have been here, but | take it that

because you weren't on a red pencil crew, you really

TALTY COURT REPORTERS, INC. 9216
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didn't study very hard the nodel, USDSS s nodel ?

A. The origi nal nodel ?
Q The original nodel. Yes or no.
A | was not, no.

Q So part of why | asked the questions about the
extent of your testinony, because | read about the
M ssouri and Arkansas. | do want to talk with you, as
DFA's representative, about North Caroli na.
And you are famliar with the North Carolina

pricing, correct?

A. | have -- yes.

Q That is part of your job role, correct?
A The current --

Q Yes.

A -- locations? Yes.

Q Yes.

MR ENGLISH: So if | could have a new exhi bit
mar ked, Your Honor.

THE COURT: Yes. So this wll be 396.

(Thereafter, Exhibit Nunmber 396 was marked

for identification.)

MR, ENGISH: This is MG61. It was submtted,
think, this norning or |ast night.

This is 396, Your Honor?

THE COURT: 396, yes.

MR ENGISH Can | hand one to Your Honor and to

the w tness?
THE COURT: Yes, please. Thank you.

TALTY COURT REPORTERS, INC.
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Copi es are now being distributed in the room but
it will go quickly. [It's a one-page docunent.

MR. ENGLISH: And | note, Your Honor, that it
woul d help if at the sanme tine USDA provided their copy of
Exhi bit 353, also known as Exhibit M G 31, corrected.

THE COURT: 353, the record copy for the w tness,
pl ease.

Pl ease rai se your hand if you need a copy of
Exhi bit 396, there are sonme others avail abl e.

M. English, the witness has been given the record
copy.

MR ENGISH O 353, correct?

THE COURT: Wbuld you state what you are | ooking
at there, what nunber it has?

THE WTNESS: Exhibit 353.

THE COURT: Thank you.

M. English, you may proceed.

MR. ENGLI SH. Thank you.

BY MR ENGLI SH:

Q So | want to the focus on 396. Ckay. Let ne
explain. 396 is -- as | noted, is MG61. And like
previous exhibits, these are selected counties in
Kentucky, North Carolina, South Carolina, Tennessee, and
Virginia for conparison purposes. And recognizing again
i n advance, the concern of National MIk about the colum
call ed pool distributing and supply plants, | do note
again that the | egend provides the source of al

information which is, in nost cases, exhibits, and then
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cal culations in the out columms, the | ast col unns.

| also had placed -- have had USDA place in front
of the witness Exhibit 353, and for that purpose, | would
focus only to add to Exhibit 396.

On the second row, Row 2979, Charleston, in
Kanawha, West Virginia, K-A-NA-WH A

THE COURT: You woul d add?

MR. ENGISH: ['ll just have himlook at that.

"' mjust saying that --

THE COURT: Oh.

MR ENGISH -- as we talk about 396, | want him
al so to have that one particular row of 353, you know, in
front of him
BY MR ENGLI SH:

Q And so |ike --

THE COURT: | would point out that the ruler may
be of sone help in staying on the right row in 396.

You may proceed, M. English.

BY MR ENGLI SH:

Q So were you here for the testinony of M. John?
A | was.
Q Ckay. So M. John and | had a conversation about

the North Carolina pricing proposals which are refl ected
on Row 1868 and 1891 on Exhibit 396, and the idea that
there was going to be sonme |owering of the C ass |
differentials fromthe nodel.

Coul d you pl ease explain, fromyour perspective,

why t hat makes sense?

TALTY COURT REPORTERS, INC. 9219
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A. When | ooking at the National MI Kk Producer
Federation's proposal, as | wasn't part of the group that
changed these, it looks |like they were trying to keep a
price simlarity across a region.

Q So the nodel woul d have increased, |ooking at
Row 1868, from $3.40 to $5.70, or a $2.30 increase,
correct?

A. That's what your conpari son shows.

Q Now, if we |ook at Exhibit 353, Row 2979 for
Charl eston, West Virginia, the current is $2.20 and
proposal is $4.70, for an increase of $2.50, correct?

A That's the correct math.

Q Ckay. And that's an anchor city, and Nationa
M| k has proposed not nodifying fromthe nodel there,
correct?

A It appears that's correct.

Q Now, the difference today between Charl eston, West
Virginia and those two plants in North Carolina is $1. 20,
correct? The difference of the current $2.20 and a
difference of the -- of $3.40, correct, for $1.207?

A Ri ght. Yes.

Q The nodel, if we ook at Asheville, would reduce
that by $0.20 to $1, correct? From $4.70 to $5. 70,
correct?

A At Asheville.

Q At Asheville, correct?

A Yes.

Q Ckay. And by reduci ng Asheville by a further
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$0.30, the result would be now that Charl eston woul d be
only $0.70 less than that |ocation, correct?

A Correct.

Q So doesn't that -- isn't that going to nake it
harder for a plant in Charleston to sell mlk to the
south, down into that area of North Carolina?

A | have no idea.

Q Do you know whether there's a proprietary
operation known as United Dairy in Charl eston?

A "' maware of that.

Q Do you know if that plant sells mlk down into the
research triangle of North Carolina, in packaged fornf

A | don't know that.

Q | f the Southeast is short of mlk such that it was
necessary to go to a hearing in February of this year, get
a final decision to increase transportation credits,
woul dn't it nake as nuch sense to encourage packaged m |k

to nove into the Sout heast?

A. | woul d suppose so.

Q In the Sout heast, does DFA have any Grade B m | k?

A Very little.

Q By "very little," less than a half a percent?
Yes?

A. Less than half percent.

Q Do you actively seek out Grade B m | k?
A Definitely not.

MR, ENGLISH | thank you for your tinme. | have
no further questions. | would nove the adm ssion,
TALTY COURT REPORTERS, INC. 9221
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subj ect, of course, to the caveat of the concern over pool
di stributing and supply plants by National M1k, of
Exhi bit 396.

THE COURT: Thank you. 1'Ill deal with the
adm ssion in just a nonent.

MR, ENGLISH And | guess I'd return the record
copy of 353, if | may.

THE COURT: Al right. Wuld you give that back
to the Agricultural Mrketing Service, M. English?

Thank you.

Who next has questions for M. Herting?

CROSS- EXAM NATI ON
BY MR M LTNER
Q Good norning, M. Herting.
A Good norni ng.
Q Ryan M Itner representing Select MIKk Producers.

| have nmaybe just a couple of questions. On
page 2 of your testinony, in the second -- well, the first
full paragraph, you stated that "updating the O ass |
price surface is a nuch-needed step to help dairy farners
recover a small portion of the additional cost they have
been burdened with since the price surface was | ast
updated. "

It's a -- that's a theme that we have heard from a
| ot of witnesses. And | was wondering if you, in
preparing your statenent or working on Proposal 19, what
portion of those additional producer costs do you think

will be covered by the increased Class | surface?
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A. Not enough.

Q That's -- that's spoken |ike an actual producer
A. | don't know a percent age.
Q Ckay. |If you want to turn to page 3, and you are

descri bing sone of the supply dynamcs in the Southeast,
in the mddle of the first paragraph your testinony reads:
"This mlk is always offered for sale on a fixed vol une
basis, regardl ess of the supply needs of these plants,
whi ch ebbs and flows significantly during a year's tine."
Can you help ne get a better understandi ng of what

you nean by "the mlk being offered for sale on a fixed
vol ume basi s?"

A. A certain nunber of |oads per day, all year |ong,
is what suppliers want to fix in.

Q And the particular sales transaction you are
describing in this paragraph, in this instance, is DFA

selling mlk to a non-DFA plant?

A No.

Q |s DFA selling mlk to a DFA plant?

A A joint venture plant.

Q Ckay. So those plants are asking for a fixed
vol une --

A No.

Q |"msorry, you are offering it for sale on a
fixed --

A. No, no, no, no. The suppliers that we are

mar keting, purchasing the mlk fromto supply the plants.

So the third-party supplier that we're buying the mlk
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fromto sell to the plants, they are offering it to us on
a fixed basis. W'd love if the plant wanted it on a
fixed basis.

Q kay. And in that instance, is DFA, as the
purchaser in that transaction, paying all of the
transportation costs to its supplier?

A. There's -- that's proprietary, but --

Q Ckay.

A -- it differs.

Q It differs.

Do you expect the changes in Proposal 19, if they
are adopted, to cover a sufficient portion of the |arge
transportation costs?

A No.

Q You' re shaki ng your head no. Ckay.

Have you analyzed -- at the risk of repeating a
guestion from M. English -- have you anal yzed the
conbi ned effects of Proposal 19 and the recent

transportation credit decision to determ ne whet her those

| arge transportation costs will be adequately covered?
A | have not analyzed it, yet.
MR MLTNER That's all | have. Thank you.

THE W TNESS: You're wel cone.

THE COURT: M. English, you nmay return.

MR. ENGLISH: | apologize. | got alittle
confused, and unfortunately, | think I do need for himto
have Exhi bit 301.

THE COURT: Wbuld you approach and I'll give you
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t hese copies? You want only 3017
Al right. And for that you may need the
yardsti ck.
CROSS- EXAM NATI ON
BY MR ENGLI SH:
Q So let's start wwth this question. Wen you talk
about Sout hwest M ssouri, would Jasper County be in

Sout hwest M ssouri for this purpose?

A. | s that where Joplin is?

Q Well, | have to -- | have to look. | was | ooking
at the closest county, but -- so let's |look at Joplin.

A. | guess it probably is because that's a 2.40 zone
currently.

Q Ckay. And woul d you agree that Wchita in
Sedgwi ck is presently in the 2.20 zone?
A. And | nust have m sspoken about them being the

sane. Then there's a $0.20 difference.

Q There's a $0. 20 difference today, correct? Yes?
A. Correct.
Q Ckay.

THE COURT: Now, a $0.20 difference between what
and what ?
BY MR ENGLI SH:

Q Sedgwi ck -- Wchita, Sedgw ck, Kansas, is $2.20,
or $0.20 | ess than Sout hwest M ssouri, set for $2.40,
correct, sir?

A That is correct.

Q Ckay.
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A. | m sspoke earlier.

Q That's correct.

A. And | apol ogi ze.

Q No, don't apologize. |It's all good.

So -- but the proposal would nove Sedgw ck into

t hat $3.85 zone, correct?

A Correct.

Q And Sout hwest M ssouri is in the $4.00 zone,
correct?

A Correct.

Q So now there's a $0.15 difference, correct?

A Correct.

Q So that's a $0.05 reduction, correct?

A No, a $0.05 |l ess of an inprovenent.

Q Vell, okay. Well, okay. $0.05 less of an
I mprovenent.

But in terns of the difference --

THE COURT: That's well done. Well done.

MR ENGLISH: N ce try.

BY MR ENGLI SH:

Q

di si nprovenent vis-a-vis the difference between Sedgw ck

and Sout

What it really is, though, is a $0.05

hwest M ssouri, correct?

THE COURT: You nean between the node
MR. ENGLISH No, in terns of the cur
THE COURT: Ch, the --

BY MR ENGLI SH:

Q

The current has a $0.20 difference.
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are trying to get mlk to nove west to east, have you not
created a ridge in Central Kansas that nekes it nore
econom cal for producers to ship to that plant and not
continue the mlk into Arkansas or M ssouri ?

A To the M ssouri conparison?
Yes.
A nickel less incentive?
Yes.
Correct.

O >» O > O

Thank you.
MR. ENGLISH: | have no further questions.
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will be a $0.15 difference.
They have both gone up, but Central Kansas has
gone up $0.05 nore under the proposal than Sout hwest
M ssouri, correct?
A That is correct.
Q Haul i ng costs have gone up, correct?
A. They have.
Q Why, then, if you need mlk in Arkansas and
Sout hwest M ssouri, including the fact that we have now
transportation credits, is Wchita going up nore than
Sout hwest M ssouri ?
A. | don't have a good answer for that, M. English.
Q Thank you very nuch
A. O her than the staff that put the work together
had reasons, | believe, to have sone price consistency
across the maps.
Q |f you are a -- | get back to ny question. |f you
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THE COURT: Thank you, M. English.

What other -- yes, would you please return ny --
don't want to | ose track of that.

Who el se has questions for this wi tness before |
turn to the Agricultural Marketing Service for their
guesti ons?

No one. | invite the Agricultural Marketing
Service to question.

M5. TAYLOR: Thank you, Your Honor.

CRCSS- EXAM NATI ON
BY M5, TAYLOR
Q Good afternoon
A Good afternoon.

Q Thanks for being here today.

A. You' re wel cone.
Q | really don't have many questions, just a couple,
because you tal k about -- and |I'mon page 3 of your

statenment, and you discuss this a teeny bit with
M. English -- or excuse nme -- M. MIltner, about how t hat
contracting works. But you talk about you're bringing in
great volunes of outside mlk.
Do you have any data on what type of vol unes you

are tal king about there that have to cone into the area?

A. | didn't prepare any for this hearing.

Q Do you want to just talk a little bit about, maybe
based on your experience working in the area, to just
provi de sonme context?

A. I n rough vol umes, over the course of the year, due
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to the seasonality of m |k production and the seasonality
of orders, it can flow from 20 | oads a day to 60 | oads a
day.

Q And that's mlk into just the Southern M ssouri,
Arkansas area?

A Correct. But that's partially due to
st ai r-steppi ng.

Q So sone of that mlk in that area goes further
Sout heast ?

A Correct.

Q And then you talk about -- so on the page 4 you
tal k about the distance that m| k goes, nust travel,
anywhere from5 to 600 mles, 650 mles -- excuse ne --
and about the increased transportation costs.

And | was wondering if you had sone cost data or
sone ot her context to put around that increased
transportation cost that you are tal ki ng about?

A. | don't. But I -- Ms. Taylor, if |I could add to
t hat .

Q Thank you.

A | believe that a followng witness will have sone
of that testinony.

Q Ckay.

A M. Sins.

Q Okay. Thank you

And then one other question. |1Is one of the plants
you say in that area that DFA operates is an ESL plant; is

t hat correct?
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A. | believe so.

Q Ckay. Do you know anyt hi ng about how they operate

the pricing side of things? Do they work in -- | know |I'm

goi ng back weeks, right? But you are up here, so I'I|
ask. Do they do any hedging on their raw m | k?
A | do not know.
Q Al right.
M5. TAYLOR: That's it. Thank you so nuch.
THE W TNESS: You're wel cone.
THE COURT: Ms. Hancock?
M5. HANCOCK: Thank you, Your Honor.
We woul d nove for the adm ssion of Exhibit 395.
THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 395?
There is none. Exhibit 395 is admtted into
evi dence.
(Thereafter, Exhibit Nunber 395 was received
i nto evidence.)
M5. HANCOCK: Thank you, M. Herting, for your
time. Appreciate it.
THE COURT: Wth regard to Exhibit 396,
Ms. Hancock, did you want to make your comments?
M5. HANCOCK: Ch, M. English nmade ny objection

for me. So with the sane -- just with the same

reservation, Your Honor, on -- that this wtness has not

i ndependently verified the information. But with that,
have no ot her objections.
THE COURT: Thank you.
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| do admt, subject to that reservation,
Exhibit 396. | find it sufficiently reliable and al so
self-evident so that others may check the math. So 396 is
adm tted.

(Thereafter, Exhibit Nunmber 396 was received

i nto evidence.)

THE COURT: The next exhibit nunmber will be 397.
And is that -- | probably have that. Who is the next
W t ness?

(Thereafter, Exhibit Nunmber 397 was marked

for identification.)

MS. HANCOCK: Your Honor, our next witness is
Monty Schilter.

THE COURT: Yes. | already have ny 397.

Thank you so nmuch, M. Herting. You nay step
down.

M5. HANCOCK: And | think timng-wse, we wll
likely have tinme to get this read in as well, so we should

be okay on that.

THE COURT: Very good. Wile M. Schilter is
comng to the witness stand, you may stand up and stretch
for about two m nutes.

(An off-the-record discussion took place.)

THE COURT: Let's go back on record.

We're back on record. It is 12:25.

| have in front of me Exhibit 397, which is also
mar ked as Exhibit NWPF-47. 1'd like the gentleman in the

wi tness chair to state and spell your nanme, please.
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THE W TNESS: Yes. It is Monty Schilter,
MONT-Y, SCGHI-L-T-E-R

THE COURT: Have you previously testified in this
proceedi ng?

THE W TNESS: Yes, | have.

THE COURT: You renai n sworn.

THE WTNESS: Thank you

THE COURT: Ms. Hancock, would you identify
yoursel f, and then you may proceed.

M5. HANCOCK: Nicol e Hancock for National M k.

DI RECT EXAM NATI ON

BY MS. HANCOCK:

Q M. Schilter, good afternoon. D d you prepare
Exhibit 397 in preparation for your testinony today?

A Yes, | did.

Q | f you could provide that statenent, and then just
be m ndful of your readi ng speed.

A Thanks.

My nane is Monty Schilter. | amtestifying today
on behal f of Northwest Dairy Association, which is usually
referred to as NDA. M title is senior vice president of
NDA. | amresponsible for |eading the NDA nenber services
team and lead matters pertaining to Federal Orders. |
have been an enpl oyee of NDA for over 15 years and have
wor ked m Ik pricing and Federal Orders under the direction
of Dan McBride for a mpgjority of those years.

NDA is a cooperative, marketing the mlk of

approxi mately 295 dairy farnmers in Washi ngton, Oregon,
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| daho, and Montana. Approxinmately 240 of our producer
nmenbers are part of the Pacific Northwest Federal Mk
Mar keting Order, Order 124. Approxinmately 45 producers
are located in the unregul ated area of Eastern Oregon and
Sout hwest | daho. Approximately 10 producers are | ocated
in state-regul ated Mntana.

NDA conducts all processing and marketi ng
operations through a whol |l y-owned subsidiary known as
Darigold. Darigold is a fluid mlk processor in the
Nort hwest region. Darigold operates three fully-regul ated
pool distributing plants in Order 124 (Seattle and
Spokane, Washi ngton and Portl and, O egon); one
partially-regul ated pool distributing plant in Boi se,
| daho; and one unregul ated bottling plant in Bozeman,

Mont ana.

Darigol d operates fully-regul ated pool
manuf acturing plants that dry mlk products, located in
Lynden, Chehalis, and Sunnyside, Wshi ngton, and one
unregul ated plant in Jeronme, |daho, that dries mlk
products. Darigold also operates a fully-regul ated pool
manuf acturing plant in Sunnyside, Washi ngton, that
produces cheese and whey, and operates two butter plants
i n I ssaguah, Washi ngton, and Cal dwel |, |daho.

NDA woul d |ike to thank USDA for their tinely
response to the hearing request by NWPF and others. W
appreciate the opportunity to address the inportant issue
of updating the Federal Order Class | differentials at

t hi s heari ng.
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| amtestifying on behalf of NDA in support of the
Class | differentials as submtted by NMPF in Proposal 19
for the states of Washi ngton, O egon, |daho, and Mont ana.
| wll describe the reasoning why the differentials
submtted vary fromthe U S. Dairy Sector Simulator, or
t he USDSS nodel, submtted by the University of Wsconsin,
Madi son authors in the report titled "Spatial Price
Rel ati onships in Cass | Markets." The points | wll
support today are the inportance of regional
conpetitiveness at the farmlevel, continued incentives to
service Cass | markets in the rapidly changi ng | andscape
of the dairy industry in the Pacific Northwest, and
geogr aphi c- and popul ati on-influenced cost drivers in the
nor t hwest .

Regi onal conpetitiveness at the farmlevel needs
to be nmaintained in areas and regions simlar to each
other across the United States. The Pacific Northwest,
specifically around King County, Washi ngton, operates
simlarly to the urban areas of parts of Federal Oder 32,
so | look to those areas for conparison

As it was back in 2000, King County, Washi ngton,
has continued to be a | arge popul ation center in the
Paci fic Northwest; therefore, | |ooked at continuing to
use King County as the base and attenpt to mrror
differential values in the Mdwest popul ation centers.

Wth the USDSS nodel proposal for Federal Order 32
going from $1. 85 per hundredwei ght up to the $3 per
hundr edwei ght to $3. 30 per hundredwei ght ranges near
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popul ati on centers, the increase from $1. 90 per

hundr edwei ght to $2. 40 per hundredwei ght in King County
didn't seemequitable. The differential in King County
shoul d at | east be the m ni mumrange, so $3 per

hundr edwei ght was used as the base.

Regi onal conpetitiveness al so needs to occur
within the Pacific Northwest, and the sinplicity of the
USDSS nodel in 2000 established three differential val ues
t hat decreased by $0.15 per hundredwei ght as you noved
away fromthe popul ati on centers.

The updated USDSS nodel was simlar in how the
zones were shaped, but conplex enough that | |eaned to a
nore fam liar and sinpler concept produced by the USDSS
nodel from 2000. Additionally, regional conpetitiveness
needs to remain on the 1-5 corridor. Wthin the PNW
t here are geographical features and significant distances
that separate the |-5 corridor fromthe rest of the order
(west of the Cascade Muntain range between the Canadi an
and California border).

The area represents the vast majority of the pool
di stributing plants. Eight of the 12 pool distributing
plants are within the Seattle and Portland netro areas.
Al'l pool distributing plants in this region should conpete
on a level playing field, thus a simlar differenti al
shoul d be mai ntai ned across these pool distributing
pl ant s.

The Pacific Northwest, nuch |ike other urban areas

inthe United States, is rapidly changing. It is an area

TALTY COURT REPORTERS, INC. 9235

taltys.com - 408.244.1900

Decenmber 01, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Decenber 01, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

of popul ation growth and declining mlk production.
According to the U S. Census data from 2000 to 2020, the
popul ation in Seattle, Washington, increased from

3.04 mllion people to 4.02 mllion people. For that sane
time period, in Portland, Oregon, population increased
from1.93 mllion people to 2.51 mllion people.

Conbi ned, the regions grew by nore than 30%in 20 years.
This doesn't include the surrounding areas where growth
was al so occurring at simlar or increased percentages.

At the sanme tinme, the dairy industry and mlKk
production in this region has been declining. According
to Federal Order 124 Market Adm nistrator data from
Decenber 2001 in those counties along the 1-5 corridor,
there -- and I'll add the word here, there were 794 farns
producing 400 mllion pounds of mlk. |In those sane
counties in March of 2023, there were 261 farns producing
242 mllion pounds of mlk. It represents a 67%drop in
farms and a 39% drop in mlk production in just over
20 years, The sane tine period in which this region grew
its popul ati on by over 30%

Additionally, the decline in mlk production al ong
the I-5 corridor has accel erated over the last five years
as we have gone from 398 farns producing 294 mllion
pounds of mlk to 261 farnms producing 242 m |l lion pounds
of mlk, representing a 34%drop in farns and a 17% drop
in mlk production just in the |ast five years.

The nunbers continue to point to the fact that

servicing the pool distributing plants along the I-5

TALTY COURT REPORTERS, INC. 9236
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Decenber 01, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

corridor will increasingly need to be satisfied by

manuf acturing plants |ocated 200 nmles or nore away.
Further, we are in the process of building a manufacturing
pl ant in Pasco, Washington, that upon startup wll demand
nmore mlk than will be available for the pool distributing
pl ants, and due to the cost associated with operating the
new Pasco facility, it will be interesting to see which
plant the available mlk will flow into.

Next, | will speak briefly about transportation
costs to service the pool distributing plants in Seattle
and Portland. The majority of the mlk that does, and
wll, continue to service the pool distributing plants
conmes from Eastern Washi ngton, and specifically, Moses
Lake and Sunnysi de, Washington. Internal freight data
paid to haulers to assenble a load of mlk and deliver it
to either Seattle or Portland has gone from $1 per
hundr edwei ght in 2008 up to $2.10 per hundredwei ght in
2023. That is an increase of $1.10 per hundredwei ght in
15 years.

In order to service the two markets of Portl and
and Seattle, it involves nountain passes that can be
severely inpacted by winter weather. The mgjority of the
years | have worked with NDA we have experienced at | east
two days or nore per year when the passes are closed and
i npassabl e and has resulted in our farns having to dunp
mlk, since we physically are unable to get it to market.

As the popul ation continues to grow in these

regions, it causes an increase in transportation
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congestion. Driving in and out of Seattle and Portl and
adds tinme and cost to servicing pool distributing plants.

To speak nore specifically about the differentials
by county for Washi ngton, O egon, |daho, and Montana, |
wll break it down noving west to east.

As stated earlier, for the counties |located in
Federal Order 124, | kept the zones the sane as the 2000
version of the USDSS, and using King County, Washington,
as the base at a recommendati on of $3 per hundredwei ght.
| kept the same spread of $0.15 per hundredwei ght for the
counties east of the Cascade Mountains. It's worth
pointing out that the counties in and around Spokane are
at the sanme $3 per hundredwei ght differential as King
County, since that was the original relationship. In
l'ikely insignificant counties where there is and has not
been m |k production for years, the differential is
recommended to go down to $2.50.

Moving into unregul ated |daho, | proposed a very
sinpl e approach. In likely insignificant counties where
there is and has not been m |k production for years, the
differential went to $2.20 per hundredwei ght, which I
believe correlates to the lowest differentials in the NWF
proposal. For areas with m |k production, | treated them
simlar to South Dakota at the NMPF proposal of $2.55 per
hundr edwei ght .

As for state-regqul ated Montana, all counties were
treated simlar to South Dakota at $2.55 as well. South

Dakota was used as the benchnmark conparison due to the
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fact that these are all areas with significantly higher

m | k production versus population and fluid m |k bottling
facilities. Sorry, let me restate that. South Dakota was
used as the benchmark conparison due to the fact that
these are all areas with significantly higher mlk
production versus population in fluid mlk bottling
facilities.

I n sunmary, NDA supports the Class | differentials
as submtted by NWF in Proposal 19, and specifically for
the states of Washi ngton, Oregon, |daho, and Montana. The
Federal Order should pronote regional conpetitiveness at
the farm |l evel across the -- across the U S. and wthin
various regions, and it needs to continue to show
incentives for farns to be economcally viable to service
Cass | markets in the rapidly-changi ng | andscape of the
dairy industry and the evolving conditions in each
regional territory.

Q Thank you, M. Schilter. Just a couple of
guesti ons.

W have heard a |l ot about -- a ot of questions in
our price differential section of this hearing that talks
about the nodel and whether it accounts for
transportation.

Have you been present during sone of those
guestions?

A Yes.
Q What is your belief about whether the nodel that

Dr. Nichol son tal ked about accounts for all of the
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transportation i ssues that you have outlined in your
testi nony?
A. Well, as | have heard from previous testinony and
| believe from M. N cholson, is yes, the nodel does
i ncl ude transportation.

In nmy opinion, does it, in our region, reflect the
changes in transportation fromthe 2000 version to the
| atest version? As | said in ny testinony, we have seen,
in 15 years, 100%increase in -- in one region, and I
think that's very representative of -- of the Washi ngton
and Oregon conpl ex.

Freight in our area, in conparisons that we have
done with different parts of the world, | believe that we
sit on the higher end of the transportation cost nodel
froma labor -- nostly driven froma | abor perspective.

Q Can you think of exanples beyond what you have
tal ked about in your testinony where the nodel wouldn't or
couldn't take into account sone of the transportation
i ssues that you see or observe?

A. Yeah. Absolutely. As of about an hour ago, | was
i nformed that Snoqual m e Pass, which is our main route on
| -90 from Eastern Washington to Seattle, is closed. Heavy
snow, expecting 10 to 15 inches of snowfall. In
situations like that, what happens is we end up sitting
trucks on both sides of the Pass. You have potential for
drivers running out of hours, neaning that the haul ers
have to send cars out to relieve drivers. And then if

t hey get stuck on either side of the Pass, then they have
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to spend nights in hotel roons.

And, you know, the -- we know that the haul ers pay
for it, but at the end of the day, those are costs that
they build into their -- into what they pass on to us, and
ultimately what we pass on to the farners. | don't know
how t he nodel is going to represent that type of a
situation which is literally developing right now in
Washi ngt on.

Q Have you ever had situations where you have had to
dunp ml k because the mlk couldn't get there with these
types of interferences wth the deliveries?

A. Yeah, absolutely. | amright now in conversations
with individuals at FSA in regards to the M|k Loss
Program specifically around the fact that in 2022 we had
a maj or snow event that shut down this same nountain pass
and ot her nountain passes for nultiple days. During that
time period we ended up dunping roughly 10 mllion pounds
of mlk valued at about $3 mllion.

And, you know, that was a conbi nati on of, you
know, a very aggressive stormalong the lines with sone
safety and | abor issues with the Washi ngton State
Departnment of Transportation.

But ultimately, again, |I don't know how t he node
woul d pick that up, and those are real costs that we're at
| east seeking additional assistance since we absorbed
t hose costs as a conpany -- or as a co-op and -- and our
farms ultimately pay for that out of either |osses or a

decrease in yearend distribution patronage.
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Q And so when you are | ooking at the incentives that
will drive novenent of mlk, do you have to take into
account traffic, weather events, nountain passes, things
i ke that that the nodel was woul d not be able to account
for?

A Yeah. Absolutely. And | don't want to say that
the Pacific Northwest is i mune to weat her events, or at
| east we're special conpared to everyone else in the
country, you know. Sitting and |listening to other
testi nony, you have hurricanes in Florida. You have
tornadoes in the Mdwest. W have -- in the Northwest we
have snow in the nountain passes. W have fl oodi ng events
that will flood major highways. | nean, these are issues
that not only affect us, but they happen all over, all
over the U S

So, but, yeah, these are all things that are costs
that lead to why our freight rates are twi ce what they
were 15 years ago.

Q And the willingness to find drivers that want to
nove fromone area to another as well to transport mlk?

A Yeah. Yeah. | nean, | think everyone that hauls
mlk [ong distances, you know, to do that roundtrip and to
get drivers to sleep in their own beds at night, that's a
bi g chal | enge.

Where the biggest majority of our mlk cones from
is -- is in Eastern Washington. It's also, we'll call it
a bread basket, of hay, of grains, of other products

apples. Al of themare |oading products and sending t hem
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to the Port of Seattle or the Port of Taconma for export.
So we're constantly conpeting with products that are
i kely generating higher value and attracting better
drivers, and all of those drivers can nmake that trip
typically and get into their own beds at night.

So we really have to be aware of the quality of

drivers and driver availability. And | think a |ot of

regi on higher than nost others in the U S.

nmodel .

know, anybody that's ever spent tinme driving around
Seattle or Portland, it's a nmess. | spent sone tine
around D.C.; that's bad, too. So is L.A.  So |I'm not

a conpetition. |It's just not good. And so we end up
driving -- you know, driving |oads in at night, but we
can't do that all the tine.

There's one limtation that we have constantly

fought with pool distributing plants is receiving

night. So we have issues trying to get mlk received at
ni ght when the traffic's the best. W keep pushing for
that. Sonetines we get it; sonetines we don't.

But a lot of tines the plants want to operate

that is what drives sone of the driver |abor costs in our

A. Yeah. Congestion's obviously a big one. | think

capacity, receiving hours. Everyone wants to -- everyone

wants to have enpl oyees working from8:00 to 5:00, not at

Q And al so factors that are not accounted for by the

you touched on that. And | didn't talk about it, but, you

going to say we're worse than everybody else, and it's not
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during the daylight hours, and that's when the traffic is
the worst, and those are things that also drive costs up.

M5. HANCOCK: Your Honor, that's all | have at
this tinme. We would nmake him avail able for
Cross-exam nation, probably after lunch at this tine.

THE COURT: Very good. Let's do break for |unch
NOW.

W're going to -- |I'd like you to be back and
ready to go at 1:50. That's 1:50.

We go off record at 12:48.

(Wher eupon, the lunch recess was taken.)

---000- - -
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FRI DAY, DECEMBER 1, 2023 - - AFTERNOON SESSI ON

THE COURT: Let's go back on record.

W' re back on record at 1:53, and | would invite
questions of M. Schilter. |I'msorry, yes, questions,
because we'll deal with the exhibits in a mnute.

MR. ENGLI SH: Good afternoon, Your Honor.

CROSS- EXAM NATI ON
BY MR ENG.I SH:
Q Good afternoon, M. Schilter. M nanme is Chip
English for the MIk Innovation G oup.

MR ENGLISH | do want to thank everybody in the
room for accomodati ng ny schedul e today.

In order to nove this along, to help with
Ms. Taylor's request for a map for every state in the
United States, | would like to start, Your Honor, wth
four exhibits, so | won't interrupt nyself as nuch.

THE COURT: Now, talk into the mc, just so --

MR. ENGLI SH (Ckay. Because apparently at ny
lunch break | forgot how to use the m crophone. So,
either that or the | ast person was nuch taller than I,
whi ch isn't hard.

So | have four exhibits, MG45 MG46, MG 47,
and MG 48, and | would like to start, | think, by just
handi ng t hose out so that | can nove forward nore
expeditiously and not interrupt four tinmes with four maps.

THE COURT: Now, let nme give them nunbers. So the
next nunber is going to be 398. So 398 will be MG 45.

MR. ENGLISH: And that is a nap of the counties in
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(Thereafter, Exhibit Nunmber 398 was narked

for identification.)

THE COURT: 399 will be MG 46.

(Thereafter, Exhibit Nunmber 399 was marked

for identification.)

THE COURT: 400 will be --

(Thereafter, Exhibit Nunber 400 was narked

for identification.)

MR ENGLISH I'msorry, | got it wong. Stop.

' msorry, Your Honor.
MG45 is Oregon. So | apol ogi ze.

map of Oregon.

MG45 is the

THE COURT: Okay. No worries. | don't have to

change ny nunbers for that.

MR. ENGLI SH: You don't have to change your

nunmbers. | just want to make sure the record is clear as

to which is which.
THE COURT: Very good.

And MG 48 will be 401. Exhibit 401.

(Thereafter, Exhibit Nunmber 401 was
for identification.)
THE COURT: And let's go off record

t hose are distri buted.

mar ked

now whil e

(An off-the-record discussion took place.)

THE COURT: Let's go back on record.
We're back on record at 2:00 p. m

| want to read into the record these new exhibits.
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Exhibit 398 is also MG 45, and it is an Oregon County
map; Exhibit 399 is also Exhibit MG 46, and it is
Washi ngton, the State of Washi ngton County map; and
Exhibit 400 is also MG47, and it is State of |daho
County map; and Exhibit 401 is also MG 48, and it is
State of Mntana County nap.

And, M. English, | really appreciate these.

These are really hel pful when we're trying to picture what

you are aski ng questions about.
MR. ENGLI SH: Thank you, Your Honor.
BY MR ENG.I SH:
Q So good afternoon, again, M. Schilter.
A. Good afternoon, M. English.
Q Wth respect to Darigold, are your fluid mlk
plants all supplied by your own m |k supply?

A Yes, they are.

2023

Q O her than your own plants, does Darigold sell its

menbers raw mlk to other fluid mlk plants in the Pacific

Nor t hwest area?

A Yes.
Q VWi ch plants?
A That's proprietary information.

Q Thank you.

A. Yep. But if you were to |look at the Federal
Order 124 and you saw pool distributing plants on that
order, and you saw the cooperatives or the supply plants,
it will help you answer your question. But |I wll not

tell you who our custoners are.
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nmean | don't ask, but you don't have to answer.

cheese plants or powder plants?

75 and 80%

Darigold operate any partially-regul ated plants?
A Yes.

Q |s that |ocated in |daho?

will notice that the plant in Idaho has been fully

regul ated for a few nonths as wel|.

it's partially-regul ated?

A. Yes, historically, yes. And it's

currently fully-regulated in Oder 124.
Q Thank you.

col ored pencil crew?

day, but okay. Colored pencil crew, nore exciting.

this group?

Q And | always respect that. That's fine. Doesn't

Are you able to -- at least able to tell ne what

portion of your mlk goes into your own plants, including

Q In addition to fully-reqgul ated plants, does

A. Yes. And also if you reference Order 124, you

Q Sonetines it's fully-regulated, but nore often

So were you an actual part of a Western red or

A. Yes, it was the colored pencil crew. |[If it was
red pencil crew, it would not be as exciting, right?

Q | thought sonebody used red pencil the very first

A. Yeah. W are running, |1'd say, on average between

partially-regulated in nultiple orders. They're right now

| won't ask why it's nore exciting, but who was in
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A. Sol -- 1 started with the group after Rob
Vandenheuvel reached out to ne requesting that there
was -- that the group had broke apart froma | arger task
force, and wthin the Western group it was nyself and Rob,
and then various representatives from-- at tinmes, from
United Dairynmen of Arizona and Dairy Farners of Anerica.

Q And | believe the geographic area you particularly
were involved in then was Montana, |daho, Washington, and
Oregon; is that correct?

A. Yes. For NDA and Darigold, those are the four
states, yes.

Q D d anybody el se for those four states -- did you
consult with anybody el se for those four states
i ndividually as opposed to the group tal king about the
| ar ger geographic area?

A Yes. Consulted wth DFA

Q Were there changes made over time -- | think you
have been here | ong enough to know that we have got a
Mar ch subm ssion, a May subm ssion, and a June subm ssion
t o USDA.

A | don't recall specifically. | do recall that as
we were noving towards the final subm ssion, that there
were various -- there were conversations where we were
trying to match up different -- different bordering
states. Wen you are dealing with the Western Area and
you have got bordering regions, we wanted to nmake sure
there was price alignnent between the bordering regions,

and so there was sone art involved in that work.
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Q And did that result in proposed changes that went
down from March to May of 20237

A | don't know.

Q Okay. | think M. H ranoto specifically nentioned
you.

So do you recall any specifics fromthe
conversations you had with M. H ranmoto consulting about
t he Pacific Northwest area?

A. Define "specific."

Q Wel |, as opposed to just general conversations.

A. | mean, we were on nultiple calls at the sane tine
with others, but | think asking for specifics w thout
determ ni ng what specifics are, | don't know how to answer
t hat .

Q So when did the -- this concept of equity with
Sout h Dakota or the Upper Mdwest first arise?

A In the conversations around | daho and Mbont ana.

And this is -- this is fromny recollection. W were
di scussing how to create these price alignnent and
simlarities between the Upper M dwest through these
unregul ated areas where we had larger mlk production with
| ess demand, and then also trying to, you know, not have
bi g price discrepancies between |Idaho and the Pacific
Nor t hwest, Washi ngton, Oregon areas.

And so I don't exactly recall when it happened.

It wasn't at the beginning, but it was nore towards the

end as -- as everything was getting finalized. But that
was -- that was one of the areas that we were trying to --
TALTY COURT REPORTERS, INC. 9250
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trying to use to help bridge the Mdwest to the Pacific
Nor t hwest .

Q G ven that we're tal king about Class I, there's no
Cass | mlk that's noving, say, from Montana into
M nneapolis, is there?

A | don't think so.

Q O simlarly, there's not Class | mlk noving
across the Geat Plains into the State of Washington, is
there, fromthe Upper Mdwest, in packaged fornf

A | can answer that w th no.

Q So why is equity between two manufacturing regions
i nportant when setting Class | differentials?

A. | think it's extrenely inportant. And | think --
| understand the direction that you are comng from |
need you to ook at it froma producer perspective in
regards to the world that they |ive and conpete in is just
as conpetitive as -- as you can i magi ne.

And when you have producers that are progressive
and | ooking to either grow or expand or nove, what these
regions | ook |ike against each other is very inportant.
And so for -- for ne to help preserve the integrity of the
system having equity across regions is extrenely
val uabl e.

And so when | | ooked through -- and | had
mentioned this in ny testinony -- when | | ooked through at
establishing the base in Seattle, | wanted to focus on
what was going on in other simlar netropolitan areas.

And so | -- yeah, | -- | -- so that's why | think
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equity is inportant, because farns conpete with each
other, too. They conpete for feed. They conpete for
resources. It's very inportant.

Q What we have, you know, nultiple regional Federal
Orders, each with their owmn Class | utilization, correct?

A Yes.

Q So if you have the sane Class | differential as
t he Upper Mdwest, the return to the producers wl|
nonet hel ess be different, correct, between those two
orders?

A. Mat hematical |y, vyes.

Q | s that inequitable?

A. | think you are failing to -- you are failing to
bring in the fact that the Upper Mdwest is a Cass |11
heavily -- heavy Cass |IIl market, and Washi ngton, Oregon,
| daho is -- you know, leans a little bit nore Cass |V
So I'mnot going to engage in an argunent over mlk
pricing when we have got two other variables that are al so
havi ng i npacts on m |k prices.

Q Do you know whether in this -- so when USDA has
considered for setting Class | differentials, the equity
bet ween di fferent regions?

A Sorry, can you restate that?

Q Ckay. |'Il break it up.

Can you tell nme whether USDA, in setting C ass |
differentials at any tine, has considered equity between
different regions?

A. | do not recall.
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Q In setting proposed Class | differentials for your
area starting at 2.20 in relatively unpopul ated areas of
| daho and ranging to $3 in Spokane and Seattle, did you do
any anal ysis of what inpact they would have on production
of mlk in the Pacific Northwest?

A What | didn't see -- | would say yes. In ny
t hought process of establishing 2.20 zones, as | said in
nmy testinony, those are areas that do not or have not had
mlk for a while. So | felt like that was relatively, |
woul dn't say safe, but representative of an area that is
not suited to mlk cows. So | didn't think there was
much -- there was not going to be an inpact in those
areas.

Q So why set that at 2.20 rather than, say, $2?

A 2.20, to ny understanding, was the mninmumin the
base of the conversation. But, | nean, in the sane
fashion, why not set it at 2.557

So if -- if -- to take your question and maybe
ret hink what | should have done. Maybe | should have set
that at 2.55 if it's irrelevant.

Q Isn't it relevant to the amount of mlk that we
produced, ultimately, if you set it at 2.20 or 2.55 and
then price off of that into Seattle?

A. Did you say relevant or irrelevant?

Q Isn't it relevant to how nuch mlk is going to be

produced ultimatel y?

A In an area where there is no mlk production?
Q Well, whether the m |k production is not -- isn't
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there or not is irrelevant if you are starting there and
you go up fromthere to a place where it is relevant?

A That's not where | started from | started from
Seattl e and worked down into those areas.

Q And you started from Seattle at $3 because t hat
was what was used in the Upper M dwest.

A. Yeah. When | | ooked at the Upper M dwest, at
| east at Orders 30 and 32, and we do conparisons, | nean,
we can | ook at all these cities, Denver, M nneapolis,

Chi cago, Kansas City, M| waukee, Omaha, all of these areas
range from $3 to $3. 35.

Q Well, that's what they range after you adjusted
t he nodel, that's not what the nodel results were,
correct?

A Correct.

Q What specific fallacies are there in the node
before you adjust for this Pass being cl osed today, what
specific fallacies are there in the nodel that justify
increasing to those levels in, as you said, nultiple
areas, whether it was M| waukee, whether it was
M nneapol is, whether it was Denver | think you said, in
your area? Wat was -- what are the fallacies in the
nodel that justified that deviation?

A. As stated in the testinony and the initial
conversations with -- or the conversations with
Ms. Hancock, you know - -

Q | don't want to know any conversations with
Ms. Hancock.
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A. Sorry, we refer to it as cross.
M5. HANCOCK: Direct.
THE WTNESS: Direct?
In the direct with Ms. Hancock.
BY MR ENG.I SH:

Q Ch, okay. So actually, in public. GCkay. | just
wanted to nmake sure --

A Right. On record, the conversation that we just
had on record.

Q Fine. That's allowed.

A. Ckay.

Q Ckay.

A You know, the nodel has sone limtations in which

we were tal king about transportati on congestion, weather.

We also -- we also tal ked about different challenges that

we have in -- in-plant receiving. For all of these

factors in which, | believe -- actually which we were

told, are not reflected in the nodel. For ne, it's a fair

justification to -- to nove off of the nodel nunber up to

a hi gher nunber.

Q So Seattle's $3, correct, in the National MIKk

pr oposal ?
A Yes.
Q Spokane is at $3, correct?
A Yes.

Q Wuldn't it be a lot easier to get mlk into

Spokane than Seattl e?

A. Yeah, for the -- froma traffic, froma weat her
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perspective, yes. Froma conparative regional
conpetitive, conpetitiveness perspective, that
rel ati onship was established in the 2000 version. And to

stay consistent with what | proposed for Washi ngton and

Oregon, | wanted to keep those rel ationships the sane.
Q But in keeping those rel ationshi ps the sane,

haven't you, in essence, said, |I'mokay one way or the

other. It's less expensive to nove mlk to Spokane, but

" mgoing to charge nore, or it's nore expensive to ship
to Seattle, but relative to Spokane, |I'mgoing to charge
the sane so -- |'mnot understandi ng why those two should
remain the sanme if hauling costs have gone up and traffic
is what it is and the Pass is closed today due to snow?

A. Yeah, and this goes back to, again, Spokane. |
used Seattle as the base and then referenced the 2000 --
t he 2000 zones, the zones fromthe 2000 nodel in which
Spokane and Seattle were both the sane.

Q Were you involved in providing any plant
information to Dr. Nichol son or Dr. Stephenson for the
USDSS st udy?

A Yes.

Q Did that include the plant that you are building
i n Pasco?

A. It did not include the plant on the initial run,
and | suggested that the nodel did include the plant on
t he subsequent run, nmaybe it was the second or the third
run, in which -- in which | believe that the nodel

i ncl uded the Pasco facility in the -- in that other -- in
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that |ast run.

Q And notw t hst andi ng your di scussion about | oss of
m |k along the coast, by definition, there nust be mlk
bei ng produced in Washington sufficient for you to justify
bui Il ding that plant in Pasco, correct?

A We are expecting mlk to increase in the Northwest
to help fill up that facility. W will fill up that
facility either with increased m |k production or with
shifting mlk around, but it is -- it has a financi al
incentive to run that facility as close to full as
possi bl e, even though it is a butter and powder facility.

Q So | ooki ng at what has been marked as Exhibit 398,
State of Washington, in which counties --

THE COURT: 398 is O egon.
MR. ENGLISH: | need new eyesi ght.
399. Thank you, Your Honor.
THE COURT: You're wel cone.
BY MR ENGLI SH:

Q In -- in which counties is the greatest anount of
m |l k production in the State of Washi ngton?

A We can start in Yakim County. Yakim, Benton,
Franklin, Gant, and Adans.

Q Are all five of those counties -- | believe the
answer is yes -- east of the nountain pass you nentioned
earlier today?

A Yes.

Q | s there any nountain pass between those five

counti es and Spokane?
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weat her for anyone that's driven into Spokane fromthe
west side, which is where the m|k would be conmng from
There's a corridor that freezes up nore than you can

I magi ne.

Q If -- if mlk production has dropped in the
western part of the state, has it increased in those five
counties of Yakinma, Benton, Gant, Franklin, and Adans?

A. Over the | ast 20 years?

Q Yes.

A Yes. MIk has shifted fromone side of the
mountains to the other.

Q l"mstill struggling with what regiona
conpetitiveness neans, in that Cass | utilizations are
different.

What does reasonabl e conpetitiveness nean in your
testi nony?

A. It means that -- it has a twofold nmeani ng. Maybe
that's what's confusing you.

For nme, the first neaning is how do we conpete --

or if -- the termthat's been used earlier is price
alignment, potentially interchangeably here. | prefer to
use regional conpetitiveness. But at first, when | | ook

at the netro cities of the Northwest and the M dwest and
Upper M dwest, that's one conpari son.

The other conparison is, specifically in ny
testi nony, was the counties that are west of the Cascade

Mount ai ns bet ween t he Canadi an border and the California
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border. That was ny second use of regional
conpetitiveness.

Q Do you understand that the nodel attenpts to
recogni ze the value of an additional hundred pounds of
mlk at any particular location for use in Cass |7

A | hadn't heard it that way, so | can't answer that
as yes.

Q How have you heard it?

A. That it is a value that, | don't know, properly
values the mlk in the area, and then -- and then al so
encour ages novenent of mlk from manufacturing plants to
Cl ass | pool manufacturing plants.

Q But when you tal k about regional conpetitiveness
with your dairy farmers, are you saying, look, if ny dairy
farmers don't get a simlar pay price in the Mdwest, they
are going to nove to the Upper M dwest?

A. That's a possibility. The -- we have seen shifts
in the last 20, 25 years, because this is ny historica
background, where producers are noving to areas where it
is -- it is best places to dairy, best profitable places
to dairy. And | do feel like it's inportant to create an
equal playing field as much as possible with the West
Coast and the Upper M dwest.

Q So you want Federal Orders to put a thunb on the
scale so that mlk doesn't nove to where maybe it nore

efficiently can be produced?

A | think there's bigger market forces at play than
Class | differentials that would -- that nove mlk into
TALTY COURT REPORTERS, INC. 9259
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where econom cs says it should be produced. There's also
natural resource constraints that -- that will conme into
pl ay.

Q So shoul d Federal Orders be used to try to adjust
for that, by saying, okay, we're going to charge nore in
Seattle than the mlk may actually be worth using an
econom ¢ nodel because of regional conparisons?

A. Yeah. In this instance with Cass | -- | think,
you know, rather than it being a disruptor, if -- if -- if
the Upper M dwestern prices are going to be adjusted

upward, then | think that the Western prices should be

adj usted upward as well conpared to the nodels. | think
there's sonme -- sone reality to that equity.
Q So now, actually |ooking at the map for Oregon --

MR. ENGLISH:  Wich is 398, correct, Your Honor?

Do | have that right?

THE COURT: Yes, it is.

But before we go there, | would just like to know,
is Seattle in Jefferson County?

THE WTNESS: Seattle's in King County.

THE COURT: Onh, that's right. Gkay. Thank you.
Thank you.

Now we're going to 398. Exhibit 398, also M G 45.

MR ENGLISH: And as | do that, Your Honor, |
woul d lI'i ke now to mark another exhibit, | believe, as 402.
It is MG 58.

THE COURT: Very good. Let's go off record at
2:27.
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(An off-the-record discussion took place.)

THE COURT: Let's go back on record.

W' re back on record at 2:28.

M. English, we have marked Exhibit 402, which is
also M G 58.

(Thereafter, Exhibit Nunmber 402 was marked

for identification.)
BY MR ENG.I SH:

Q So with respect to Oregon, where are the mlk
supplies, mlk production?

A. The majority of the mlk in the State of O egon
are in Tillanpbok County and then al so over in Mro County.
The balance is in the -- in the WIllanette Valley, which
is Multnomah County down to basically the California
border is where we will find cows that are, or farns that
are still in operation.

Q Down to Jackson County?

A. Down to Jackson and -- yeah. And | -- and it's --
the dairy industry in Oregon has changed dramatically in
that area in the last five years. So when | say that
there's farnms down there, there are specklings of one here
and one there as you get bel ow Lane County. The ot her
pl ace, there's a handful of dairies out in Coos County.
Al'l of those farns are organic.

THE COURT: |'m having trouble finding Coos.
THE W TNESS: Coos is southwest on this page.
THE COURT: Onh, | see it.

MR. ENGLI SH: Second county up fromthe west in
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California.

THE COURT: GCkay. And where is Portland? What
county?

THE WTNESS: Ml tnomah, | believe.

MR ENGLI SH:  Yes.

THE W TNESS: Mul t nonah, on the top.

M5. TAYLOR: Thank you.

THE WTNESS: Yeah. MU L-T-NOMA-H

MR, ENGLISH In a nore perfect world, Ms. Wulin
woul d be here to ask these questions.
BY MR ENG.I SH:

Q So | want to |l ook at, on this Docunment 402,

Row 2184, Douglas, Oregon, there's a proprietary operation
t here cal |l ed Urmpqua?

A Yep -- or yes.

Q And the nodel average, which is the colum sort of
right in the mddle, UWv3, for Version 3, average, put
that differential at a $2 Class | differential, correct?

A Yes.

Q And -- and then, as you have already discussed, a
fair nunber of locations were set to $3, and that's your
proposal for Umpqua in Douglas County, correct?

A Correct.

Q And if you look at Portland, Row 2200, the node
said $2.35, correct?

A |'"'mnot finding Iine 2220, apol ogi ze.

Q Right in sort of the mddle of the page,

Al penrose, Portland area.
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A 2200.

Q Did | say sonething other than 22007
A. 2200. | heard 22220. Sorry.

Q | may have done that.

So -- so 2200, mddl e of the page, for Portl and,
t he nodel had $2. 35, correct?

A Correct.

Q And, simlarly, you set the proposal $3, correct?
A Correct.

Q So how was the nodel flawed in setting a $0.35

di fference between Dougl as and Ml t nomah?

A. The -- to understand -- well, first of all, again,
| set the nunbers between the Canadi an border and the
California border using King County as a base, and taking
that to $3, and then nmatching the logic that was used in
t he 2000 nodel, which stated that -- or which showed that
all of the counties west of the Cascades were on the sane.
So | can restate that again if you need.

Wth that logic, Portland and the Portl and area

and the Unpgqua plant maintain the sane -- the sane val ue.
The conpetitiveness -- the conpetitiveness along the I-5
corridor, | think, is inportant to consider. | woul d hope

t hat the nodel would have considered that, but | think
it's inportant that there's a conpetitive bal ance between
all the -- all the plants on the I-5 corridor. MIKk noves
up and down the I-5 corridor to service these plants, and
fini shed goods nove up and down the |-5 corridor to

service the custoners. So | think it's inportant to

TALTY COURT REPORTERS, INC. 9263
taltys.com - 408.244.1900


http://www.taltys.com

TRANSCRI PT OF PROCEEDI NGS Decenber 01, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Ccreate a -- a parity in that nmarketpl ace.

THE COURT: |Is the I-5 corridor roughly from
Portl and sout h?

THE W TNESS: And north.

THE COURT: And north, yes.

MR. ENGLI SH: The Canadi an border down to --

THE WTNESS: The California border

MR. ENGLI SH: -- Mexican border.

THE WTNESS: Well, yeah, the Mexican border. But
we don't ship mlk south of the Oregon border very often.
QG hers mght, but that's not in our -- not how our mlKk
noves.

BY MR ENGLI SH:

Q | f hauling costs have increased, and other costs
have increased since 2000, woul dn't you expect that
rel ationshi ps between plants in ternms of the relative

val ue of the ml|k would have changed si nce 20007

A. In reality or in what the nodel would have
pr oduced?
Q Wll, let's start with the nodel
A Yeah. So to understand how mlk is -- noves al ong

the 1-5 corridor, you know, we have farns up and down the
| -5 corridor. W have plants up and down the [-5
corridor. Most all of those are pool distributing plants.
But for this exanple I'Il call them demand plants, in

whi ch we have contracts wth, and others have contracts

with to fill. And after you satisfy the denmand pl ants'
volume with how this network works, we have to -- we
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backfill product out of Eastern WAshi ngton.

Reality is, is we have got excess m |k production
in Eastern Washington that has to go sonewhere, but we
have been matching that off over the years by noving mlk
over the pass. And so while I'll recognize, yes, there's
going to be sone discrepanci es between transportation
costs between plants with how we try to fill in the
buckets and fill in the cracks with mlk, we try to keep
it as equal as possible, at least in relationto this --
to this proposal.

Q But you have discussed with your own counsel the
difficulties of getting into Seattle, the difficulty
t oday, especially today, of getting over the Pass into
Seattl e.

Does that sane difficulty exist in Southern O egon
to get mlk?

A. The milk that goes into the Portland market wl|
flowin a different direction, but it will flow through
the Colunbia R ver Gorge, which has its own chall enges
weat her-wi se. |t does not have the snowfall that shuts
down the Pass, but it has wind and snow and ice that
create chall enges. The -- but we have had our own
problens with -- with that area.

Wien we get extrene weather in the Seattle area
t hat shuts down 1-90, we tend to have the sane, that
weat her com ng fromthe south, and when that happens it
affects the Portland, it affects the Colunbia R ver Gorge

area. So they are different, but when it's extrene, it's
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bad.

Q So what about the mlk that goes to a plant in
Dougl as County, where does that cone fronf

A. The mi Ik that goes into Douglas County currently
is comng fromKl amat h, Jackson, Douglas, and it wll also
cone fromall the counties north of that up to Miltnomah.

| -- I wll say with sonme of the changes that's

happening right now in the industry, we are very likely
going to have to start shipping mlk from Yakima, which is
Sunnysi de, WAshington, area, potentially down as far as
Dougl as County to service denand.

Q But that's not happeni ng now.

A. At tinmes when we need to, it will happen, but it's
not on a regular basis, and | would not say that it's a

regul ar basis. But wth consistent departures of farms in

the WIllanette Valley, this reality will be upon us fairly
qui ckly.
Q Leavi ng aside the question of noving the m Ik from

farther away to the east, whether it's Washington or for
Seattle, or whether it's Portland, does National MIlk --
|"msorry -- does National MIk, or in this case Darigold,
agree that there are sufficient supplies of mlk for fluid
use in Washi ngton and Oregon?

A. Yes. Right now the PNWorder is about 20% C ass |
utilization. There is -- there is enough mlk to supply
the Class | demand. As long as we can get trucks
underneath of it and haul it, we can get it there, and as

long as we can find pricing agreenents that nake it nake
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sense economcally, we'll get it there.
Q And I daho certainly has sufficient supplies of raw

mlk for fluid use, correct?

A. Yes. | think Idaho, if regulated, | would
speculate is less -- way |less than 5% C ass |
|"msorry, maybe | msstated. "If regul ated" was
not the right qualifier. |If we knew the information, it
woul d be -- we would -- we would believe it would be |ess
t han 5%
Q | think what you neant was, if it were regul ated,

we woul d know the information?
A. Fair. Thank you for -- yeah. So that is ny

pr of essi onal opinion of ny market know edge.

Q So finally, let's turn to Montana. | -- ny
know edge may be dat ed.
s Montana still regulated by a state order?
A Yes.
Q Are there still two fluid mlk plants in Mntana?
A There are three.
Q Three. So | renmenber two. |I'msure the third was
very small. Ckay.
So one is owned by Darigol d?
A Correct.
Q One i s owned by DFA?
A There are two owned by DFA. And if |I'Il speak on

behal f of DFA, because it is public Montana record, or at
| east you can look it up on the FDA I M5 report, one of

those plants is located in Billings, Mntana; the other
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one is located in Geat Falls.
Q Ckay. So maybe part of ny confusion is, is the
Darigold plant | ocated near one of the DFA plants or are

they all far?

A | nmean, the Darigold plant is |ocated in Bozeman.
Q Bozenman.
A. The definition of "near"” in Seattle is different

than the definition of "near"” if you are in Montana.
Q | was well aware -- | knew that's why you were

going to -- going to go at ne.

Speed limts are really different in Montana, too.

A. | didn't realize there were speed limts in
Mont ana.

Q Are any of those three plants fully-regul at ed
under Federal Order?

A. | do not believe any of those plants are
ful ly-regul at ed.

Q Are any of those states partially-regulated on a
Federal Order?

A Are any of those partially-regulated on a Federal
Order? Yes.

Q Al three?

A | don't know.

Q Ckay. Does -- to the extent Darigold sells mlk
to other Class | processors, does Darigold charge an
over-order prem un?

A. At tinmes, yes.

Q Does Darigold presently pass along a fuel
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sur char ge?

A I n sone contracts, yes.

Q And | have either forgotten the answer or | didn't
ask the question: Are any of your fluid mlk plants
receiving mlk from another supplier?

A Yes.

Q Do you -- does Darigold pay that other supplier
over-order prem unf

A. It's organic mlk, so | don't know how you define
over-order premumwth organic mlKk.

Q What you nean is organic mlk is charged its own

price, correct?

A. Federal Order doesn't recognize organic. MIlk is
m | k.

Q Ri ght.

A So the price we pay for that is well over the

order. That's the definition of an over-order prenm um
woul d say yes.

Q But -- but if | use the term"over-order prem unt
for the purposes of services rather than a specific
quality of mlIk |ike organic, then -- then -- then the
answer is no, correct? Because the mlk you got is
organi ¢ m | k.

A. | forgot the question you were asking.

Q kay. Is the only mlk that Darigold receives
that's not its owmm mlk, organic m|lk?

A Yes.

Q Ckay. Does Darigold have any nenbers who are
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G ade B?
A. No.
Q Let ne consult for one second.

Goi ng back to the process and your testinony on
page 4. You have got several statenments, and | was goi ng
to read partial statenments. These are all on page 4.

"I kept the zones the sane. | kept the spread of
$0.15. | proposed a very sinple approach. | treated them
simlar."

Does "I1" mean expressly that, that this was your
deci si on?

A. | led the decision process, yes. So in states of
Washi ngton and Oregon, yes, | was the one that was
understanding that | was going to nake that decision and
sit up here and represent that.

MR. ENGLISH: | have no further questions, Your
Honor .

Thank you for your time, M. Schilter.

THE WTNESS: Thank you, M. English

CRCSS- EXAM NATI ON
BY MR M LTNER
Q Good afternoon, M. Schilter
A Good afternoon, M. Mltner.

Q |"'mRyan MItner. | represent Select MIKk
Pr oducers.
On page 2 of your testinony on the -- in the
first -- I"'msorry, second full paragraph, your second

sentence states, "The Pacific Northwest, specifically
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around Ki ng County, Washington, operates simlarly to the
urban parts of Federal Order 32, so | | ooked to those
areas for conparison.”

Can you tell nme how King County, Washington, is
simlar to the urban parts of O der 327

A Yeah. The -- what | was getting at was that they
were urban areas, particularly the | argest urban centers
in those parts of the country surrounded by rural areas
that were supplying mlk supply into those areas. That's
as sinple as ny thought process was in operating
simlarly.

Q You mght find simlar situations in other Federa
Orders, though, couldn't you?

A Yes.

Q So I"'mcurious as to why Order 32 specifically.

A. Order 32, you know, and | have later on -- well,
in the testinony said 32, but very nmuch so shoul d have
i ncl uded Order 30. And when | start |looking at the cities
of , you know, M |waukee, Oraha, Kansas City, Chicago,

M nneapolis, and Denver, | think that is a pretty good
representation. |If I'mgoing to nmake a conparison to the
M dwest and the Upper M dwest, those are the cities that
"' m | ooking at.

Q So it wasn't necessarily Cass | utilization in
those orders, it was a function of urban centers with
rural m |k supplies?

A. Yeah, it's good -- good point. | -- if we |ook at
the Federal Order Statistics Report from Cctober of 2023,
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Oder 32, 29.7%Class |; Order 30 is 6% Class |; but
Order 124 is 22.5.

So when | make conparisons to Order 30, that's a
6% Class |, | could see where you draw a concl usi on t hat
t hat does not operate in a simlar fashion.

So when | cone back to urban cities with rural
areas surrounding it and then try to conpare with those,
then that's where | | ooked at the specific differentials
that were in those counti es.

Q And that leads to ny next question, really a
gquestion to confirm You selected Order 32 because you
felt it operated simlarly to the Pacific Northwest and
King County and, therefore, tried to have the proposed

Class | surface mmc that which was devi sed for Order 327

A. The surface only for the base counties, or the --
|"mdrawing a blank on the termthat was -- that was used
in the --

THE COURT: They said anchor cities.

THE W TNESS: The anchor cities.

The anchor cities and base cities, at which |
woul d -- those -- | know anchor cities is what National
M1k had used. Base counties is what | believe |I recall
seeing in the original USDSS nodel .

BY MR M LTNER:

Q Ckay. Different froma pricing base city, like
Seattle is the base zone for Order 1247

A Yes.

Q Ckay. Those are two --
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A. Base county or base zone. | don't renenber the
exact term but | think we're tal ki ng about the sane
t hi ng.

Q We are tal king about -- that's ny question. Wen
| -- when | think of a base zone, I'mthinking Seattl e,
King County, for Order 124; Cuyahoga County, d evel and,
for Order 33.

You are noddi ng. Yes?

A Yes, | agree.

Q You tal k about, on page 3 of your testinony, a new
manuf act uri ng plant in Pasco.

When you were using your colored pencils, were
you -- were you -- were you considering the mlk demand of
Pasco inoperational or were you primarily focusing on the
pl ants as they are today?

A | think it would be -- it was with Pasco in
operation. To know that that opening of that plant is
imm nent and to not have it in the nodel, or at |east not
pl anned towards that, would be a m stake.

Q Do you expect that the operation of the Pasco
plant will alleviate or exacerbate your issues with mlk
haul i ng and the | ogistical problens that NDA has to
contend wit h?

A It will alleviate. That was one of the main
reasons for building the plant -- or not one of the main

reasons, but a contributing factor was, you know, we are

currently nmoving -- and |I'll share this information,
let's -- well, we'll range it sonmewhere between 3 to
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4 mllion pounds of mlk a day over this -- over these
nmount ai n passes, and -- and that is all at risk in
these -- in these weather events.

So while the current supply and demand bal ance on
the 1-5 corridor will still demand product to cone from
Eastern Washington, it will not be at the sane vol une as
it is today. And that's assum ng that today's vol unes
don't change. There nay be -- there may be a scenario in
the next ten years when m |k production grows, or if
there's plants that aren't operating where -- that bal ance
changes. But -- but as of right now, that alleviates a
maj or risk and a major cost to our system

Q | wanted to ask about a mninumdifferential. And
it was a -- several w tnesses had tal ked about that or
been asked about that during our previous session in
Cctober. | don't -- you may have been the first one this
week to really nention a mininmnumdifferential.

When -- did | hear you correctly to say that when
you were putting together the differential map for the
Paci fic Northwest, that you viewed $2. 20 as the base
differential fromwhich to work?

A No. That's -- the approach that |I took, as I
stated in ny testinony, was | started with King County at

$3 and then carried the sanme rel ati onshi ps forward.

The conversations -- so I'll leave it at that.
That was ny approach. | did not start at 2.20, | started
at $3 and worked ny way east.
Q For you and your commttee' s understandi ng, was
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$2.20 the minimumdifferential?

A | -- 1 don't recall if we talked about that in the
Western group. We may have. | don't recall.

Q The testinony you have provi ded about the
chal | enges faced by weat her and nountai ns and the other
itenms you have referenced, sone other w tnesses in support
of Proposal 19 have testified to simlar considerations
and expl ai ned that that testinony was neant to justify
increases in the differentials generally, and others have
offered that evidence to help explain why there were
devi ations fromthe nodel.

A Yeah.

Q So in your case, are you presenting this evidence
as justification for increasing differentials generally or
to support the deviations that you and your commttee nade
fromthe nodel's results?

A. Yeah. It would be to support the deviations. MW
justification to nove away fromthe nodel was nore about
regi onal conpetitiveness. W are not -- you know, we're
not that nmuch different than anywhere else in the country.
We all have challenges. W do not have road tenperatures
getting up to 115 degrees, though, so that's -- we're okay
with that. But the regional conpetitiveness was the
driver. And the way that it was laid out in the testinony
was that it was supporting information in general for
increasing differential s.

Q I n your testinony?

A Yes.
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Q Ckay.
MR MLTNER  Thank you. That's all | had.
THE WTNESS: Thank you, M. Ml tner
CRCSS- EXAM NATI ON
BY MR ROSENBAUM

Q St eve Rosenbaum for the International Dairy Foods

Associ ati on.

| nmean, |ooking at page 4, two days per year of
bad weather strikes nme as sort of pretty mnimal.

Am | m ssing sonething?

A. Yeah. The two days are not just bad weather. The
two days are of Pass cl osures.

Q Are what ?

A. The nountain pass closures. And these are not
just, you know, two-hour, three-hour closures. These are,
shut it down and sit. And we face the sane problens as
any other industry that's trying to nove products into the
Seattl e area.

So if we talk about the cost to service the
Class | market and we are dealing with tinme periods where
we have 24 hours where we can't nove mlk off farms, we
have to ask our farns to invest into farm storage to help
hold that m |k, or we have to balance m |k through addi ng
storage in our plants, or we have to add tankers of mlKk.
But the m |k keeps com ng out of the cows, and if we can't

nmove it, it's got to sit sonewhere.

Q | s there anywhere in the country that doesn't have
two days of equally bad weat her, you know, |ike hurricanes
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in Texas or Florida, or snowstorns in M nnesota, or things
of that nature?

A. | -- | would inmagine.

Q Yeah.

A But these are the realities of --

Q How nuch nore are you asking --

MS. HANCOCK: Your Honor, if he could finish his
answer .

MR. ROSENBAUM You're quite right. Please
conti nue.

THE WTNESS: Yeah. | think when we | ook at the
realities of sone of our farns, there is sone differences,
and | guess it depends upon how you manage or how you
bal ance a m |k supply to service a Cass | market. But
there are differences on the farns on farmsize and
storage. W tend to nove to a nodel where we -- you know,
sone of our farnms may not have a full day's storage. W
may be shipping five or six |oads a day off of a farm and
to ask a farmto put in, you know, enough storage to hold
12 | oads or six |oads because of a one-day pass closure is
unrealistic. And so when we have these extended
downti nes, or these extended cl osures, sone of the costs
and sone of those -- sone of those situations becone very
real very quickly.

BY MR ROSENBAUM
Q Did you read about how -- | think it was | ast
year, basically the whol e Texas Panhandl e shut down

t hrough this huge stormthere. Indeed they |ost power in
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Austin, Texas, for -- which is nornmally a pretty warm
pl ace, for like five days. It was 20-degree weat her,
et cetera?

A. Yeah. |It's an absolute disaster. And |ast
year -- or two years ago, we had that Pass, that sane Pass
was closed for five days, and we dunped a total of
10 mllion pounds of mlk during that five-day stretch.
And the size of those |oads, 10 mllion pounds, it was --
in our world, that's 150 | oads of mlk. And so we face
severe weat her as wel|l.

The consi stency of these problens year in and year
out, we have to build a system around.

Q And just to be clear, | think you answered this in
response to questions fromM. Mltner, but you're
pointing to these things as reason not that you shoul d
have the increases in the Class | differentials that the
Uni versity of Wsconsin nodel m ght suggest, but why you

are entitled to a deviation that would give you nore

noney.
AmI| -- did | hear that correctly?
A Before | answer that question, | want to either
have it asked again or -- | don't quite understand what

you are asking.

Q Well, | nmean, National MIk is asking for C ass
differentials in general that are higher than the
Uni versity of Wsconsin m dpoint between its two proposed
Class | differential increases, correct?

A Yes.
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Q Ckay. And so that's what I'm-- I'mreferring to
that as a deviation fromthe University of Wsconsin
nodel .

And | think M. MItner asked you a question
whet her when you point to things |ike weather, whether you
are doing that for the purpose of suggesting that
Uni versity of Wsconsin is correct, we are entitled to
nore noney, or in support of the proposition that
University of Wsconsin didn't get it quite right, we're
entitled to even nore noney.

A. Yeah. So again, |I'll go back to what | had said
in nmy testinony about how | answered quite a few of these
guestions. But, you know, establishing the increase in
our area, it all started with conparing King County to the
Upper M dwest conparabl e areas. The conversations of
support here are just -- are general support coments of
why the increases are justified.

Q Have you ever seen any indication over the entire
hi story of the Federal Order system going back to 1937,
where USDA, in setting Class | differentials, |ooked at
the conpetitive relationship between two different orders,
| don't know what it is, 1500 mles apart?

A. | personally have not.

Q And you want to have the sane Class | differentia
for pool distributing plants along the I-5 corridor over
what m | eage?

A. Absolutely. | think that creates parity anpngst

plants that are all conpeting agai nst each ot her.
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Q How many m | es?

A. It's a couple hundred. It mght be -- it mght be
close to a thousand.

Q A thousand m | es?

A | -- | -- it's probably not a thousand. It's
pr obably 600, 700 m | es.

Q You think we should have conpetitive parity anong
Class | plants over a 600-mle --

A. Absol ut el y.

MR. ROSENBAUM That's all | have.

THE COURT: M. English?

MR, ENGLISH Partly because |I forgot, but partly
because M. M Itner asked a question about this.

CRCSS- EXAM NATI ON
BY MR ENG.I SH:
Q For -- for -- why was there no anchor city in that
whol e quadrant, northwest quadrant of the United States?
A. | wasn't a part of those conversations when the
task force established the anchor cities, so | do not have
an answer for you.

MR. ENGLI SH:  Thank you. | have no further
guesti ons.

THE COURT: Are there other questions before |
turn to the Agricultural Marketing Service for their
guestions?

| see none.

Does the Agricultural Marketing Service want a

very brief break?
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M5. TAYLOR  No.

THE COURT: No? You are ready to go? Al right.

Good. Thank you. You may proceed.
Let's stretch for five mnutes. Doesn't hurt.
Al right. So please be ready to go at 3:10. 3:10.
(Wher eupon, a break was taken.)
THE COURT: Let's go back on record.
W' re back on record at 3:10.
Di d anyone el se have any questions before | hear
fromthe Agricultural Marketing Service? No?
Agricul tural Marketing Service, you may proceed
W th your questions.
M5. TAYLOR: Thank you, Your Honor.
CROSS- EXAM NATI ON
BY M5, TAYLOR
Q Good afternoon
A Good afternoon.

Q Thanks for sticking around all week.

A. Thank you for allowing nme the opportunity to
finally get up here. | think this is Day 14 for ne.

Q Yes.

THE COURT: It's nore for her.
MS. TAYLOR And a few others in this room
THE WTNESS: M ght be Day 12, put it that way.

And | appreciate your efforts for the industry.

As | haven't shared this before, but my famly is

in the dairy industry, mlks cows. They have for

50 years. And | took this path, and | really appreciate
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t he support that you have given to the small dairies and
the large dairies and all the industry.

M5. TAYLOR:  Thank you.

BY M5, TAYLOR

Q | want to -- so |I'man East Coast girl. | got to
orient nyself to the Pacific Northwest. So a couple of
guestions on that, using the handy maps, which | do
appreciate fromM. English, and | amgoing to nake a
collage on ny work wall when |I get hone with all these
maps.

You tal k about your plants on the first page, your
supply plants in Lynden, Chehalis, and Sunnysi de,
Washi ngt on.

Is that in the -- |like, what counties -- | want to
make sure | have the right counties -- is that kind of
supply area with those plants, what counties are those?

A. Yeah. So Lynden on your WAshi ngton map --
Q Uh- huh.

A. -- is in Whatcom County, so that's up at Canadi an
bor der.

Q Ckay.

A Chehalis, if you go straight south, is in Lews

County, and Sunnyside is in Yakina County.

Q Ckay. And then where is your Pasco -- | don't
know if |I'msaying that right -- plant going?

A That will be in Franklin County.

Q Over to the east side?

A Correct. East of Yakinma.
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Q Ckay. OCkay. And then if |'m understandi ng
correctly, alot of the mlk supply is in that Yaking,
Franklin, Gant area.

Did I hear that correctly?

A. Yes. | would say 60, probably 60 to 65% of -- of
the mlk in Washington and Oregon is in the Yakim, G ant,
Frankl in, Adans County area.

Q Ckay.

A. It is by far our largest supply of mlk in the --
Wi thin our systemin the Northwest.

Q And then -- then your plant up near the Canadi an
border, there is enough mlk up there to supply that
pl ant, or are you shi ppi ng?

A We have to ship mlk in from-- currently we are
shipping all of the mlk in fromnorth of King County --

Q Uh- huh.

A. -- and then we're also shipping mlk from G ant
County up to What com

Q Ckay. And that -- is Grant County where Moses
Lake is that you refer to in your testinony?

A Correct. Yes.

Q Ckay. And then you have distributing plants in
King County and then down the I-5 corridor; is that

correct? Maybe not you, but that's where the distributing

pl ants are | ocated.

A Yes. Yeah. The mgjority of them are between King

County and Mul t nomah County, Oregon.
Q Ckay.
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A. But on the I-5 corridor, yes.

Q Al right. Thank you. Al right. [I'mgoing to
try not to be repetitive of other questions that people
asked.

You tal k about -- and I'mon -- it's the m ddl e,
| oner half of page 2, that the nodel in 2000 had three
different values in the Pacific Northwest area. But the
updat ed nodel had simlar zones but were conpl ex enough
t hat you decided to kind of |ook back in offer zones that
are nore |like the old nodel, and I was wondering if you
coul d expand on why you decided to do that.

A. Yeah. Absolutely. Yeah, ny initial view, I|ike, |
understood the conplexity and the details of the nodel,
but I, you know, in all honesty, when you are working with
dairy farnmers and you are trying to understand m |k
pricing and how the system works, the conplexities that
were being thrown in there, for one, to ne, | didn't
under stand why, why it was inportant and why we had to
have these kind of conplexities. W could have had sone
sinplicities.

And then the nore and nore | thought about it, it
felt like there was situations where you could create
sone -- you know, with nmultiple different zones and al
these distributing plants and mlk coming in fromall
different areas, it just didn't nake sense to ne. And so
like | said, when we're noving mlk up and down the I-5
corridor to satisfy the pool distributing plants, why not

have themall in one zone. So go froma sinplicity
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standpoint, go froma parity viewoint, and -- and to ne
that was, that -- that's -- that was how | wanted to
approach this.

Q Ckay. Two questions fromthat.

When you say additional conplexities added to the

nodel , can you just maybe give an exanple of what you
what that would be?

A Just the fact that there were nmultiple zones
bet ween the counties that, when | | ooked at that, | -- |
didn't know how to descri be that because it didn't -- to

me, it didn't nmake sense what the nodel was kicking out.

Q And so we | ooked at a map that showed -- visually
showed the results for -- let's say, Washington as the
nodel put themout, and it definitely had nore zones. But
they were all within, let's say, 5 to $0.15 of each other.
| nmean, there wasn't a |lot of difference.

So what |'m hearing fromyou is the snal
differences didn't nake sense, let's go back to basically
the three zones as we have them now?

A Yeah. | felt like, to ne, to understand it and to
explain it, because it was a -- it wasn't just like, you
know, you | ook at the nodel from Florida out where you
have one zone, and they just get less and | ess as you nove
forward. It seened like it roller-coastered through the
Pacific Northwest. And I thought that to hel p explain why
it roller-coastered was nuch nore conplex than saying it's
all the sane.

Because the reality, when that m |k noves -- and
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this is -- I"msure you all understand this, but weekly
bal ancing in the distribution plants, this is a real
thing. Where unless you can create the right incentives
for distributing plants to act |like they are going to
receive mlk evenly all throughout the week, we have to
have bal ancing plants to absorb the mlk that they are not
t aki ng on the weekends.

And so even though the nodel is kicking out
nunbers that are up ten, down five, up ten, stuff |ike
this, that |ooks great froma macro view, but when you get
down to the weekly actions, they are pulling mlk in
Monday t hrough Friday, and they are pushing m |k out
Saturday and Sunday. And that's where | -- | felt like it
was best just to spread it out as one zone across the
whol e ar ea.

Q Ckay. Thank you

Let's see. And | apologize if you nentioned this
bef ore, because you do tal k about transportation, and you
tal ked about sonme internal freight data. That's not
NDA- owned freight, that's the third-party haul ers?

A Correct.
Q Ckay. And then you tal ked about m |k that noves
over the pass to get to Seattle.

Can you tal k about the volunes of m |k that nove
t hrough t here?

A Yes. So there's two main routes that when we nove
mlk from Eastern Washington to Portland and Seattle. So

"1l expand on Portland as well.
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But we will -- we will tend to bal ance the
Portl and market out of Yakima County. So if you | ook at
the Oregon map, that's Mil tnomah as bei ng bal anced out of
Yaki ma County. We have, in Lew s County, our
manuf acturing plant that we use as a balancing facility,
so the Lewis County plant wll bal ance Yakim as well.
And then the Gant -- it's nostly the Grant County m | k
t hat noves into King County.

So between Grant County and Yaki ma County on a
daily basis, right now we are noving between 3 and
4 mllion pounds of mlk per day. That is not an
insignificant anount of mlk. W run 73, 000-pound
| oads -- or, I'msorry, our hauler does. And that is
anywhere in that -- you know, let's just call it 50 | oads
of mlk every day that's going through those areas.

Now, the split between those areas can vary, but |
think for sinplicity we will say it's 2 mllion into
Seattle and 2 mllion into Portl and.

Q Ckay. Thank you

There's the supertankers that we had anot her
W tness earlier --

A We don't have supertankers.

Q 73,000 pounds isn't a supertanker?

A No. So the -- with the tankers in our area are
t andens - -

Q Ch, okay.

A. -- that reach up to 73,000. 1In the state of |daho
| believe there are supertankers, which will haul a net of
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86,000. W also are in the 86,000 net range, but they are
with tandens. That's alot -- it's -- those -- you know,
if there's other places, | understand, that only haul
50,000, and | can't imagine that the freight rates aren't
hi gher than what they really are. But those are the kind
of things we have had to do to try to -- try to cut costs,
i s payl oads.

Q Ckay. Ckay. I|I'mon page 4 of your statenent. In
the m ddl e paragraph you are tal king about in the -- in
likely insignificant counties where there's not mlk
production, you recomended the differential down to 2.50,
and that's what you did in Portland. But there's no 2.50

zone i n Washi ngt on.

A Yeah.
Q Ckay. Excuse ne, in Portland -- in Oregon, sorry.
A Yeah. So that is, if I recall, that is two

counties in Southeastern Oregon that butt up to a simlar
situation in Northeastern California --

Q Yeah.

A. -- SO we were trying to connect the dots between
t hose two borderlines.

Q And the 2.55 in Ml heur County seens to butt up
agai nst the 2.55 region in |daho.

Wul d that be correct?

A. Yes. Ml heur is still -- there's a handful of
dairies there, but that's an area just across the Snake
River that has vital agriculture.

THE COURT: Wbuld you spell that?
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THE WTNESS: MA-L-HE-UR

M5. TAYLOR | think that's it from AMS. Thank
you for your tine.

THE WTNESS: Thank you.

M5. HANCOCK: Thank you, M. Schilter. Just a
coupl e questi ons.

REDI RECT EXAM NATI ON

BY MS. HANCOCK:

Q You were asked about whether -- about the changes
t hat you had proposed to the nodel based on sone weat her
events, and | just want to be cl ear about your testinony.

You weren't suggesting that the changes that you
had proposed to the nodel were based on two snow days a
year, were you?

A. The two snow days a year is really referencing
there are significant events. Sure, you know, we get snow
up in the mountains. | think the Snoqual m e Pass in which
we go through will get 400 i nches of snow every year.

It's one of the nost snowy places that |'maware of in the
West Coast, and there's a road that goes through there.
The significant events is when that thing is shut
down for extended periods of time, and that artery that us
and other industries are using to access Seattle is
conpletely cut off. And that's when everything just
stops, and so those are disruptive events. And we have at
| east two of those a year. And |ast year we had five
consecutive days and/or -- yeah. And those are bad.

So that's what | was referencing was the extrene

TALTY COURT REPORTERS, INC. 9289
taltys.com - 408.244.1900


http://www.taltys.com

TRANSCRI PT OF PROCEEDI NGS Decenber 01, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

events on an annual basis, so -- and they are disruptive.

Q And you had tal ked about some other issues that
factored into your recomendation that was sent in by --
or that was submtted by National MIKk, including sone of
the congestion and traffic issues that face different
cities and noving mlk into the different |ocations; is
that fair?

A. Yeah, that is correct. And | -- you know, | want
it to be known that, you know, froma -- froma

situational contractual custoner situation, with how we're

dealing with selling mlk to custoners, | nean, we have
things that are -- that are cost drivers that are not
included in the nodel. You know, we have -- we deal with

the sanme tenperature, |ow tenperature constraints that our
custoners are asking for that are better than PMO
standards. Sane thing with somatic cell, PI, we try to
service those custoners. W have contractual arrangenents
that the nodel woul d never know about that drive costs up
that are -- that are higher than G ade A PMO statenents,
and those are things that are new since 2000.

M5. HANCOCK:  Your Honor, with that, we would nove
for the adm ssion of Exhibit 397.

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 397, also NWPF-47?

There is none. Exhibit 397 is admtted into
evi dence.

(Thereafter, Exhibit Nunmber 397 was received

i nto evidence.)
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M5. HANCOCK: | was just going to --

MR. ENGLISH | haven't noved themyet. Maybe
won't nove them

THE COURT: Ch, right.

MR. ENGLI SH:  Never m nd.

Your Honor, this is Chip English. | nove the
adm ssions of the four maps, 398, 399, 400, 401, and
anot her one of our charts, which is 402, which has the
| egend.

And this time I'Il et Ms. Hancock make her own
conmrent about it rather than mne, but | do nove adm ssion
of 398 t hrough 402.

THE COURT: Ckay. Ms. Hancock, I'Il hear from
you.

M5. HANCOCK:  Your Honor, just the sane
reservation. No objection with the understandi ng that
this witness can't authenticate the accuracy of the
docunent .

THE COURT: Thank you.

| s there any objection to the adm ssion of any of
t he maps?

There i s none. | admt into evidence Exhibit 398,
also M G 45; Exhibit 399, also MG 46; Exhibit 400, also
M G 47; and Exhibit 401, also M G 48.

(Thereafter, Exhibit Nunmbers 398, 399, 400,

and 401 were received into evidence.)

THE COURT: Is there any other objection to the

adm ssion into evidence of Exhibit 402?
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There is none. | do admt into evidence
Exhi bit 402.

(Thereafter, Exhibit Nunber 402 was received

i nto evidence.)

THE COURT: | am aware of the reservation that
Ms. Hancock has expressed. | find 402 to be reliable
enough to admt it now And | do really appreciate the
| egend that shows the source of the material.

Al right. That neans our next exhibit nunber
woul d be 403, and we can, at this tine, allow you to step
down, M. Schilter.

THE W TNESS: Thank you very nuch.

THE COURT: Thank you.

M5. HANCOCK: There should al so be a 53A, Your
Honor .

THE COURT: Let's see. So is this Steve Stout?

M5. HANCOCK: Yes. You shoul d have
Exhi bit NMPF-53 and 53A

THE COURT: What is -- does -- 53 |ooks like this
(indicating)? Good.

M5. HANCOCK: And we didn't bring hard copies of
53A, other than for the record, just because of its
l ength, but it's been on the website for quite sone tine.

THE COURT: Ckay. So I'mgoing to mark NMPF-53 as
Exhi bit 403, and I'mgoing to mark the other docunent as
403A?

M5. HANCOCK: | think it would be 404.

M5. TAYLOR  Yeah.
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THE COURT: 404.

(Thereafter, Exhibit Nunmbers 403 and 404 were

mar ked for identification.)

THE COURT: And the one that is 404, I'mgoing to
hold it up to ny canera, 404. |'Il do that at a later
tinme.

Ckay. Shall we keep going? |Is everybody ready
for us to keep goi ng?

MR HILL: Hold on one second, Your Honor.

THE COURT: Let's get started, and then we wl|l
take the break in just a little while.

Ckay. Wuld you state and spell your nane,
pl ease.

THE WTNESS: Sure. Steve Stout, S-T-E-V-E
S-T-OUT.

THE COURT: And have you testified before in this

pr oceedi ng?

THE WTNESS: | have not.
THE COURT: [|'d like to swear you in.
STEVE STOUT,

Being first duly sworn, was exam ned and

testified as fol |l ows:

THE COURT: Now, | have before nme Exhibit 403,
al so NWF-53, and | al so have Exhibit 404, and | would
just like to hold that up so that people who are renote
can see it, if you can.

M5. HANCOCK: It is online as NWPF-53A

THE COURT: Al right. Here's what it |ooks |ike.
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That's 404. | marked as 403, 53. Al right. Good.

|"mgoing to take a break soon, but let's get sone
of the testinony in. Are you |looking at how rmuch tine
there is left?

This would be a good tinme for a break, woul dn't
it? Let's take 15 mnutes, alnost 15 mi nutes. Please be
back and ready to go at 3:45.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

W' re back on record at 3:48.

Ms. Hancock.

M5. HANCOCK: Thank you, Your Honor.

DI RECT EXAM NATI ON
BY MS. HANCOCK
Q Good afternoon, M. Stout.

Wul d you m nd providing your business address for
the record, please.

A. Sure. It is 1405 North 98th Street, Kansas City,
Kansas, 66111.

Q And di d you prepare Exhibit 403 for your testinony
t oday?

A. Yes, | did.

Q And this is your full witten statenent?

A Correct.

Q And then Exhibit 404, can you tell us what that
docunent is?

A. That is just backup for the study that | was

r ef erenci ng.
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Q That you were referencing in Exhibit 4037

A Correct.

Q Ckay. And you have been very gracious with your
time and have been hanging out here all week waiting to go
on the stand; is that right?

A That's correct.

Q And our goal is to try and get you a chance to go
honme today, so will you be providing a truncated summary
of what you have in Exhibit 403, in your verbal testinony,

to augnent what you have in witing here?

A | would love to --
Q Ckay. |If you would --
A -- for all our benefit.
Q | f you woul d proceed, that woul d be great.
A Okay. Thank you.
Al right. If you wll turn to page 5. Just for
reference, again, | have on Table 1, just in reference to,

as kind of what Monty tal ked about, just as | was | ooking

at the different geographies, | was | ooking at Denver and

seeing why the nodel was coming in at a $0.05 reduction

versus our current 2.55, the nodel is comng in at 2.50.
And we felt that in |ooking at this, |ooking at

t hese other particular cities and states in which we have

had very simlar, if not even nore growh, in terns of

popul ation and/or Class | utilization, that it seened

unequi table for Denver to be at 2.50. And so that's

just -- that Table 1 is just show ng that we're asking for

$0. 75 increase fromthe present versus like Sioux Falls,
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Sout h Dakota, is $1.10; MIwaukee is $1.25, this is the
top right corner of that; and Kansas City, $1.35.

| do reference throughout ny docunents in terns of
Kansas City and referencing in regards to that, because we
have had a relationship on our mlk pricing surface in
whi ch Denver has, for the last 25 years, been $0.55 higher
t han Kansas City, and now we're goi ng from $0. 55 hi gher,
based on the nodel, to $0.05 below, so therefore, that's a
$0. 60 swi ng, and very, very painful.

So -- so let's go to page 11. And fromthere you
will see that on ny Table 2, one thing that | wanted to
talk very heavily about is on the gromh in Col orado. |
understand that the nodel, because of the natural growh
t hat Col orado has had in ternms of m |k production from
2000 to 2022, in Table 2, | kind of show that there's a
reason why that growth has happened.

Online 1 you will see that our production in 2000
is 1.8 billion pounds, and in 2022 it was over 5 billion
pounds. So, yes, substantial growh. 178%increase in
our production.

Online 2 and 3, if you will notice, there's a
reason for that. As we have had a substanti al
manuf acturing entity partnered with us that -- that built
a substantial plant in Geeley, Colorado, we had to -- we
were supplying the mlk for that plant, and we were
purposefully growing the mlk in that area for the reason
of being able to supply that plant.

So if you take out, between lines 2 and 3, which
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iIs netting lines 4, you will see that back in 2000 our net
mlk going to manufacturing was .73 billion pounds, and in
2022 it was 4.2 billion pounds. So the substanti al
increase in the production of Colorado mlk production was
due to the need to be able to fill that plant and ot her
manuf act uri ng pl ants.

So inreality, online 5 you will see that the net
of that, taking the Colorado m |k production and
subtracting the net mlk going to manufacturing, is we
actual |y have decreased our ml| k available in Col orado,
what's available for Cass I, which has actually decreased
27%

| then kind of tal k about our different hauling
costs that we have had substantial increases in hauling.
W're one -- unique in DFA for the seven areas that DFA
has, in which we have our own conpany fleet. |, of
course, amnot trying to reference our costs in terns of
DFA transportation, but -- so therefore, | go through and,
in Exhibit 404, provide sone -- a study that was done by
the ATRI, which is a national entity that tracks
i nformati on concerning transportation costs, and just to
show that how nuch their costs have gone up in terns of
their pool of -- that's part of their system

On page 13 | do reference sone of the differences
that that study shows versus what our transportation fleet
shows. So up at the top there you can see | have, for DFA
Mount ai n, we have 185 tractors, 327 trailers, with over

230 drivers that are part of our fleet here.
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So the reasons for some of those cost i ncreases,
we have trailers that obviously in the study doesn't
i ncorporate our type of trailers, which are obviously
stainl ess steel tubes, and theirs were obviously nuch
cheaper in terns for that study.

On nunber 2 you will notice the trailer, our
trailer sizes are large. W do nore than just
supertankers in which we have -- we can hold capacities up
to 80,000 pounds on a single trailer. W also have
supertankers that have been tal ked about that hold up to
80 to 85 throughout Utah and Idaho. A lot of our very
large trailers, the ones that hold up to 90, are in
Col or ado.

Then, because of that |arge trailer, obviously our
tractors have to be nmuch nore equi pped to be able to have
t he power, the tri-axles, the horsepower, and so on, to be
able to carry that nuch weight, and so the tractors al so
are nore expensi ve.

Qur driver shortages, as Monty nentioned, it's
been very significant throughout the United States. |I'm
not trying to pick on Utah, but in Colorado, but it has
been excessive, and it's been difficult to hire drivers.
So, anyway, that's the process | was going through to kind
of isolate those costs.

So let's go back to page 6. And fromthere, just
to kind of point to the fact that the reason for the price
parity is really to avoid the loss of these famly farns

that are in the state of Col orado.
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And what | nean by that is if the nodel was held
and we saw a $0.05 reduction in the location differenti al
for our Class | mlk, and the farners felt the inpact of
that, that -- not -- | did not cal culate, but others at
Kl eppi nger can reference this on Monday, but he cal cul ated
$1 inpact to what our producers would feel if that nodel
held true, along with -- not just the $0.05, along with
t he Make Al l owance as proposed in several other factors.

So that would be quite devastating to our farners.
And the potential of |oss of farnmers, whether they say, |
have had enough, what |I'mreferring to is in Colorado we
have sone very heavy expensive -- you guys have heard from
St ephen Koontz fromthe CSU in which he nentioned that the
costs in Colorado for feed costs are significantly higher
t han nei ghbori ng st at es.

That wasn't the case in 2000, but it is the case
in recent years. So things have changed. The costs are
hi gher, water is becom ng nuch nore of a heavy burden on
our dairy farmers. The urban encroachnent is significant,
so they have sone very real significant costs. And | have
heard frommany dairy farnmers since this has started, that
if they have a reduction like this, it could be the end of
their farm

And so if that was to trigger, and we start having
this cascadi ng effect of dairies noving and/or going out
of busi ness, we woul d have troubles being able to satisfy
our manufacturing commtnents. W would have trouble

satisfying our Cass | commtnents. It would be very
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devastating to nove that mlk fromother states nearby to
be able to bring that mlk into that area.

So that's kind of to sumari ze ny testinony.

M5. HANCOCK: Thank you very nmnuch.

Your Honor, we would nmake him avail able for
Cross-exam nati on.

MR. ENGLI SH:  Thank you, Your Honor. M nane is
Chip English for the MIk Innovation G oup.

CRGOSS- EXAM NATI ON
BY MR ENG.I SH:
Q And good afternoon, M. Stout.
A Good afternoon.

MR. ENGLISH: | am not going to apol ogi ze, but |
have a very long cross-examnation. This is a terribly
important witness, with terribly inportant testinony. |
don't know whet her you want to go one m nute past 5:00,
but | al so know we have sone other things we have to
addr ess.

And | think the Event Centre needs us to get out,
right? At sone point?

M5. TAYLOR: W are supposed to end at 5:00.

MR. ENGLISH: So | apol ogize. But even wth an
abbrevi ated statenent -- |'mnot sure why |I'm apol ogi zi ng.
This is a terribly inportant witness, with terribly
i mportant testinony, with increases in the nodel that are
rat her dramatic.

BY MR ENG.I SH:

Q Sir, I'lIl start with this: Can you name a county
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wth faster mlk growmh in the last 20 years than Wl d
County, Col orado?
(Court Reporter clarification.)
MR, ENGLI SH: Weld County, Col orado.
THE WTNESS: | haven't anal yzed things in that
manner, but probably not.
BY MR ENGLI SH:

Q On page 11 of your testinony, when you refer to
out-of-state purchased mlk into Col orado, under |ine
nunber 3, is that DFA m |k brought into Col orado?

A. Mostly, yes. But sone has been from ot hers.

Q Sone fromothers to supply DFA needs?

A. No. It's nore local distributing plants that have

had excess m |k, and we have took it into our plant.

Q That m |k does not reflect any organic mlk that's

nmovi ng into Colorado, is it?

A No.

Q That's no?

A No. Sorry.

Q You di scussed the Mountain area at the start of
your testinony.

What states are the Muntain area?

A. Thank you. It is Colorado, Wom ng, Montana,
Ut ah, and I daho.

Q How | ong has Dairy Farners of Anmerica had that
fleet of farmer-owned mlk trucks?

A From before DFA was in existence in 1998, WC
fl eet back then.
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Q | s that uni que for DFA?

A. It is -- was unique up until the |ast two years,
and now the Northeast Area Council has al so added fl eet.

Q To what extent, if you know, do other major
cooperatives in the United States use their own fleet or
use a third party?

A | do not know that nunber.

Q When you refer to nine manufacturing facilities in
the Mountain area, can you tell ne where they are?

A Yes. Just grab where |I reference that.

Do you have a page nunber, sir?

Q l"'msorry, | don't. Let ne ask it this way.

Does DFA have nine manufacturing facilities in the
Mount ai n ar ea?

A. A good way to change the subject. Yes, we do.

Q So --

A. Trying to find it. | had themwitten down just
to make sure | didn't mss any. |I'mtrying to find it,
but let ne go through it. | can't see it.

Ckay. W'l start off wwth Col orado. W have
Meadow Gol d, Engl ewood.
Q That's a fluid plant?
A. Yes. We have DFA, Fort Morgan in Col orado.

Q Is that a fluid plant or a cheese plant?
A. No, that is a balancing plant. It is a powder
pl ant .

Q Thank you.
A. | n Montana, we have two Meadow Gold plants, fluid
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plants, in Geat Falls and Billings. I n 1 daho, we have a

Meadow Gol d pl ant in Boi se.

In Uah, we have several. W have Meadow ol d,
Salt Lake Gty, a fluid plant; we have Meadow Gold in
St. George, which is an ice cream plant; we have DFA

Beaver, in Beaver, Utah, which is a bal ancing plant,

And we have Meadow Gold Las Vegas in Las Vegas,

which is a fluid plant.

whi ch
is a cheese and condensi ng operation; and we have Western
Quality Foods, which is an ESL plant in Cedar Cty, Ut ah.

Q Meadow CGol d Las Vegas, is that -- that's regul ated
under the Nevada state order, correct?

A Correct.

Q Does it -- is it a partially-regulated pl ant

any order, if you know?
A. Not to ny know edge.

Q The plants in Uah that operate in the dass |,

are they partially-regulated in any order?
A No.
Q The plant --

A Excuse ne, sorry, you said Class |I. The ESL pl ant

in Cedar Gty is -- depends on the nonth, but can be

partially-regulated in 51 or 124.

Q The Meadow Gol d operation in Idaho, is it
partially-regul ated?

A No.

Q Are either of the Mntana plants

partially-regul at ed?
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A. No, they are state order plants.

Q s the plant in Cedar City fully regulated on
Order 51 today?

A. It is -- October, | think it was. 1'd have to --
|"msorry, I'mnot positive, but it's cone and gone off 51
or 124, as | nentioned.

Q Do you consider your manufacturing plants to be
bal anci ng pl ants?

A Beaver and Fort Mbrgan, yes.

Q To balance Oass | in Col orado?

A. Fort Mbrgan does, yes.

Q You don't provide any bal ancing for organic ml Kk
in Col orado, do you?

A No.

Q Does DFA have any nenbers in Nevada?

A We do not.

Q There's been a |l ot of conversation about the
col ored pencil crew.

Were you a nenber of the col ored pencil crew?

A. Didn't know the termwas that, but | was part of
the group that -- concerning the area of Federal Order 32.

Q 327

A Uh- huh.

Q | n what geographical region for Order 32 were you

i nvol ved with?
A | honestly don't know where the others were com ng
fromin terns of their total geography, but it was

basically the m dwestern part of the United States.
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Q Stretching from --

A. So it could have been Order 30 as well, you know,
part of Order 30.

Q For you though, did you have any specific
geographic responsibility?

A Just concerni ng what was touching in 32, which was
Denver, Col orado area.

Q Were you involved with any rounds of changes in
the March, May, or June tineframes when National M Ik
submtted three separate sets of nunbers to USDA?

A. | was involved in informati on concerning that. |
wasn't the one that helped submt the information
collectively as National M|k required.

Q Do you know anyt hi ng about the differences that
wer e generated between March and May in 20237

A No, | don't.

Q For what we were told early on, anchor cities were
|argely cities along borders with other orders.

| s that your understandi ng?

A | was never given a definition of anchor city.

Q Do you know why Denver is such a city?

A Again, |large netropolitan area, bordering. And |
never heard that part of the term so..

Q One witness said it borders the M dwest.

I's that true?
A Yes.
Q What part of the M dwest does Denver, you know,

bor der ?
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A. O Oder 32, it's on the western end of 32.
Q Ckay. And so you understand that to be the
O der 327
A Uh- huh.
Q |"msorry you have to answer yes for the court
reporter.
A Yes.
Q Were you involved in any of the runs done by the
USDSS nodel ?
A No.
Q Did you provide any plant information or
corrections to the runs?
A. | provided sonme plant information to Ed Gal | agher,
who provided it to the main source.
Q What plant information did you provide to
M. Gallagher?
A. Pl ant capacities that he was asking that he wasn't

awar e of.
Q Ckay. Was it anything about new plants or plants

t hat shoul d be taken off because they are cl osing?

A Yes, we went through that, yes.
Q Did you offer any nanmes of plants that should be
added?

A Not that | recall

Q On page 6, which you did testify about directly
today, you stated, "We also feel the differentials
assigned by the study fell short for the Western region,

especially in California."

2023

TALTY COURT REPORTERS, INC. 9306

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Did you ever raise any issue with Dr. Stephenson

or Dr. Nichol son regardi ng any i nadequacy you perceived in

t he study?

A You said California. | don't see that.

Q | think it's Colorado. Maybe it's supposed to be
Col orado. | apol ogi ze, may be a typo.

A. No, | did not.

Q Okay. Do you believe the study did not consider
rel evant vari abl es?

A. | wasn't fully aware of everything that went into
the nodel. | wasn't privy to that information. But as we
tal ked as a group, we felt that there was sone areas which
it was inadequate, so | had no discussions with the
doct or.

Q You have di scussed haul i ng costs havi ng doubl ed
conpared to 2001, correct?

A Yes.

Q Do you agree that the nodel already includes

haul ing costs in it?

A. To sone degree, yes.

Q Do you know t o what degree?

A | do not.

Q When you di scussed hauling in your testinony, do
you do it to support the conclusions of the nodel -- I'm
sorry -- do you do it generally to support the idea the

Class | differentials need to go up or do you do it to
justify deviations fromthe nodel ?
A. A conbi nati on of both.
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Q So in what way does it justify deviations fromthe
nodel for haul i ng?

A. In ternms of the specifics of different areas in
whi ch hauling costs are nore expensive for reasons that
the nodel is not able to capture.

Q So it's your understanding the nodel doesn't take
into consideration hauling expenses in particular regions
of the country?

A. Yes, | feel that's the case. Al hauling costs
concerning different regions of the country.

Q Are you aware that National MIk Producers
Federation -- you have been here this week -- are you
aware that National M|k Producers Federation proposes to
lower Class | differentials in North Carolina fromthe
nodel ?

A. Just -- | heard that, yes.

Q Wl |, how does that square with the idea that
haul i ng rates shoul d be considered for raising for
Col or ado?

A | don't know the specifics of North Carolina.

Q When selling its menber mlk in Col orado, does DFA
negotiate for over-order premuns wth the ass | plants?

A Yes, we do.

Q Have you al so passed al ong fuel charges,
surcharges, in recent years on Cass |?

A. In certain custoners we're able to pass on a fue
surcharge, which ny definition of a fuel surcharge is not

all fuel costs, it is an increnental increase in the fue
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cost. So partially, yes.

Q I n your region, does DFA ever pay another supplier
over-order premiumfor mlk received at your fluid plants?

A. Can you repeat that question?

Q In your region of the -- that you are responsible
for Dairy Farnmers of Anerica, does DFA pay other suppliers
an over-order premumfor any mlk received at fluid
pl ants owned by DFA?

A. | don't recall that, when that has happened the
last. So | guess the answer would be | don't know.

Q Let ne just maybe ask the question a different
way. Are there other suppliers of mlk in Col orado, other
t han DFA?

A Yes, there is.

Q O her than organic?
A Yes.

Q Are they significant?
A No.

Q So as highlighted by you in the short conversation
with your counsel, on pages 4 and 5, and the chart, making
conpari son between Denver and other cities, you say,
"Those cities have simlar populations or simlar
popul ati on growth," correct?

A. Denver has been nuch greater than -- popul ation
growt h has been much greater than those other cities, but
simlar in sonme ways, yes.

Q Ckay. But also Colorado m | k production has been

as you acknow edged, very significant over the | ast
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20 years, correct?

A Correct. So has South Dakota's, has increased
actually nore than DFA's on a percentage basis in
Col or ado.

Q When you say they have simlar beverage

2023

consunption, by that do you nean the demand for fluid mlKk

products is the sanme?

A " mtaking fromUSDA s information concerning the

bever age demand, and extrapol ati ng that agai nst the

popul ation to determ ne what the Cass | usage mght be in

those states, and all of them have gone down, as you can

See.

Q And as they have gone down, doesn't the University

of Wsconsin nodel take into consideration that

i nformati on?

A | assune so, yes.

Q In the footnote on page 4, footnote 5 on page 4 --
|"msorry -- page 5, page 5, footnote 5, you say that --
that "demand by state"” -- "determ ned Cass | denand by

state by | ooking at national per capital consunption and

mul tiplying that by the state popul ation," correct?

A Correct.

Q And then conparing that to the state's mlk
production, correct?

A Say it again? Excuse ne.

Q And then you conpare that to the state's mlKk
production, correct?

A Yes.
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Q What does that neasure?
A. That's not the -- I"mnot neasuring in terns of
t he conparison between the two. |'m neasuring just

showi ng what the demand has been, as well as what the mlk
producti on has been.

Q How shoul d USDA use that in setting C ass
differential s?

A. That is not what the purpose of this was. It was
just showing that there is simlarities between these
nearby cities and states that doesn't seemto reflect a
justifiable reason for Denver to go down versus the others
to go up significantly.

Q Well, isn't a justification that in ternms of -- as
you yourself have indicated, there's a lot of mlk in
Colorado and limted need for Cass |, whereas in sone of
those [ ocations there's a need for that mlk to nove
Sout heast to fill the needs of fluid use, correct?

A |"mnot famliar with the novenents of mlk in
t hose ot her areas.

Q Well, if you are going to conpare the other areas,
isn't it inportant to be able to conpare the novenent of
mlk in those other areas?

A That's what the other w tnesses have testified
concerning. | was focused on ny area.

Q On page 6, in the mddle of the page, mddle
par agraph, second sentence, you state, "There are
inportant factors that the University of Wsconsin nodel

is not able to take into consideration that, if left, the
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nodel 's results only would result in disorderly marketing
condi tions."

What "disorderly marketing conditions"” would
result if we relied on the nodel in Col orado?

A Actually, what | was stating in nmy overview, the
cost -- excuse ne -- the effect of what that would do to
t he Col orado producers could be substantial and
significant in regards to novenent of dairy farns going
out of business and/or noving to other states because of
it not being profitable of themto nmake noney in the |ocal
area. That would be devastating to the needs of what our
class -- satisfying the Class | market, as well as our
manuf act uri ng conm t ments.

Q So you are taking into consideration your view of
future needs in Col orado, correct?

A On ny anal ysis are you aski ng what woul d happen?
Di sorderly marketing conditions, yes.

Q And how rmuch nore mlk would there need to be in
Col orado than there is today relative to the Cass | use
in order not to have that risk?

THE COURT: In order not to have that what?
MR, ENGLISH: That risk, that risk that he's
assessi ng.
THE WTNESS: | can't determ ne that.
BY MR ENG.I SH:

Q | f there's sonething nore, tell me nore. If it's

the sanme thing, tell ne it's the sane thing you have been

referring to.
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"There are factors at play" -- this is the sane
paragraph -- "there are factors at play in the greater
Col orado region that the University of Wsconsin nodel is
not constructed to contenplate, that provide clear
evi dence that the nodel's output has underpriced the
pricing surface regions for this region."

What is that "clear evidence"?

A. That the -- as stated, especially referencing the
tabl e concerning the growh in the production of mlKk,
which that's on Table 2 on page 11, that the growth in the
production of mlk in Colorado has been to satisfy the
needs of the manufacturing, and actually our net mlKk
going to Cass | has actually reduced since 2000.

So to me, that's another factor that the nodel has
not capt ured.

Q When you say, "DFA Col orado production avail abl e

for Class |I," is that volune that actually goes to
Class 1?

A. Class I, Cass Il, yes, those plants, yes.

Q So isn't that as nmuch a factor of Class | sales

bei ng reduced as we have heard throughout this hearing?

A Yes.

Q | nean, you are not saying, of course, that if
there were C ass | needs, you would short the O ass |
mar ket, are you?

A. That actual ly coul d happen.

Q Has t hat happened?

A. No, it hasn't. Again, nothing's been changed. W
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are still at the 2.55 | evel.

Q Has DFA, National M1k, done an actual econonic
analysis to showthat if this 2.55 | evel was adopted,
there would actually be a reduction of available mlk in
Col or ado?

A. "' mnot aware of the study, no.

Q QO her than the plants issue, did you or do you
know i f anyone went to Dr. Stephenson or Dr. Nicholson to
say, hey, you have not taken these factors into
consi deration?

A. "' mnot aware of anyone, but |'mnot privy to that
because I was not part of that. Ed Gallagher would be
abl e to answer that.

Q If -- if 2.55 was too | ow, what was the econonc
rationale for saying it needed to increase to $3. 307

A Ckay. W -- as we're analyzing it, honestly, to
the detrinent of -- producers in our area in Col orado were
not happy with my approach. But we felt that we had to
gi ve sonething. GCkay? Meaning that we wanted to -- our
producers wanted us to nmaintain the $0.55 differenti al
bet ween Denver and Kansas City, which neans we would go up
much nore than 3.30, but felt that that was obviously too
much of an ask, and that we needed to be sonewhere in that
range of the 3.30, which is actually bel ow where Kansas
Gty is.

So, again, a $0.60 change fromwhere we are
currently now, $0.60 bel ow Kansas City is where we felt

was a good place to settle in.
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Q You said $0.30 |l ess than Kansas City? You nean
$0. 30 nore than Kansas City?

A. No, $0.60. |In total, we have gone down -- our
differential is actually going to be a net change of
$0.60. We're going to be -- the 55 that we currently have
is going to go to a $0.05 less in the new proposal.
That's -- the delta is $0.60.

Q But in addition, the decision was made to raise
Wchita up to 3.85, correct?

A. | wasn't aware of that. | focused on ny area.

Q You used the word "equitable."” Please define
equitable as you are using it in this testinony.

A. Ckay. For ne a lot of things that are concerning,
as | stated, just our producers felt there was very nuch a
concern that the current slope between Kansas Gty and
Denver needed to be maintai ned because of the cost that
t he producers have in their raising -- effectively making
the mlk with their feed costs, water costs, environnental
i ssues in the Denver, greater Denver area. So those areas
were -- were the nmain reason for those changes was the
fact that costs were significantly higher than those | ocal
areas in neighboring states.

Q |"msorry, those costs?

A. Yeah. The feed costs, the cost to produce the
mlk in Colorado has significantly increased.

Q In creating a national price surface, are you
aware if USDA has ever used differences in feed cost

between different areas to set Cass | differential s?
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A No, |'m not aware.

Q Do you know whet her USDA has ever considered this
concept of equity in setting Class | differentials?

A | don't know.

Q What is the standard by whi ch USDA shoul d eval uate
whet her or not Class | differentials are equitable?

A. By taking feedback fromthe industry and those
| ocal areas to determ ne whether the nodel that can't be
perfect and provide all of the paraneters across the whole
country can therefore be | ooked at and revi ewed and
nmodi fi ed.

Q On an econom c |l evel, how do you judge equitable?

A | don't. | don't know.

Q Do you believe that supply/demand signals shoul d
be allowed to operate within the m |k nmarket under a
Federal Order systemoperated with m ni mum prices?

A. Say that again?

MR. ENGLISH You won't let her read it back, wll
you?

THE COURT: No. | was listening very carefully,
and | didn't understand the question.

THE WTNESS: Thank you, Judge.
BY MR ENGLI SH:

Q Do you believe that supply and demand signals
shoul d be allowed to operate within the m |k market with
Federal M|k Marketing Order m ni num prices?

A. That's a | oaded question. | -- |I'mnot sure how

to answer that.

TALTY COURT REPORTERS, INC. 9316
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W N PP O © 0N O 00 M WDN R O

TRANSCRI PT OF PROCEEDI NGS Decenber 01, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q Vell --

THE COURT: You want to name a particul ar signal
to gi ve hi m sonet hi ng?

MR ENGISH: | will give him | certainly was
trying to ask the big general question, and that's fine.
BY MR ENGLI SH:

Q So, for exanple, if there was a flush of mlk in
t he Denver area that surpassed demand, do you think the
price of mlk there should go down in order to counter the

over producti on?

A. You did say "demand," and, yes, the answer m ght
be yes.

Q Under what circumnmstances should the answer -- |'m
sorry, | don't want to cut you off.

A |"' msaying all demand, not just C ass |

Q Do you understand the purpose of Federal Orders is

to bring forth an adequate supply of mlk for fluid use?

A Yes.

Q Ckay. I n what sense shoul d USDA consi der denmand
for alternatives in setting that portion of the Cass |
differential that varies fromone part of the country to
t he ot her?

THE COURT: Ask it one nore tine, please.
BY MR ENGLI SH:

Q I n what way shoul d USDA, in addressing that part
of the Class | differential that varies by |ocation,
consider alternative demands for mlk like Class I117?

A. To me, it's just what's happeni ng, where AMS is
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asking for a hearing for feedback fromthe industry to see
what different pockets of mlk are being cost, based on a
nodel in this exanple.
Q Goi ng back to page 11
To the extent that DFA entered into an agreenent
wth a private party to supply it mlk for Cass Il use,

DFA did that voluntarily, correct?

A Yes, in partnership wth the manufacturer.
Q Ckay. But you weren't coerced into the agreenent,
were you?

A. Qur hands were tied, we -- no. Just kidding. No,
we were not coerced.

Q That m ght have gone a different direction, but to
be clear, you did not -- the hands were tied was a joke.
You were not coerced, correct?

A That was a joke. No, we were not coerced.

Q The record may not get the |aughter, so..

To what extent should Class | processors be

charged a higher Cass | differential because a co-op

ends -- operates into a voluntary agreenent to supply mlk
for Class I117?
A That's difficult to answer. In hindsight, it's

easy to |l ook at that and say, oh, yes, of course.

But as we were working with the manufacturer, and
they were wanting to build this plant, and we wanted to
supply that plant, we grewthe mlk in partnership with
them It was -- it was a -- a nice relationship that

occurred.
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"' mnot sure how to answer your question in
hi ndsi ght, that's obviously I know where you are going
but --

Q Well, where I'mgoing is, I"'mtrying to figure out
why fluid mlk processors should have to pay nore noney
for that.

A. "' mjust saying, the factor of having the growth
in Colorado to be the reason for decreasing the |ocation

differential is not justified, looking at it in a vacuum

Q Does the nodel look at it in a vacuunf

A. In this regard, | -- it seens to be that it does.
Q You said you've been with DFA for what, 35 years?
A 30 years.

Q 30 years.

So back before Federal Order Reform in
establishing Class | differentials, USDA was trying to
find a way to get mlk, A togoto Cass | plants; and B

nove to where the mlk is needed, correct?

A As a general statenent, yes.

Q | f you adopt National MIk's concept west of the
M ssi ssi ppi, the deviations fromthe nodel are highest
precisely where there are other demands for mlk, |ike
Class Ill, and not a terrible ambunt of demand for
Class I, is there?

A. In a macro picture, yes.

Q Well, continue ny exanple further, ny exanple to
flush mlk in Denver now turned on its head. |If the

ci rcunstances in Colorado persisted, and if an area |ike
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Kansas City does not have such a surplus of mlk in
relation to demand, do you think it would be appropriate
for the price of mlk to be higher in Kansas Cty than in
Denver ?

A Yes.

Q So in that case, isn't it possible that the supply
and denmand forces we just discussed were what drove the
nodel to generate a $2.50 differential for Denver and a
$3.35 differential for Kansas City?

A In terns of the nodel ?

Q Yes.

A. | think you said 2.55 for Denver, and they are
com ng up with 2.50.

Q If | said 2.55, | neant 2.50.

A Ckay.

Q So 2.50 for Denver and 3.35 for Kansas Gty was
t he nodel results, correct?

A Correct.

Q So isn't it possible that that's what the node
was | ooking at, the need to get mlk noved to Kansas City
and the fact that mlk was not as necessary in Denver for
fluid mlk purposes only?

A. | don't know all the paraneters that went into the
nodel, but it doesn't seemreasonable to have Denver be at
2.50 when, yes, there was a supply of mlk for the area.
But was it excess? No. And hence, that's -- we're not
asking for a location differential above Kansas City,

we're asking for a differential that is bel ow Kansas City.

TALTY COURT REPORTERS, INC. 9320
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Decenber 01, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q But not as nuch as the nodel woul d suggest,
correct?
A Correct.

MR. ENGLISH:  Your Honor, | would like to have
mar ked an exhi bit.

THE COURT: This will be 405.

MR. ENGLI SH: May | approach, Your Honor?

THE COURT: Yes, M. English. Al right. What
"' m marking as Exhibit 405 is MG 60. That's 60.

(Thereafter, Exhibit Nunmber 405 was marked

for identification.)

MR, ENGLI SH:  Your Honor, if | may, Exhibit 405,
M G 60, is another, now, for jurisdictions that we have
been discussing -- or discussed in this testinony,
sel ected | ocations in Col orado, |daho, Kansas, M nnesot a,
M ssouri, Mntana, South Dakota, Utah, and Wsconsin. It
has the sanme | egend as before.

And | recogni ze, again, that pool distributing
supply plants, while sourced in Exhibit 56, is not going
to be corroborated by this w tness, nonethel ess, you know,
continue to hope these docunents are useful, and that we
can nove adm ssion and have the sane conmentary.

BY MR ENGLI SH:

Q So what this shows in one page, rather than having
to junp around, is this $0.05 difference you and | were
just tal king about.

| f you | ook at Line 233, which is the first line,

is Denver, Colorado, correct, sir?
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A Correct.

Q And then the ninth |Iine down, Row 1498, is Kansas
Cty in Jackson, M ssouri, correct?

A Correct.

Q And it reflects that your proposal in June
established a $3.30 -- proposes a $3.30 differential for
Denver and proposes a $3.35 differential for Jackson,

M ssouri, correct?

A Correct.

Q Now, we heard testinony about the need to nove
mlk from say, Western Kansas to Mssouri, admttedly
Sout hern M ssouri, but M ssouri and Arkansas.

How is mlk going to nove west, for instance, out
of Colorado -- I'"'msorry -- nove east to Kansas City with
a $0.05 difference in between Col orado and Kansas City?

A. | don't see that it would be noving, nor does it.

Q So then you discuss in your testinony you need to
align other areas like Salt Lake Cty, Montana, and
Sout hern I daho with Denver, correct?

A In terns of alignnent? Yes.

Q Yes. So by -- let's also | ook at Exhibit 405.

And | ook at, for instance, line 1337, OQter Tail,
M nnesota, where the proposal is $2.80.

Do you see that?

A. | see that, yes.

Q And do you see three columms over that the
di fference between Proposal 19 and the University of

W sconsin nodel is $0.45, correct?
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A. | see that, yes.

Q So, in other words, National M|k proposes raising
the price in Oter Tail, Mnnesota, the Upper M dwest, by
$0. 45, correct?

A Yes.

Q And then you propose aligning Denver with the
Upper M dwest by raising it $0.80, correct? Line 17?

A Yes.

Q And now you are also then saying, as a result --

' msorry, go ahead.

A $0. 75.
Q $0.75. Al right. Thank you. | neant -- because
| nmeant -- |I'll take the 75, but | nmeant the $0.80, the

proposal over the University of Wsconsin, which is one
set of colums over, which is $0.80 increase. | was
conparing the increases between the proposal and the
nodel , not the difference between the proposal and the
current.
Do you see $0.80 in that colum?

A Yes.

Q What |'mgetting at is, doesn't this all ook |ike
a bootstrap, that what you did is you start- -- National
MIk started by increasing Mnnesota, then you needed to
i ncrease Col orado, and then because of Col orado, you have
to align Salt Lake Cty and Montana and | daho, and
t herefore you have to increase those?

A | can't answer that.

Q | f USDA di sagreed and deci ded to keep the Denver
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differential inline with the nodel, would that al so nean
t hese other areas, like Salt Lake Cty, Mntana, and
| daho, would need to be lowered to remain in |Iine?

A. | think that would have to be revi ewed, obviously.

Q You al so descri be changes in your testinony you
made to Greel ey and Fort Mdrgan, and you said that USDA
shoul d reject the nodel results and keep a slope, a
current slope, of $0.10 between the counties as opposed to
maki ng them the sane, correct?

A Correct.

Q And you just justified that because it would be
"l ess disruptive to the marketplace to keep themthe
sane. "

| s that correct?

A Correct.

Q What di sruption in the marketplace do you maintain
woul d occur if those two counties in Colorado, Geeley --
in Colorado, that is Geeley and Fort Mdrgan, were to set
each at the nodel average?

A In ny eyes, in terns of |ooking at the mlk
novenents, that the mlk in the area of Geeley to satisfy
the Greeley custoners would stay |ocal and, therefore, not
have to go to Denver, and therefore, that's where the
$0. 10 difference is coming from

And in the like matter, Fort Mdrgan -- so this is
all present slope that we have currently that works
actually very well. W were just trying to naintain that.

So the additional $0.10 slope between G eeley and Fort

r TALTY COURT REPORTERS, INC. 9324
taltys.com - 408.244.1900



http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Decenber 01, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Morgan i s again where that pocket of mlk is which woul d
go to the Fort Morgan plants.
Q s it your contention that the nodel does not

directly allocate those cost differences?

A | can't answer that. | don't know what the nodel
was doi ng.
Q Assunmi ng for a nonent the manufacturing plants in

Col orado were pulling mlk, raw m |k away needed by fluid

plants, can't those plants address that through over-order

prem uns?
A. Coul d you restate that a different way?
Q Leaving aside -- | don't think you have said this

right now, that this has been happening, but if

manuf acturing plants in Colorado were pulling in so nuch
raw ml k that there was not enough raw mlk for fluid
plants, can't fluid plants address that by paying
over-order prem uns?

A. That's a hypothetical | couldn't answer. |'m not
i nvolved in over-order premiuns in terns of addressing
that with the plants.

Q And | think you may have already said this, that
you do not know of circunstances where any proprietary
fluid mlk plant in Col orado has had insufficient mlk for
their fluid needs because of manufacturing denands,
correct?

A That is correct.

Q And to the extent DFA has its own supply of mlk

in Colorado, it can make the decision to serve its own
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pl ants over manufacturing plants, correct?

A Correct.

Q G ven National M1k Producers Federation's
proposal , and the argunent that Col orado should not go
down, is there any market condition where you believe

Class | differentials should go down?

A. To me, if there was surplus mlk in the area in
whi ch m |k was noving | ong di stances to be disposed -- or
|"msorry, not disposed -- but delivered to other plants

could be a consideration for that.

Q Any ot her market conditions where you believe
Class | differentials should go down?

A Restate that.

Q Any other -- other than the one you just naned,
which was m |k noving a |ong distance, are there other
conditions in which you believe Class | differentials
shoul d go down?

A. Not that | can consider right now.

Q So assum ng Col orado producers -- strike that.

Col orado producers receive, at least in part, the
Federal Order blend price, correct?

A. Yes, they do.

Q G ven the fact that they receive a blend price
how will a higher Class | differential incentivize a
cooperative like DFA to supply fluid plants instead of a
cheese manufacturer?

A We woul d neet the needs of the custoner, and so

that change in location differential would enable us to
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continue to do that based on our increased costs that we
have on satisfying that Cass | custoner.

Q Isn't the overall relevant -- isn't the rel evant
nmetric overall volunme of production avail abl e?

A It's actually very stable right nowin terns of
our supply from our producers neeting the needs of all our
custoners i n Col orado.

Q s it your view that the nodel, or at |east USDA
in adjusting Class | prices, needs to consider and
i ncorporate the business relationship between DFA and the
private cheese nmanufacturer?

A. Restate that differently.

Q In setting Class | differentials, is it your
position that USDA needs to consider and incorporate the
busi ness rel ati onshi p between DFA and a private cheese
manuf act urer ?

A. | amstating that the m |k novenents in a
particul ar area should be of a factor, not just O ass |

Q So in that circunstance, is it also not the case
t hat USDA shoul d take into consideration other actual
busi ness rel ati onshi ps such as organic m | k?

A | can't answer that.

Q Isn'"t it true that organic processors can only
purchase m |k from organic suppliers?

A. They -- | haven't thought of a question |ike that.
They obviously, | guess, could, if they wanted to put up
conventional mlKk.

Q Well, if they want to remain an organi c processor

TALTY COURT REPORTERS, INC. 9327
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So they're organi c processor, they need organic mlKk,
correct?

A Yes.

Q And organic mlk conmes fromorganic dairy farners,
correct?

A Correct.

Q And those business relationships will also inpact
the mlk availability for organic fluid m |k processors,
correct?

A l"msorry, I'"'mnot that close to the organic
supply and demand, so | can't answer that.

Q Do you at | east know that there is a significant

organi ¢ processor |ocated in Col orado?

A Yes.

Q And they pay Cass | prices, correct?

A. |'"'mnot that close to the plant, so | don't know.
Q Well, if they are a Class | operation --

A. |"msure they will -- or are.

Q Then they are required to pay the O ass |
differential, correct?

A Yes. Yes.

Q Ckay. And you are aware, | think there was
testinmony earlier today fromM. Schilter, that organic
mlk pays a price significantly higher than the Federal
Order price, correct?

A. Yes. Significant is subjective, but, yes.

Q And you sai d DFA does not have organic mlk in

Col orado, correct?

r TALTY COURT REPORTERS, INC. 9328
taltys.com - 408.244.1900



http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Decenber 01,

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. We have a very snmall anmount of organic mlk in
Col orado, fromtwo producers.
Q Smal | enough that it could not really nmake a

difference for a |large organi c processor |ocated in

Aurora -- |located in Boul der, Col orado, correct?
A. That 1s correct.
Q So if USDA is to consider the uni gueness of any

private relationship, for instance, between DFA and a
cheese processor, shouldn't USDA al so consider the
uni queness of the organic m |k market when consi dering

where to set Class | differential s?

A. M. English, | think that's been a questi on asked

for a lot of organic processors that are producers for

nore than a decade, but | can't answer that.

2023

Q Isn'"t it particularly relevant in Colorado, if you

are going to ask for an increase in the dass |

differential over and above the nodel, when organic mlk

can't draw fromthe conventional market and just pays into

t he producer settlenent fund, noney that does not benefit

t he organi c market?

A | don't think that's far to say. The organic mlk

does receive a benefit fromthe conventional mlk
t hr oughout the country.

Q VWhat is the benefit that organic mlk gets from
conventional mlk throughout the country?

A On the pronotion side, which organic does not
participate in, is a big one.

Q How about in the Federal Order, how does it get

TALTY COURT REPORTERS, INC.
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benefits fromthe Federal Order?

A None that | know of .

Q But your proposal would sinply require organic
mlk to pay even nore into the pool even though it doesn't
benefit under the Federal Order, correct?

A Correct on the surface of that. | don't know how
organi c would handle it.

Q In your table on page 11, how, if at all, have you
accounted for organic m | k?

A. | have not. | was tal king about DFA there, not
all of Col orado.

MR, ENGLI SH:  Your Honor, | -- I'msorry, there's
no way this is going to get done today, and |I know
M. Mltner, | think, needs to go.

M5. TAYLOR: Well, then there's Monday. | don't
know when he can return on Monday.

THE COURT: You want to finish today, correct?

THE WTNESS: Wanted to, but | live in Salt Lake,

so it's a long ways. But | can conme back Monday.

M5. TAYLOR: | would add, M. Stout, for your
patience, you can cone back next week at what day suits
you, and we will make sure we can fit you in.

THE W TNESS: (kay.

M5. TAYLOR: | don't know your schedule, so if

Monday doesn't work, we can certainly work on Tuesday or
sonething |ike that.

THE W TNESS: Ckay.

THE COURT: |'m sorry.

TALTY COURT REPORTERS, INC. 9330
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THE WTNESS:. That's fine.

MR. ENGLISH And | am too, but I'mnot the one
who -- but anyway, it's fine. W're here.

THE COURT: Well, wait a mnute, we all

contri but ed.

2023

MR, ENGLI SH:  Yeah, okay. W all contributed, but

" mnot going to take sole responsibility.
THE COURT: W weren't blam ng you.
MR, ENGLI SH:  Sonebody mi ght have.
THE COURT: Al right. Let's end up M. Stout's

t esti nony because we have got a few housekeeping things to

take care of, and we have five m nutes before we stop the

hearing and clear this room

So thank you so much, and work through Ms. Hancock

as to when you would conme back

THE WTNESS: Thank you.

THE COURT: Now, those exhibit copies you have,
you wil|l probably just want to keep those with you as
mar ked. Al right.

" mgoing to ask the Agricultural Marketing
Service to take over from here.

M5. TAYLOR: Thank you, Your Honor.

W will reconvene next week on Monday, starting at

8:00 a.m, but it wll not be in this location. As
noticed in the Notice of Reconvening Public Hearing on
Proposed Rul emaki ng that was published in the Federa
Regi ster on Monday, Novenber 6, 2023, Federal Regi ster

Vol une 88, page 76143, we will convene next week at the

TALTY COURT REPORTERS, INC.
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Pal omi no Ball room at 481 South County Road, 1200 East, in
Zionsville, Indiana, 46077.

For those who are participating every day, that is
alittle bit further fromhere, so you m ght want to

account for your travels on Monday norning to get there on

time. | think it's maybe about 20 m nutes away or so.
So we will start at 8 o'clock. We will run to
5 o' clock each day, except on Friday. | recognize the

Hearing Notice said that we woul d recess at 5:00 on next
Friday, but we actually need to be out and finished by

3 o'clock for the venue. They have another event, so we
W ll need to finish up by 3 o' clock on next Friday.

The question was, do we know what tinme they open
t he venue? | do not, but we can ask, and then for the
attorneys present and attending in person each day, |et
you know via e-mail if that would suffice.

THE COURT: Wbuld you nanme the event |ocation's
name?

M5. TAYLOR: It's called the Palom no Ballroom

THE COURT: Very good.

And do we want to talk about the w tnesses that we
expect to hear fromthat day? Are there any that nust
testify on Monday, for exanple?

Now, | wote down Jeff Sins Monday. 1|s he -- and
| wote that down yesterday.

M5. HANCOCK: Yes. So he will be here on Mnday.
W will have Jeff Sins, Brad Parks, Ed Gallagher. W will
check with M. Stout on when he's com ng back, but it

r TALTY COURT REPORTERS, INC. 9332
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could be himas well, and Peter Vitali ano.

THE COURT: Excellent. Geat.

M5. HANCOCK: And we have just as a remnm nder, |
have said it before, but | have |earned to say it again,
we have M. Brown that is schedul ed for Wdnesday.

M5. TAYLOR: Yes. And | also have M. M ke
Sumers that will be here on Wednesday as well, according

to M. English. He is a dairy producer, so we would |ike

himto testify when he arrives.

2023

THE COURT: And | spelled himwhen we tal ked about

hi m before. | spelled that SUMA-RE-S? |Is that what
you have?

M5. TAYLOR S-UMNE-RS.

THE COURT: Summer s.

M5. TAYLOR  Yes.

THE COURT: Thank you. | got the wong thing.

Al right. | thank you all

M5. HANCOCK: " mso sorry, Your Honor, one
clarification. It mght not be in that exact order

because we're going to go dealing with people traveling.
Some conbi nati on.

M5. TAYLOR  Ckay.

THE COURT: Very good. Thank you. All right.
convene Monday norning at 8:00. W go off record at
5:00 p.m Thank you all.

(Wher eupon, the proceedi ngs were concl uded.)

---000- - -
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