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TUESDAY, OCTOBER 3, 2023 - - MORNI NG SESSI ON
THE COURT: Pl ease cone to order
Let's go on record.
We're back on record at 8:20 in the norning on
Oct ober 3, 2023.
| apologize to all for ny being late. | have no
interesting story. | have been in awe of the
i ndestructibility of all of you, and |I thought | was |ike
that, but -- there's nothing unusual. Al right.
Al right. Good. W have a witness in the stand.
Dr. Bozic, would you again state your nane?
DR BXZIC. Marin Bozic, MA-R-I-N, B-OZ-1-C.
THE COURT: Thank you.
MARI N BOZI C,
Havi ng been previously sworn, was exam ned
and testified as foll ows:
THE COURT: And who will next question the
W t ness?
M. MIltner?
CROSS- EXAM NATI ON
BY MR M LTNER
Q |"'mRyan MItner. | represent Select MIKk
Producers.
Good norni ng, Dr. Bozic.
A Good norni ng, Ryan.
Q | wanted to start with your first statenent,
Exhibit 289, and I'm | ooking at page 4, it's the first

par agr aph under your nunbered paragraphs there, two-thirds

TALTY COURT REPORTERS, INC. 6564
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of the way down. And you -- you say that: "Cass Il
Pl us includes provisions that both producers and
processors don't like," which | l|ike that
characterization, | suppose.

And when it cones to the producer side, you
testified that dairy producers nmay prefer the higher-of
wi t hout advanced prices as their top choice, as it
i ncreases the odds of realtine maxi mal incone fromC ass |
sal es.

| wondered if, in your opinion, there were any
ot her benefits to the higher-of fromthe producer
perspective that you think are neritorious or worthy of
keeping i n consideration?

A Vell, | hope you can help ne with the
cross-exam nation to tease that out.

But one thing that | believe we have heard from
mul tiple witnesses, the one that comes to mnd is
M. Schlangen from AMPI, who said that, well, it seens to
hi m t hat hi gher-of worked well.

And | think that in light of the |ast four years
whi ch maybe perceived as an experinent by dairy producers,
trying out again sonething new may make them sensitive to,
like, what is it that we don't know now? W didn't know
about the asymmetric risk before; are we m ssing sonething
new now? The Runsfeld's fanmous unknown unknown.

Wher eas, the higher-of with advanced pricing could
be perceived as the -- you know, the devil you know, I|ike

the old systemtried and tested for 20 years, which is --

TALTY COURT REPORTERS, INC. 6565
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whose -- whose behavior is well understood, both in its
[imtations as well. So that's not to be easily
di scar ded.

| -- | don't nean to portray the world as bl ack
and white, ny proposal good, everything else bad. 1In
fact, Edge did conme in with Proposal 17, which is the
hi gher-of with a twi st, just renoval of advanced pricing,
to recogni ze the producers' desire for -- for the
hi gher - of appr oach.

But if you can maybe help ne with sone -- sone
guestions, | can try to answer further on what you may
have in m nd.

Q Yeah. | really didn't have anything in m nd.
really was nore interested in -- in your thoughts as
soneone who has dealt with these questions for your
clients and with Edge about what you may have seen from
producers or heard from producers about why the higher-of
i s appeal ing.

And, you know, if | had to characterize what |
have heard, there is that issue of the devil you know

versus the devil you don't.

A. Ri ght .
Q But | -- further, froman econom c perspective,
wondered if there was anything that -- that producers

m ght see or maybe not fully understand about a benefit
to --

A. Ch, we can -- we can quickly analyze sonme of the

2023

ot her argunments that were put forward. One of themis the

TALTY COURT REPORTERS, INC.
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mar ket signals, that it produced -- that it, |iKke,
provides for nore tinely market signals. | don't find

t hat argunent very conpelling because there are other
instrunents that have been put in force over the |ast four
years, three and a half years that serve to provide nore
poi nted market signals. Those are base/excess pl ans.

So, you know, you can have hi gher-of increase the
price of Cdass | in a particular nonth, but really, you
know, we don't need nore fluid mlk that nonth, you know,

t he sal es have not grown higher of fluid mlk, we don't
need nore mlk in general that nmonth. And nost producers
can't even increase because they are at 99 or 100% of
their base. So the market signals' argunent | don't think
is -- is very conpelling here.

You know, when you want to send a signal, you send
it at the margin, and margin is the excess pricing. Like
the -- if you cross this threshold of, you know, say 100
units of your mlk -- just standardi zing now -- then we
are going to pay you $3 |l ess per hundredweight. That's a
strong incentive. You know, higher-of versus average- of
provi des very diffused nmarket signal, if we can even cal
it signal, to producers in the short-term nonth-to-nonth
changes.

The ot her argunent we've heard was regardi ng
the -- what | can maybe rephrase as maybe
i ntergenerational equity. That, you know, if we have sone
vari ati on of average-of, returning funds to producers

after a year or two, that those sane producers woul dn't be

TALTY COURT REPORTERS, INC. 6567

taltys.com - 408.244.1900

Cct ober 03, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Oct ober 03, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

I n busi ness anynore.

And the exception | take to that argunment is that
it stands at odds with the practices of its proponents and
t he proposals put forward. For exanple, Mke Al owances,
according to National MIk, would hit the markets
January 1, 2025, whereas the increase in standard mlk
conposition woul d be del ayed to 2026.

Wel |, what about producers that are likely to exit
t he business in 2025? Hi gher Make Al |l owances woul d
presumably, according to its proponents, |lead to better
mai nt ai ned plants and further investnents in processing
capacity. |If you are going to exit the business in the
next one or two years, you don't need nore processing
capacity, you just want your mlk checks to be as high as
possi bl e right now.

So as | see that internal contradictions in what
proponents are advocating for on one topic versus anot her,
so | find the argunent challenging fromthat perspective.

The third is regarding the inpact on depooling,
and | think we have covered that exhaustively yesterday.
But to the extent that there may be sone small, you know,
third evel down in ternms of priorities effect on
depooling, we have to keep in mnd that, you know, arguing
fromprinciples, we have -- the key question to ask is,
does the pricing systemfor Cass | mlk ensure sufficient
availability of reserve supply for Cass | needs? Any of
t hose proposal s do.

When you have less than a third of -- of mlk

TALTY COURT REPORTERS, INC. 6568
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pool ed that goes to Cass I, to talk in the shipping
percentages that are ever declining, you know, to try to
make an argunent that, you know, in some periods, in sone
nonths, |ike in sone circunstances, we will not have
sufficient supply for fluid, | just find it very thin.

So, you know, all things considered, you know, |
can understand why producers prefer higher-of, at |east
many of them but that doesn't nean that it is the best
| ong-term system for our industry, especially if we don't
renove advanced pri ci ng.

Q So you -- there were three things in your answer
there 1'd like to ask a little nore about.

So in terns of base/excess plans, your
understanding is that they are inplenented at the
cooperative level, correct?

A Cooperative and private handlers as wel |.

Q And is your understanding that those base/excess
plans allow a producer to narket up to a certain quantity
of mlk at a price, and if they exceed that anount, they
receive a much lower price for their mlKk?

A That is a short-term aspect of those prograns.
The | ong-term aspect is that you are not even -- you are
effectively precluded fromincreasing the size of your
operation, even when such capital expenditure may be
necessary in order to bring the next generation into the
famly business. |f you don't have a letter from your
m |k buyer that they will be willing to buy mlk for that

addi ti onal 400 or 800 or 1,000 cows, lenders will be nuch

TALTY COURT REPORTERS, INC. 6569
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nore hesitant to extend the credit needed to expand the
barn and the parlor, etcetera. So that's a |long-term
effect of this, that we nay -- we nmay in the short-term
have stabilized m |k prices somewhat, but in the long-term
it may lead to nore severe consolidation of the industry.

Q So | want to talk about this in the context of a
cooperative. |If you have a cooperative with a base/excess
pl an that caps your base mlk, you would assune that that
was done so because that cooperative only has a nmarket for
a certain anmount of m |k produced, correct?

A Yes.

Q And so at a snmall economc scale, that's a natter
of that cooperative balancing its supplies with its
demands, correct?

A. Yeah. And | -- yes. And | do support that
approach. | didn't -- if | cane across as critical,
don't mean that as blanket criticism

Q No, it's not a criticism |I'mtrying to |ead up
to my next question --

A Sur e.

Q -- which is, while that may solve for the price
signals that that cooperative needs, that doesn't
necessarily transmt a price signal to producers that
aligns with the national market, does it?

A. In the sense that there nmay be sone ot her

conpetitor who does not have base/ excess pl ans.

Q Well, in the sense that -- yes, that's part of
it -- but also in the sense that perhaps the market is
TALTY COURT REPORTERS, INC. 6570
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telling producers to put mlk into cheese manufacturing
because there's an excess demand for that product, but a
cooperative may not have a contract to supply a cheese
manuf acturer and may not need nore mlk for that --

A Sur e.

Q -- for that outlet?

A Yeah.

Q And so in that sense, does a base/excess plan
provi de a market signal to producers about the general
mar ket ?

A. Well, the base/excess plans are not the only way
in which producers receive signals, right? They also
recei ve signals through the announced prices from AMS.
They al so receive signals through the feed costs that they
have to pay, |abor costs that they face, fuel costs that
they face. Those are all signals. Base/excess plan is
just part of that information -- informational process
t hat shoul d gui de their deci sion-maki ng.

Q So if you could set aside the base/excess plan for
a nonent, and acknow edgi ng that USDA has, in the past,

i ndi cated that the higher-of does send a price signal to
the market in its opinion, is that price signal a
sufficient inpetus to keep the higher-of over the other
al ternatives you have di scussed?

A. So we have to go back and ask what is the purpose
of the signal? Wat is the signal trying to, well,
signal? And it's trying to signal that we may need, you

know, nore mlk for Class |I. You know, so then the

TALTY COURT REPORTERS, INC. 6571
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guestion can be rephrased as, does a particular pricing
regi nre have -- induce a danger that there will be

i nsufficient supply of reserve mlk for Class I? And from
t hat perspective, | don't think that higher-of provides

t hat nust-have signal that would -- such that it's the
only way to achieve the objective.

| don't think that's a strong enough reason to go
back to higher-of.

Q Thank you.

As you were finishing your statenent before about
sone reasons why producers mght -- mght still |ike the
hi gher-of, you tal ked about depooling, and you said that
that can be addressed, especially if we address advanced
pricing.

In your opinion, if we do not address the issue of
advanced pricing, can USDA effectively manage the probl ens
caused by depooling?

A. Well, with grim-- I'"mgoing to have to nake an
assunption regardi ng what you nean by probl ens caused by
depooling. But, you know, to the extent that we have sone
shared understanding of that, the sad truth is that
hi gher-of can barely help versus average-of. But it's
al so sad truth that renoving advanced pricing would only
do so nuch. It would help. It would not solve the
problem fully.

The core problem M. MIltner, is that we have a
system designed for a world in which 60% or nore of mlk

is Cass |, and we live in a world in which | ess than

TALTY COURT REPORTERS, INC. 6572
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30% of pooled mlk is CQass |. And in the world in which
we live, we are ever so -- ever nore frequently asking the
cheese makers to subsidi ze powder nakers, or the other way
around. And whenever they have that request cone to them
they say, "I'mnot going to be pooled that nonth."

Unl ess we solve for the cross-class subsidization

t hat happens because of the uniform price provisions, we

will not be able to solve depooling in any market in which
the fluid mlk utilization percentage is -- is a
mnority -- is a distinct mnority. So think about

Central, Mdeast, Pacific Northwest, California,
Sout hwest, Upper M dwest, all of these orders are
problematic in terns of depooling.

Nort heast still has sufficiently high Cass |
utilization that they can provide strong disincentives for
depooling, and -- and | -- | envy themin sone sense
com ng from Upper Mdwest. And of course, Southeast, and
Florida, and Arizona are predom nantly Cass | order, so
t hey don't have those probl ens.

Q You nentioned those high Cass | utilization
orders. For a -- an order that is either mlk deficit or
extrenely high in Gass | utilization, does your analysis
about which nover is best differ when you are | ooking at
an order with 70% Cl ass | versus 20% Cl ass | ?

A. | think that the -- there are other topics in this
hearing that are nore appropriate for addressing the
potential m |k deficiencies in those orders. That would

be Topic 1 on standard m |k conposition, and where Edge
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agrees with National MIk on the need to increase the
standard conponents, and we just added butterfat for risk
management pur poses.

As well as Topic 5, Cass | surface, that needs to
provide for sufficient gradient between C ass |
differentials to induce the mlk to nove fromsurplus to
deficit areas.

The Class | nover is not the top of the |ist
there. | -- 1 don't want to say with 100% confi dence t hat
it bears absolutely no inpact, but if there is any inpact,
it would be a third order inpact. And we have yet to see
guantitative evidence that would be convincing that the

hi gher-of woul d perform any better than average-of in that

respect -- average-of or Class Ill Plus.
Q On page 6 of your statenent at the very bottom --
A s that Exhibit 297

Q Yes, the sane exhibit. Sorry.

A Uh- huh.

Q You stated: "In our opinion, CME Goup hesitated
to create a Cass | futures contract in the past, as there
woul d be no clear arbitrage rel ationship between C ass |
and Cass IIl and IV futures contracts."

When you are saying "in our opinion," is that

Edge's opinion or Dr. Bozic's opinion?

A Sometimes | address nyself in plural. | should
have said "in ny opinion." | apol ogi ze.
Q | just wanted to nake --
A. Sonetines | have multiple opinions, so --
TALTY COURT REPORTERS, INC. 6574
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Q You are a good academ c.

Now, when you say that CME Group hesitated to
create a Cass | futures contract, was that a hesitation
based on pre-2019 or based on the current nover?

A So | do want to stress, M. MIltner, |I'mnot privy
to any internal discussions that may or may have not taken
place within the CVE G oup. But what | do observe is that
we are in 2023 and there is no Cass | contract. So from
that, | can only deduce that neither higher-of nor the
average-of w th advanced pricing nmet the standards that
CME woul d consider as sufficient for creating a new
contract.

Q And there's been questions asked or statenents
made about the CMVE perhaps introducing a contract on
G ass | throughout the hearing.

Are you aware of any plans by the CME to devel op
or introduce such a contract?

A. No, I'"'mnot at this point, I'mnot aware. And in
general, CME tends to be -- tends to keep their cards
close to their chest until they have fully made the
decision to pursue a particular course of action.

Q In any of your research or projects, have you ever
dug into what it would take to create that type of
i nstrunment ?

A. | don't recall ny full body of research at this
point in time, | apologize. But in our recent -- in ny
recent thinking, as | was preparing for this hearing, it

was ny -- | was -- | arrived at a conclusion that renoval
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of advanced pricing would be the single biggest change
needed to substantially increase the probability that CME
woul d consider the introduction of such a contract.

Q In your opinion, if there -- if advanced pricing
were elimnated but the nover was the higher-of, could CME
devel op an effective Cass | contract?

A. How woul d you define effective?

Q What ever a good econom st would find to be

ef fective.
A It is possible. It is possible. But we should
understand that there are risks to that. | mean, take a

| ook at the block cheese contract. W had it for a few
years now. It did not really rise to stardom |It's not
heavily used. The volune is thin.

Alot of -- and it's not the only one. Like, in
t he pork cutout was another recent introduction anong the
agriculture futures. It was greeted with nuch enthusiasm
Does not really get used a lot. A lot of new
i ntroductions, a |lot of new contracts.

And this is not just true of CME. It's not like
t hey have bad product devel opnment team This is true of

all exchanges in all tinmes throughout history. Mst new

futures contracts fail, and what we observe today are the
survivors, |ike those contracts that have w thstood the
test of tinme and -- and have -- and if you just |ook at

the changes in the dairy conplex since the year 2000, at
one point in tinme we had deliverable -- | think that we

had deliverable nonfat dry m |k powder and maybe butter as
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well. | could be wong about that. And then over tine
all of those contracts changed to cash-settled contracts.

So, yes, they may introduce it. Nobody can
guarantee that the product would i ndeed succeed. And the
hi story would warn us that there are -- that the odds

woul d be against it, not in favor of it, that we shoul d

start with the premse that -- we should start with the
assunption that it wll fail, not that it will succeed.
Q When such products fail, do they fail because of

| ack of demand or because of they failed to achieve their
pur pose?
A. Lack of demand, which, again, is related to | ack
of necessity for achieving the purpose.
Now, what would work really well in favor of such
a contract is that if we do renove advanced pricing and go
back to higher-of, the Cass | handlers would really need
that contract. The profit nargins are not large in the
HTST sector in particular, and they woul d need to engage
in strategies to know with certainty their input costs
before the start of the nonth in which they sell the mlk.
They woul d no | onger be able to do that solely based on
the AMS report, so they would have to conbi ne what ever ANMS
does, such as the indicative Class | price report |
i ntroduced yesterday, with a hedgi ng strategy.
Q You stated that the margins are thin for HTST
processors.
What do you consi der thin?

A. | would prefer not to quantify. | would prefer
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not to offer any nunbers because | amnot sufficiently
famliar with the sector to, you know, opine as an expert
on that topic.

Q Now, you testified that an OTC swap to cover that
ri sk woul d be about $0.30 per hundredwei ght.

How can you state that that is expensive if you
can't quantify the margi n?

A | can quantify the margin to the extent that that
woul d antici pate that $0.30 per hundredwei ght woul d be a
| arge share of that margin. | would prefer not to insert
I nto evidence one nunber that can be so easily abused
|ater if -- if -- because people focus on the point
estimate, not the variance around that -- around the
estimate. So I'mjust trying not to create noise by being
nore specific than is appropriate.

Q So assuming that it is $0.30 hundredwei ght to
create a swap --

A Uh- huh.

Q -- that's about $0.026 a gallon?

A Yes.

Q And | think the retail price averages two to three
times the raw ml k cost.

Do you still think that that price per gallon to
lock in a fixed price and hedge your risk is still -- is
still high?

A | do, and here is why. You can have a very

expensi ve final product, but if you don't have a

differentiation strategy, if you don't have a way to
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separate yourself fromconpetition, if we are only talking
about a commodity product, then the profit margins will be
t hi n.

Corn can be $7 per bushel, but if you're an
el evator in an area in which |ocal farnmers have four other
el evators that they can ship to, your profit margin on
handl i ng that grain can be just pennies per bushel.

Q | f you were to | ook at getting Dairy Revenue
Protection in the state of M nnesota on class pricing
covering 95% coverage for about three quarters out, what
woul d be a reasonable premiumfor that coverage?

A. Can | use ny | aptop?

Q |"musing mne. If you would like to, that's
fine?

THE WTNESS: Wuld it be okay?

THE COURT: Certainly.

THE WTNESS: | don't need to guess then. | wll
just need a mnute.

| need to go through a very extensive
aut henti cation process to access ny system so | apol ogi ze
that it is taking a bit.

Ckay. So you are | ooking at yesterday's quotes
for the state of Mnnesota, three quarters out, that would
be -- at this point in time, that would be July through
Sept enber 2024.

Did you want Class IlIl or Class IV offers?

Let's go wth Cass Ill. That would be what

M nnesot ans woul d typically use.
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BY MR M LTNER

Q Ckay.

A. Protection factor 10, coverage |evel 95% and on
the class side, after subsidies, we are |ooking at $0. 36,
$0. 3655 per hundr edwei ght.

Q Good. Because | have $0.37 here, so that --

Now, what's C ass |V?

A Cass IVis --

THE COURT: Hold on, M. MIltner.
MR MLTNER  Sane paraneters.

THE COURT: How long did it take you to cal cul ate

t hat ?
MR MLTNER Less than Dr. Bozic, but it's just

a--it'snot aform | didn't calculate anything, so --

| relied on software to do the work.

THE WTNESS: So the Cass |V, sane paraneters
yesterday for M nnesota, July/ Septenber 2024, is $0.52,
$0. 53.

BY MR M LTNER
Q Ckay. That's what | have.
A That's what you have as wel | ?
Q Yes.
A I"mglad nmy quarter is worKking.
THE COURT: Say again, M. Mltner?
MR. MLTNER Yes, | found the sanme nunbers.
BY MR M LTNER
Q Now, when you described a Cass | handl er having
to pay $0.30 to hedge their costs, you described that as
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payi ng t hrough the nose.
A Yes.
Q Producers, to cover the sane type of risk, are

going to pay nore than a Cass | handler?

A. We are conparing apples to pineapples, not even
or anges.
Q Pl ease expl ain
A. W are -- in the context of a swap, we are | ooking

at a contract that renoves all of the upside, as well as
all of the downside, conpletely renoves risk.

Dai ry Revenue Protection is an option. It sets
the floor but keeps the upside open. So this cost is not
conparable with that. This cost is a cost of optionality,
the cost of, like, you know, renoving the downside
pressure while keeping the upside open. If we were
| ooking at a dairy producer's coverage that is an
equivalent to a swap. That would be -- the closest would
be a forward contract through their cooperative. And
cooperatives, to ny understandi ng, charge nost $0.10 for
t hat, $0.10 per hundredwei ght.

Q | s that universally avail abl e?
A Through major co-ops it is. It wouldn't be
quarterly, it would be nonthly typically.
Q And t hey pay $0.10 per nonth?
A $0. 10 per hundr edwei ght.
Q Per hundr edwei ght .
But they buy it on a nonthly contract, not a

quarterly contract?
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A. That's ny understanding. And | understand that
M. Gallagher is somewhere in Carnel, so he may be
avail able for further cross-exam nation later this week.
And, you know, he runs these prograns for Dairy Farners of
Aneri ca.

Q | f they are paying $0.10, would you have to triple
that premumto then correlate with the coverage that's
avai |l abl e through DRP? Because you are covering a

quarter's worth of m |k under DRP

A. No, no, you don't -- you don't need to -- in fact,
you woul d probably -- this is going to sound
counterintuitive -- you would probably reduce it alittle
bit.

The -- whenever -- this is one of the reasons why

sonme producers actually do not like Dairy Revenue
Protection. Dairy Revenue Protection is designed to cover
against major crisis. |If you have a price fall in one
nmont h and then recover in the next nonth, you can cover

t hat through your liquid assets. You know, you don't need
an insurance policy for that. There is no reason why

t axpayers woul d need to subsidize that.

The -- because it's a $0.10 per hundredwei ght, if
you were to create a quarterly price, and the quarterly
price would only -- would nanage the average of three
nont hs as opposed to a single nonth, you nmay actually have

sone savings there. Not actually sure in the case of

contract that locks in a price -- in case of a forward
contract, I'"'mnot sure that's the case, but in case of an
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option, that would definitely be the case.

The | onger the period over which you are

averagi ng, the less attractive the option is.

Q And is the option you just described avail abl e
t hrough a cooperative?

A. So there are sone cooperatives that have |icensed
i vestock i nsurance agents that offer Dairy Revenue
Protection, if that's an answer to your questi on.

They also -- I'mnot sure whether they are al so
licensed introducing brokers, so |I'mnot sure whether they
can offer regular puts and -- put and calls options that
are normal ly traded on the Chicago Mercantil e Exchange.

Q Thank you.

On page 4 of your second statenent --

A That's 2907?

Q Yes.

A Exhi bit 290? Okay.

Q And you have a table -- or a -- yeah, | guess it's
a table, conparing various proposals. And you -- you

identify that Proposal 16 addresses the three risks you
have |isted there.

Wuld it be correct that even though Proposals 14
and 15 do not, in and of thenselves, elimnate the
advanced prices risk, if they were adopted in conbination
with the elimnation of advanced prices, that they would

elimnate all the sane risks as Proposal 167

A That is true. That is correct.
Q In that instance, what nmakes Proposal 16 superior
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to the others?

A. By "others,"” | assunme you are referring to 14 and
157

Q Yes.

A. The -- one of the principal reasons why we wanted
to offer an alternative to higher-of -- well, several

reasons. One of themis so that the good people at AMS
woul d have a larger choice to choose fromas they are
preparing the reconmended deci si on.

Second, for the reasons that | have |listed
yesterday in nmy Exhibit 820 -- 289, | apologize. |If you
| ook at the page 4, the -- under the Cass IIl Plus
proposal, if there is a demand shock, Cass Ill would --

" m summari zing --

Q Sur e.
A -- Cass Il would likely be higher than O ass |V,
therefore, Cass IlIl Plus proposal would m m c higher - of

nore faithfully than the average- of.

|f there is an inversion, Cass IV higher than

Class Ill, it's likely that you are in a profitable year,
so pricing it off of Class IlIl would have the benefits to
producers of noving sone of that revenue to -- to a | ow

i nconme year, which, you know, neans that they reduce their
tax liability in the high profitable year and -- and
the -- and it's easier to hedge.

If you look at the -- froma fluid mlk
processors' perspective, Cass IV futures contracts are

much less liquid than Class Ill contracts.
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Now, if -- if processors were to cone back and
say, we don't really care about the liquidity of Cass II
being better than Class IV, we still want the average,
t hen, you know, there's no reason for nme to further push

t he poi nt nunber three.

But froma producer's perspective, | still believe
that, you know, that we are -- that producers would be
better off with a Cass Ill Plus than average-of.

Q Ckay. On page 6 of the same testinony --

A 289 agai n?
Q No, I'msorry, 290.
A. Ckay.
Q Yep
This is where you begin summarizing with -- with

charts, the various inpacts on the PPD
A Uh- huh.
Q And if you said this during your testinony,
m ssed it, and | apol ogi ze.
What does the baseline PPD colum represent, and

how i s that derived?

A Thank you for your question. That is a
nodel - based result where we -- by "we" | nean Professor
Wl f and nyself -- where we assunmed utilization

percentages by class as they were in 2010. W assuned the
conponent tests, so protein tests, other solids tests,
butterfat tests, as they were in -- | think it was either
2010 or the average 2009, 2010 -- and we assuned t hat

the -- that the prices, the announced prices are at their
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average, and | believe it was 2010 through 2019 average.
So that's like the closest we can get to a nornal
situation, as it -- as it existed ten years ago in terns
of how much Cass | sales we had in the order and what
producers were -- you know, the conposition of mlKk.
The reason to choose that as a baseli ne,
M. Mltner, is to be able to quantify the inpact of
ri sing conponent tests and reduction in fluid sales on PPD
before we even start tal king about any nonth-to-nonth
changes.

Q Thank you. | appreciate that explanation

Wuld it be fair to summari ze your testinony on
the i npacts of the average-of on PPDs and, therefore,
depooling, that while the average-of m ght not have caused
depooling, it generally increased the magnitude of
negative PPDs and, therefore, the econom c inpact of
depool i ng when it occurred?

A. | "' mnot sure about the anplification of the
depooling effect, but |I think it is -- and when | say I'm
not sure, I'mnot trying to be nice and say | disagree. |
just don't know. | would need to exam ne that.

But | think it's fair to say that the average- of

in -- in nmonths when -- because negative PPDs tended to
happen in nont hs when the spread between Il and IV was
large -- |I'mtal king now about 2020 -- those were the sane

nmont hs where the average-of would have resulted in a | ower
price than higher-of and, therefore, average-of did | ower

the PPD further. So the magnitude, the absol ute val ue was
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hi gher and the sign tended to be negati ve.

Q So it did increase the magnitude of the negative
PPD.
A. Yes. Yes. It did increase the nmagnitude of

negative PPDs. And we can count it in the nonths here.
So if we look at just quickly through nonths.

In March, PPD s positive contribution -- in Mrch,
PPD s positive; contribution of the reformis positive.

In April, PPDis positive; contribution is stil
positive.

In May, the contribution is negative $0.06; PPDis
still positive.

And then in June the contribution is still
virtually zero. 1It's $0.12 positive.

Then in July we start having $0. 84 negative, and
the PPD is negative.

I n August we have $1.57 per hundredwei ght negative
of Class | reform and the PPD is negative.

I n Septenber we have negative 1.52 for O ass |
reform and the PPD renmains negative.

I n Oct ober, $0.36 negative for Class | reform PPD
is al so negati ve.

Novenber, negative 1.14 for Class | reform PPDis
al so negati ve.

And Decenber, Cass | negative 1.72; actual PPDis
positive in that respect.

So, you know, nost of the nonths when PPD was

negative, the Cass | reformnmade it nore negati ve.
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Q |"mcurious if you did a simlar analysis for any
of the nonths in 2021 or 20227

2023

A. | did not at this tine. | -- that woul d have been

sonet hing that before | knew better about the rul es of
this hearing -- and thank you, Ms. Hancock, on that --
that we are not supposed to introduce further evidence in
post-hearing brief. But that would be sonething that |
woul d need nore tinme to cal cul ate.

Q | think this is ny |ast question then

Can -- can any conbi nation of the proposals
related to advanced pricing or the ass | nover in this
hearing elimnate the risk of depooling caused by a | arge
Class Ill and IV spread?

A No.
MR MLTNER That's all. Thank you.
THE W TNESS: Thank you, M. Ml tner.
CROSS- EXAM NATI ON
BY DR CRYAN:
Q Good nor ni ng.
A Good nor ni ng.
Q "' m Roger Cryan fromthe Anmerican Farm Bureau
Federation. Nice to see you.

So your paper, the paper you did with Dr. WIf, |
think did a very nice job showing a striking variation in
the PPDs, and then the very considerable variation in its
el ement s.

Wuld -- would you describe in plain terns the

i npact that advanced pricing has on the differential, the
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two different differentials, the differential between the
uniformprice and the Class Ill price, and the

differential between the uniformprice and the Class |V

price?

A. In plain words, huh?

Q Pl ease.

A The differential -- the difference between the
uniformprice and the Class Ill price is mathematically

equal to producer price differential.

Advanced prices, over the long-term if there is
no upward or downward trend in announced prices, the
advanced prices, then, would not tend to either increase
or decrease that long-term the PPDs. However, they would
add to the PPD variability, or changes, nonth to nonth.
Sonetines they will make producer price differential
hi gher than it would be than in the -- in the case if the
advanced prices were not used; sonetines it wll nake
producer price differential nore negative.

The i npact on producers, however, is not synmetric
and depends on the utilization rates in a particul ar
order. If, for exanple, advanced prices make producer
price differential nore positive in the order, |ike Upper
M dwest has nostly Class Ill and barely any Cass |V, then
the increase in the PPD will be small.

However, when advanced prices contribute to
negative PPD, the nonent you switch from positive to
negative PPD, at |least 20%of Class IlIl mlk will depool,

and potentially nmuch nore than that dependi ng on the
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expected spread between uniformand Cass Il futures.

Q | think that's the anplification that M. M Itner
was getting at.

A Ckay.

Q Yeah.

A. | -- 1 can't vouch for that, but | -- | accept
your --

Q That's ny interpretation

A. That's your interpretation, huh?

Yeah. So that -- that -- that would be the inpact
of advanced pricing on the spread between uniformprice
and the Class Il price.

The inpact on -- on the difference between

uniform-- so first let's take a step back.
The reason why one woul d be interested in the
difference between the uniformprice and the Cass IV

price is to exam ne incentives of Class |V handlers to

remain in the pool or to depool. And the effect is, we
won't call it PPD, but otherw se, the nechanismis the
sane.

In some nonths, that spread can be anplified
hi gher; in sonme nonths it can be anplified lower. And if
you have an order in which Cass IV is a substantial part
of utilization m x and advanced prices nakes the uniform
price fall below the Class IV price, that will send the
signals to Cass IV handlers to depool. So it's trouble
ei t her way.

Q So the issue with Cass IV is anal ogous to the
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issue with Cass Ill, it just gets |less attention because
it doesn't show up in the published PPD every nonth,
right?

A That's right. Yes. Yes.

Q So woul d you -- would you agree that those are the
rel ationships that -- that generally |ead to depooling?
That is to say, you are describing relationships, price
rel ationships, specific price relationships that
i ncentivize or don't incentivize handlers to depool ?

A. Yes. So the existence of advanced pricing
anplifi- -- or introduces incentives to depool that would
ot herw se not exist, occasionally.

Q Your -- in your analysis with Dr. WIf you tal ked
about sonme of those inpacts that you separated out in your
econonetric estimation. They can be related, right?

There are -- sonetines it's not that easy to tease out
which -- when things are correlated, it's hard to tease it
out. The statistical nethods basically nake a sort of

deci sion for you, but that doesn't always nean that that's
exactly the allocation of inpact; is that correct?

A Yeah, that is fair to say. And in sone sense, the
anal ysis suffers fromthe conposition effect. If we
anal yze sonme other effects first, and then the spread,
maybe the chart woul d show that they have a bigger effect

t han the spread.

But, you know, in -- we followed this
conposition -- and just to reiterate, we -- we decided on
this conposition before -- years before we knew that that
TALTY COURT REPORTERS, INC. 6591
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paper woul d be considered in a Federal Order hearing like
this, soit's a strategic tactical nove, if you will. But
we thought it would be nost appropriate to start with the
trends, because those are, in sonme sense, hardest to
address, especially the decline in Cass I.

And then the Cass IIl order -- the Cass Il
versus |V spread we chose as the second effect, because
even if you abolish the Class | reform even if you
abol i sh advanced prices, you can't abolish Cass IIl/IV
spread, so you are still stuck with that.

And then to the extent advanced prices preceded
tenporally, preceded the introduction of the C ass |
reform it nmade sense to maybe introduce that before we
add on that final change between the higher-of -- from
hi gher-of to average-of.

Q Ckay. And in the econonetric estinmation, how you
order the variables has an inpact on which one has a
bi gger i npact?

A. Dr. Cryan, that's actually -- only parts of this

are econonetric, the rest is just accounting exercise, if

you will.

Q | understand the nonthly anal yses were an
accounting exercise -- not an exercise but a --

A. Yes. So the part that is an econonetric analysis

here is the estimation of utilization trends, so
utilization percentages by class, and the estimtion of
the trends in conponent tests.

Q Ckay. GCkay. Thank you
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Regardi ng the success or failure of futures and
options markets, a Class | futures and options conpl ex on
the CME woul d presunmably be cash settl ed.

Wul d you agree with that?

A Most definitely.

Q Wul d you al so say that cash-settled contracts
have a | ower bar for success than the delivery-settled
contracts?

A. | think that's fair to say. There is one -- one
source of basis risk is renoved. As long as the
settlenent price corresponds to the price at which people
transact, which would be nost definitely the case in the
case of Class | futures contract.

Q And you brought up the bl ock contract.

Wul d you say that cheddar -- the cheddar bl ock
contract?

A Yes.

Q Wul d you say that in the case of a conpl ex of
contracts, |like the CVE' s conpl ex of cash-settled
contracts would all relate to prices announced by USDA,
that there is a value to maintaining certain things |ike
t he whey contract and the bl ock contract that conplete the
conpl ex for the benefit of custoners?

A. No. That's absolutely the case. So before 2007
when the dry whey -- excuse ne -- before 2010 when the
cheese contract was introduced, we did not have the ful
non-arbitrage rel ati onshi p between the conponents or the

products and the mlk on the other side.

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

Cct ober 03, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Once the cheese contract was i ntroduced, then an
arbitrager could provide liquidity to a cheese buyer on
one side, take a position in whey and butter contracts as
wel |, and then provide a liquidity to a dairy producer on
the other side who wants to sell a Class IIl futures
contract. So that was a very inportant |ink between the
mar ket s.

Q Al'l right.

A. Which we may lose if we are not careful about
Make Al l owances and how we reformthem

Starting to sound as a broken record.

Q So success -- there are other aspects -- there are
other things that can define a contract as successful than
the -- than the isolated volune of the contract, like, in
the case of the whey contract, just |ike you described?

A. So -- so | think what you are trying to say, and
correct me if I"'mwong, is that, you know, the O ass |
futures may be nore likely to succeed because it is tied
back -- it is in some sense a redundant contract, it can
be replicated by Cass Ill and Cass |V contracts, at
| east on a, you know, short tine period.

|s that where you are going with it?

Q O because as it relates -- because it would -- in
the case, for exanple, if we went to the higher-of, that
it would fill a need in the larger dairy conpl ex.

A. Ch, yes. That would be hedging demand for it.

The -- the challenge is that there would be no obvi ous

hedgi ng demand for the other side of that. You know,
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the -- that would, to a | arge extent, have to be net by
the arbitragers who woul d take a short position on C ass |
futures and then a long position in either Class Il or
Cass IV futures, whichever one was the higher for that
day.

DR. CRYAN. That's it. Thank you very mnuch.

THE WTNESS: Thank you, Dr. Cryan.

CRCSS- EXAM NATI ON
BY MR ROSENBAUM
Q St eve Rosenbaum for the International Dairy Foods
Associ ati on.

Dr. Bozic, you, on page 13 of -- | guess this
becane part of the entire Hearing Exhibit 290, the various
tables; is that right? So it's --

A Yes.
Q -- it's | abel ed as Edge-15B, page 13.

That's where you start to do your nonth-to-nonth
PPD deconposition, correct?

A That's correct.
Q Whi ch you tal ked about yesterday and then again
t oday.

| just want to clarify perhaps a little bit for
the record what you nean when you are di scussing what you
| abeled as Class | reform correct? GCkay. And |I'm going
to ask you a question.

A Sur e.
Q Wiich is, am|l correct that in this context,

Class | reformnmeans the system under which, rather than
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pricing on higher-of, the pricing is the average- of
Advanced Class Ill and Class IV plus $0.74? 1s that what
you nmean by that?

A. Just -- just the opposite. The change from
hi gher-of as it existed prior to 2019 to the average- of
pl us $0. 74.

Q And -- and | think you inplicitly answered this
guestion, but I'll just nake it explicit.

This is not attenpting to capture the -- for
exanpl e, the | DFA proposal, which would replace the
average-of plus $0.74 with a systemthat instead was the
average-of plus either $0.74 or a higher amount to the
extent that farmers during the two-year | ookback period
woul d have recei ved nore under the higher-of versus the
aver age-of plus $0.74, correct?

A This chart was produced using an Excel file that
was | ast nodified on March 31st, 2021, so that would be
al nrost two years -- or about two years -- nore than two
years before | DFA fornul ated their proposal for Cass |

nover.

Q Certainly not suggesting this is a criticism |I'm

only trying to --

A Yeah. No, no --

Q -- identify what it is you are saying --

A. Just trying to answer precisely.

Q And the fact that the | DFA proposal has a $0.74
floor which it cannot go below, but it has an add- back

that has no cap, is it fair to say that inherently the
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I npact of the | DFA proposal would be | ess on PPD
deconposition than is shown in your -- in your tables,
correct?

A. | think it would be nore precise to say that the
nunbers provided here provide a | ower pound. |n other
words, the effect of such reformas conpared to the

hi gher-of, could only be nore positive, | guess. So if,

2023

for exanmple, March says $0.10, it would be either $0.10 or

better inpact on PPD. And so even in nonths where the
i npact is negative, it would be, at nost, as -- as
negative, but it could be perhaps |ess negative.

MR. ROSENBAUM  Thank you very nuch.

THE W TNESS: You're wel cone.

THE COURT: Does anyone el se have questions before

| turn to Agricultural Marketing Service for their
guesti ons?
No.
M5. TAYLOR. It may be a good idea to have a
br eak.
THE COURT: | think a break is excellent. Wuld
you like five mnutes or ten?

M5. TAYLOR: Ten-m nute norning break.

THE COURT: Ten-mnute norning break. Al right.

Let's cone back at 9:30. W go off record at
9:18.
(Wher eupon, a break was taken.)
THE COURT: Let's go back on record.
We're back on record. It's 9:30.
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CROSS- EXAM NATI ON
BY MS. TAYLOR

Q Good nor ni ng.

A Good nor ni ng.

Q l'"d like to start with your Exhibit 289, your
statenent in support of 16 and 17. And | first want to
turn to page 4. And on that list of -- under the header
“Proposal Nunber 16," your list of three reasons that you
are advocating for Proposal 16. | think what | heard --
you clarified that a little bit with maybe Dr. Ryan --
Dr. Cryan's questions.

But nunber one, is what you are saying, if

there's -- | just want to nmake sure we're clear -- if
there's a demand shock, it will probably happen and
Class Il wll be higher?

A That's right.

Q And so at | east under your proposal, you think it
woul d be better than if under any other proposals in that
situation?

A. To the extent that we are | ooking for a solution
that would m m c higher-of in a year |ike 2020, the
Cass Il Plus is superior to average-of solutions.

Q Ckay. And then in the second bullet, | think what
you clarified and what you are saying there, if there is
an inversion, that typically indicates that it is actually
a profitable year. Cass IVis higher, Cass Ill is
probably high, too. So you would be noving sone of that

revenue fromthat high profitable year to a | ower year
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where a |l ater year that was probably not going to be as
profitabl e?

A That is correct.

Q And when you nentioned revenue shortfall in that
second line of that bullet. W had a question on what
you -- if you could clarify what you are tal king about
t here.

A. In the context of this topic, revenue shortfall is
a jargon often used to describe or to capture the --
denote the difference between the higher-of systemas it
exi sted before 2019, and the alternatives being
contenpl ated, either average-of, or in this case -- in
this case, the Cass Il Plus.

Q Ckay. And that's kind of playing out to the
novi ng revenue |layer on to a later year.

A That is correct, yes.

Q Ckay. On page 5, that first paragraph when you
are tal ki ng about advanced pricing, and ny takeaway from
that is, you all support getting rid of advanced pricing
as a way to force -- and force mght be the wong word --
but encourage fluid plants to actually nmake the | eap and
do ri sk managenent.

Wul d that be correct?

A That is one of the benefits that we see. The
ot her benefit is that their profit margi ns woul d not be as
easy to -- well, their cost of production would not be as
easy to calculate by -- or estimate by the buyers of their

products, and the opacity in the cost of production would
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give themthe opportunity to increase their profit
margins. So we hope that it would ultimately lead to
i nvigoration of that sector, nore innovation, nore
conpetition.

Q And if | could make sure |'mclear on that.

When you say: "Their cost of production woul dn't
be easily calculated to their buyers,” if I'mgetting that
right, so what you are indicating is, then the buyer can't
kind of try to eek out every penny fromthem as possi bl e?

A Exactly. Yes.

Q Ckay. And then on the second paragraph, | wonder
if you could go into nore detail kind of what you are
tal ki ng about there. You have this, "W would publish an
indicative Class | skimmlk price.”

So if you could just kind of explain that
par agr aph, what you think AVMS would need to publish, and
what it would be used for.

A. Sure. Whuld you like an exanple as wel | ?

Q Exanpl es are al ways beneficial, yes.

A. Wul d anyone object to it?

The way | would do that is by pulling out ny
| aptop, pulling the prices for -- pulling the Cctober
futures contract prices as they existed in m d-Septenber,
and showi ng exactly how t he nunber woul d be cal cul at ed.

"' m happy to submt that file for the record
| at er.

THE COURT: Ckay. Let ne start by when | asked

you yesterday to close your |aptop, that was a -- a

2023
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pecul i ar situation.

THE W TNESS:  Sur e.

THE COURT: And | wanted you just to rely on
your -- your own know edge wi thout | ooking at sonebody
el se's statenent. That's unusual. Normally I want you to
use that |aptop.

THE W TNESS: Sure.

THE COURT: And | don't think you have to
identify -- | don't think you have to make an exhibit of
everything that you use to informus in your testinony.
Al you need to do is tell us during your testinony where
you found it and how others can look at it. You do not
have to reproduce it.

THE W TNESS: Ckay.

BY M5, TAYLOR

Q Well, et ne ask a few questions maybe, and | ead
us to where | hope we -- to get sone clarity.
You tal k about, "If there's a need for sone form

of coordi nati on mechanism that can be solved with this
publish of this price."

So what do you nean there by "coordination
mechani sni' ?

A. So as we will hear, | think, later today from

M. Covington, that their exhibit is al ready published,
you know, so | cannot speak on his behalf. But ny
under st andi ng of what we are to expected to hear is that a
rebuttal argument will center on, well, we have to know

our costs before the nonth starts because we have to
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provide a price to our buyers before the nonth starts.
And if AMS is not publishing any prices, then what prices
do we give thenf

And if there is an indicative Class | mlk price,
as described in this paragraph, that becones the natural
starting point for such discussions between C ass |
handl ers and their buyers. Here is an indicative dass |
mlk price; would you like to pay at that price? No, |
woul d prefer to pay at sonething el se.

But that's a starting point to any di scussion.
It's not a binding price in any sense, but it's a focal
point fromwhich the discussions would further enanate.

Q And so | think as I'"mreading this, your
indicative Cass | skimmlk price would be kind of |ike
our advanced price now?

A. "Li ke" is a dangerous word there, because advanced
pri ce has enforcenent nmechani sns behind it that is --
beconmes your handler obligation to the pool. Indicative
Class | price would be nore simlar to Dairy Market News.

Here is what we observe in the market. You know, here is

what the Upper Mdwest Class IIl basis is, or what the
spot market price is, etcetera. It's a news rather than
an enforced -- an enforced price.
Q Sur e.
And so how woul d one -- how woul d t he Agency

collect the information you would |ike published for that
price?

A. The futures prices for our -- fromCME are
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publicly available at no cost, and they are used by your

col l eagues in risk nanagenent agency.

Q You are tal king about I11/1V futures?

A Yes.

Q Ckay.

A. In the context of Class IlIl Plus, you would only
need Class Il futures. 1In the context of -- if you were

to choose to inplenent average-of w thout advanced
pricing, then you would also -- and if you were to choose
to publish such report, you would al so need Cass |V
futures prices.

Q Soif I'"'ma fluid HTST plant --

A Uh- huh.

Q -- and -- | guess I'mtrying to figure out how

this would worKk.

A Sur e.

Q My buyer comes to ne and says, this is the
Class Ill futures price, or this is the indicative skim
mlk price. That would be, what, the Cass Ill futures
price for --

A So you woul d publish the indicative base C ass |

skimmlk price, just |ike you do today.
Q So we woul d publish that.
Let's -- let's use an exanple. W're in Cctober.

We woul d have published that price at the end of Septenber

sonetine --
A. Yes, that's correct.
Q -- or after -- and we would use what -- we would
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use what futures prices?

A You woul d use the Cctober contract nonth. In the
context of Class IIl Plus, you would use only O ass I
m |k futures.

Q For Cct ober 2023.

A For Cctober 2023.

As they were settled on each of the cal endar days
that fall wthin the current two-week w ndow that is used
for measuring advanced pri ces.

Q Ckay.
A. That's a 14-day w ndow.

You may be curious to know that a very simlar
mechani smis used by risk nanagenent agency to set the
expected price for, for exanple, corn. They neasure daily
settlenents of futures prices for corn for Decenber
contract. They neasure it through the nonth of February.
And then that becones the price used for crop insurance
contracts in corn that nmust be bound by March 15th. So
this may be newto AMS, but it is not precedential for
USDA overal | .

Q Okay. And so Cass IIl futures are announced at
3.5; is that correct?

A That's correct.

Q So Cass | mlk is priced on skimfat?

A That's correct.

Q So how woul d one go about --

A. Yes. So every day, at the end of the day, you

woul d observe the butter futures. Fromthe butter
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futures, you would derive an inplied butterfat price.

Once you have the Class Il price and the butterfat price,
you coul d back out what the skim Cass IIl skimprice
woul d be. And then you woul d average that over two weeks.

The full detail is included -- the full detail of
a simlar exercise in the context of evaluating hedge
ef fectiveness is included in the Appendix to the
Exhibit 290. If you -- let's see where that is. Oh, it
didn't get printed. Oh, no, it did get printed. Ckay.

I f you |l ook at the page 13 of the Exhibit 290 with
the -- in the interest of tine, we didn't go through this
yesterday, but it is part of the record as | understand
it.

So if you look at the step 3 on page 14, in the
context of eval uating hedge effectiveness, we needed to
calcul ate the futures inplied expected base Cass | mlk
price. So we take the butter futures, subtract the
current Make Allowance, nultiply the difference by the
manuf acturing yield. That results in the expected

butterfat price. That's in the step 3.1.

Did you -- do you see that?
Q Uh- huh.
A. And then, you know, |I -- even in that summary, |
provide a reference to a cell, H155 on tab "Anal ysis" of

t he Excel spreadsheet that is included for the record, so
you can trace back and you can see the full cal cul ations
t here.

So once we have the expected butterfat price, then

TALTY COURT REPORTERS, INC. 6605
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 03, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

know ng the conposition of the Cass IIl futures,
currently it's 3.5 and -- but down the road it may be
sonething different. As long as the nmarket has ful
information as to the conpetition -- excuse ne, not as to
the -- as to the conposition, you can use an equival ent
formula to what is presented here in step 3. 2.

So dass Il mlk futures mnus 3.5 tines the
expected butterfat price, and then that difference nust be
di vided by 0.965 to derive the expected Cass IIl skim
mlk price.

And, again, the -- the appendi x contains the
reference to cell 1155 for expected Class IIl skimmlk
price, and J155 for expected Cass IV skimmlk price.

You woul d do that for each of the tradi ng days
that -- that fall within the tw-week wi ndow to derive
essentially a 14-day average of the projected prices for
skimfor the nonth of Cctober.

The reason | would recomend that you do it over
t he sanme two-week windowis, first, that will be perceived
as close to what we are doing currently; and second, to
the extent that the Cass | handlers want to hedge, they
woul d probably want to place those hedges increnentally
over a two-week period so as not to nove the market now.

A valid objection, going back to what M. Hancock
was asking ne yesterday, could be that if we spread it
over a two-week w ndow, then we are essentially saying
that in each of those days, you know, you have to have

vol une | arge enough to be able to buy at |east one
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contract.

But that's where the, you know, industry input
should cone in as you -- that's why we have a difference
bet ween reconmmended and Fi nal Decision, so that people can
see what you are thinking and provide input on that.

"' mnot saying that -- that -- that | have
everything figured out here to the point that nobody
el se's input can inprove it.

Q So it leads ne to anot her question

You know, we have heard di scussion about why it's
I nportant to have advanced pricing for HTST plants still.
And | understand the desire to kind of push themto go
i nt o hedgi ng.

But what about the small processors that don't
have -- that already operate on small margins and m ght
not have the financial capability to involve thenselves in
hedgi ng?

A. So M. Turner, who was here two weeks ago, |
bel i eve you asked hi mwhether he qualifies as a snall
busi ness, and his answer was yes. So could we use him as
an exanple as a small processor to that question?

Q Well, | think the range of small varies, and he's
j ust one exanple of that.

A. Yeah. So -- so in his exanple, you know, | don't
believe that -- you know, he may not find it pleasant the
first nonth, but, you know, give hima nonth or two, and |
think that he can fully master this w thout any issues.

Not to steal Lucas' thunder, but, you know, we do
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have testinony comng up later today that tries to offer
you nore choices for you to consider as you -- as you nake
your recommended deci sion. That nmay be sonething that
coul d nake you nore confortable fromthat perspective that
you just asked.

Q Ckay. On page 6, | was wondering if you could

just --
A |"msorry, Ms. Taylor, page 6 of which exhibit?
Q " msorry, of Exhibit 289.

| wonder if you could review again, what this

graph i s show ng us.

A. This is really an eyesight test.

Q It is. | would agree.

A | apol ogize for that. It was a -- it was just an
i mage transplant froma different paper.

So what we wanted to illustrate -- this is an
excerpt fromthe Exhibit 76. You can find that |arger
version of that inage on page 435 of the Exhibit 76.

Q Ckay.
A. So those are exactly the sane images. |t m ght be
easier to | ook there.

So what we wanted to -- in real world you have
many things noving all at once. The spread is changi ng,
advanced prices are changi ng versus announced. The
conponent tests are changing. There's -- utilization
rates are changi ng because of depooling. So it's very
hard to disentangle the inpact of one force on, for

exanpl e, PPD
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In this paper, co-authored with Dr. WIf, we tried
to do that. W tried to keep everything el se constant,
nove one thing and see how that influences PPD. So that
is -- that's what this chart is attenpting to do. It is
| ooking at the difference between the announced cheese
price, soit's a final price, and the advanced cheese
price, that would be used for advanced pri cing.

So when -- on the horizontal axis, as you nove to
the right, that nmeans that there was a rally after the
prices, after the advanced prices have been rel eased. As
you nove to the left on the horizontal axis, that neans
that the prices have dropped after the advanced prices
have been rel eased. So far so good.

Q Yes.

A Okay. So now on the vertical axis, what we wanted
to do is we wanted to keep the utilization into the pool
as we believe it would have been were it no depooling. So
we tried to, you know, stipulate what the utilization by
cl ass woul d have been based on historical trends, and we
tried to -- and we ignored the 2019 Cass | reform So
this is under the higher-of system

So under those two assunptions, which are nodeling
assunptions, we have to recognize, we can see a nore -- a
clearer relationship or clearer inpact on rallies in the
mar ket after the advanced prices have been rel eased on the
PPD, on what we project the PPD woul d have been. W don't
know for sure what the PPD woul d have been because this is

a nodel i ng exerci se.
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So if there was no depooling, if there was this
Class | reform what do we project, based on our
under standi ng of trends in conponent tests and our
understanding of trends in utilization rates, what woul d
we project would be the PPDin this context in the
Order 126, the Sout hwest order?

And as you can see, as the -- as market -- if
markets rally, the PPDs drop. |If markets -- if the prices
go down after the advanced prices are rel eased, then the
PPD i ncreases, tends to be higher. That is -- that was
what explains this about 45-degree negative |line there.
There is sonme noise, but the relationship is fairly strong
t here.

In the real world, if you tried to plug this, if
you were to take last ten years of data, or 15 years of
data for Sout hwest Order, and you were to plot their PPD
agai nst the difference between the advanced and the
announced -- excuse me -- announced and the advanced
cheese price, it would be nore hairy. It would be nore

di spersed around. And the reason that is the case is

because, well, primarily we do have depooli ng.
So -- so that would perhaps nmake it nore
non-linear, if you will. | would expect that this line

woul d have a deeper slope than 45 degrees negative, as the
spread between the announced and the advanced cheese price
rises.
Q So -- so if |I can sunmarize --
THE COURT: Let's go off record just a mnute at
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9:52. We need help with the battery for the Agricultura
Mar ket i ng Servi ce.
(An off-the-record discussion took place.)
THE COURT: Al right. Let's go back on record.
W' re back on record at 9:53.
BY M5, TAYLOR
Q So if I could sunmarize. Wat this graph is
showing us is generally if -- if the tine between the
advanced and the announced, the market rallies, generally
PPDs go down?

A Yes.

Q And the inverse is true?

A That's correct.

Q Ckay.

A And it is providing you sone sense of magnitude,.
Q Correct.

A. In this case, in the Oder 126.

Q Ckay. Cot it.

| wanted to -- | want to talk just sticking on
Proposal 16, and | wanted to tal k order |anguage, which is
al ways a fun discussion. But since your exhibit didn't
cover that, we want to nmake sure we understand how it is
supposed to operate.

So | want to turn to Exhibit 13, which | wll
bring you up a copy, but it is USDA-13 on the website if
anybody is wanting to look at that. And | want to turn to
page -- well, 19 is where -- 20 is where Proposal 16

starts.
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A Yes, ma' am
Q Al right. So we want to make sure we understand

how this woul d worKk.

So in the first -- in Section 50, paragraph B
it's essentially saying the CQass | skimmlk price is the
Class Il price plus the adjustnent conputed in (B.
A That's correct.
Q And so | want to -- that's sinple enough

| want to turn to 3, which starts at the bottom
of page 21.
So what we read here is -- | want to figure out --
| think I know the A -- you know, the adjustnent is the
di fference between A and B, theoretically, and I want to
define what A and B is.
A Uh- huh.
Q Ckay. So Ais the higher-of either the Advanced

Class Il and the Advanced C ass |V, so whatever one is
higher; and Bis the Class IIl skimmIlk price, the
announced Class Il skimmlk price.

A That's correct. Yes.

Q So you put those each in a colum and you take the

di fference?

A That's correct.

Q And then you do that for every nonth?

A That's correct.

Q And then you take a 36-nonth average from August
of the four years prior to July of the year prior, |

guess?
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A. That's correct.
Q Ckay. And round that to the nearest cent.

That's the adjuster?

A That's correct.

Q The question is, when is that inplenented?

A Sept enber.

Q For how | ong?

A So -- so that would be inplemented annually in
Septenber -- no. For exanple, you could publish that in

Septenber as a formal announcenent that woul d be enforced
from January of the forthcom ng year.

Q So let's take an exanple. In 2023, we woul d have
gone back four years, conputed the 36-nonth average up
until July of this current year?

A That's correct.

Q What ever that adjuster is, we would announce,
let's say in Septenber --

A That's correct.

Q -- and you woul d have it inplenented in 2020- --
January 1 of 20247

A That's correct. Yes.

Q Ckay. So | think I"'moff a year. When you are
t al ki ng about hedgi ng and you need to know these things in

advance, that only gives you | ess than six nonths advance

notice of that. |'mnot sure how that works for you.
A. So as | said yesterday, you know, Edge did cone to
this hearing not just to -- for you to hear sone foreign

accents, but also to listen, learn fromothers, try to see
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if we can find comon ground where possi ble, provide
common sense solutions. | think we owe it to the U. S.
t axpayer to try to do that.

One of the learnings for ne, personally, and for
Edge, was the rolling nature of sonme of the institutional
contracts and ot her, you know, commercial contracts, for
exanple, that | think that's best exenplified by
M. Doelman's testinony fromFairlife.

Havi ng heard that, Edge would not object if you

were to inplenment Cass IIl Plus with the adjuster of the
style that -- that M G proposed.
Q A rolling adjuster.
A. A rolling adjuster, yes.
W woul d al so not -- the other assunption that we

had when we were designing this proposal is that we have
to stick to revenue neutrality, because that was the
former deal between |DFA and National MIKk.

W did not have the privilege of knowi ng what is
now known as proposal, | believe, 15, the |IDFA s proposal,
with a floor of $0.74. W would not object if AVS were to

set the floor to Cass IlIl Plus in a simlar way.
That's -- you know, that would be in line with the fl oor
of $0. 74.

So there -- we are not witing a Bible here, we

are witing regulation. Regulation needs to be based on
all of the evidence heard, not just what we all knew in
m d- June of 2023 when we were putting these proposals in.

So we are quite flexible. Edge is quite flexible
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on those details in the -- in the regulation. The core
principles are, let's get rid of advanced prices, we don't
need them anynore; and then the choice is whether you
would like to do it as an average-of or tie it just to
Cass Ill. But even that is a second order priority for

Edge versus getting rid of advanced pricing.

Q So but back to -- I'"'mtrying to understand Edge's
pr oposal .
A Sur e.

Q And your, you know, testinony about the inportance
of hedging and the inportance of knowing things in
advance.

A Yes.

Q So for that purpose --

A | guess --

Q -- what kind of -- you know, you can -- we can
t hi nk about the rolling, we can think about 36 nonths, or
24 nonths. You know, those are all -- the big picture,
how nuch lag time is Edge seeking to inplenment whatever
the adjuster is, however it's cal cul ated should that be
recommended, for you to neet your hedgi ng objective in
proposi ng this?

A. Yes. Ms. Taylor, | apologize, | didn't -- | just
realized | didn't directly answer your questi on.

When we were designing this proposal, we worked
of f the assunption that folks don't really start hedgi ng
the next year until they set the budgets for the next

year, and the budgets are set in Septenber. So fromthat
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sense, sone of the nonths have hi gher |ag than others.
January woul d have the snmallest |ag and the Decenber woul d
have the hi ghest |ag.

Havi ng heard the testinonies, we revised our
assunpti ons.

Q Ckay. | had anot her question. You know, you want
to get rid of advanced pricing, but your proposal stil
has us using advanced pricing to calculate the adjuster.
And I'm curious why that's being proposed, and if we're
| ooki ng 36 nont hs back and we know what the announced was,
why not just use the announced? Wy are we |ooking at the
advanced at all?

A. The only reason why we drafted the | anguage as we
did is to cone across as not trying to tilt the scale to
producers or processors to maintain strict revenue
neutrality. To the extent that we would be all happy with
an approxi mate revenue neutrality, it would be perfectly
fine to just use announced Class Ill skimand Class |V
ski m over the previous 36 nonths.

Q Ckay.

A Certainly would nean | ess paperwork for you, one
| ess report to track.

Q Ckay. | think 1"'mgood with that.

| want to turn to your next exhibit, 290. And in
preparation for that, | amgoing to have sone questions
| ooking at Exhibit 76 that we --

THE COURT: WMay | stop you?

M5. TAYLOR  Yes.
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THE COURT: | have a record exhibit here --

M5. TAYLOR: Yeah, we'll get it back at the end.

THE COURT: | would like to give it --

M5. TAYLOR: Well, we can get it now, if you would
l'i ke.

THE COURT: | would like you to take it away from
nme.

THE WTNESS: | mght also lose it.

Ms. Taylor, which exhibit are we on?

M5. TAYLOR: 76, I'mgoing to reference that one.

And, Judge, | have a copy for you if you would
like to ook at it.

THE COURT: | do like to look at it during the
testimony and then give it back imediately.

M5. TAYLOR  Ckay.
BY MS. TAYLOR

Q | want to turn first to page 3.

A. And would it be -- are we tal king about
Exhi bit 7672

Q 290, I'msorry.

A Ckay.

Q So many papers. So many exhibits.

Ckay. So on Exhibit 290, page 3, and this is

where you are tal king about the three risks, listing the

three risks that you are trying to --
A Sure. Basis risk, yeah?
Q Yeah. This last one, bid-ask risk or risk

premum And | want you to, if you could, explain again
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what that is. And when | first read it, | thought that
this risk is assumng that there's a CVE base Cass | mlk

futures contract --

A That is correct.
Q -- in existence, which actually doesn't exist
ri ght now
A. That is correct as it does not exist today. This

contenpl ates a potential risk that would energe were AMS
to go wwth Proposal 17 or 18 and CME were to create a
Class | contract either for Class | price or dass | skim
price.

Q Ckay. So that's just if all those stars align
using that risk to do this?

A. Yes. | think if -- you know, given our experience
with the asymetric risk under average-of, | do think we
need to contenplate such scenari os.

Q Ckay. And then | want to turn to page 6, and
then, at the sane tine, on page 76 want to turn to page --
Exhibit 76, turn to page 437, because | think what you --
what you put in this Exhibit 290 was kind of a summary of
your paper in Exhibit 76.

A It was, did you say page 4377

Q Yes.

A. Ckay. The table, | assune.

Q Table 5. That's what | want to tal k about.
A Yes.

Q Yep

So we were trying to ook at kind of the
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categories you have in Exhibit 290 --
A Oh, | see.
Q -- and match themw th the columms that you have
in Exhibit 76, and they don't match identically.
And if | could just further explain. Trying to

figure out, | nmean, what goes into trends, in particular.

2023

And you said in sone text yesterday, trends are the change

in utilization rates between the classes, and there m ght

be a different factor, | mssed witing down when you were

saying that. So | was trying to match these things up.

A. Sure. So the -- in the Exhibit 290, the bar that

is naned "trend" would be the sumof what in Table 5 is

Step 1 and Step 2, utilization rates and conponent tests.

And | believe | -- | answered a question or two in
today's cross-exam nation, that trends -- | think it was
fromM. MIltner -- that the trends capture changes in

utilization trends and the growmh in protein tests and

other solids, butterfat -- well, butterfat wouldn't matter

for PPD but --
THE COURT: Say that |ast part again.

THE W TNESS: Butterfat wouldn't matter for PPD so

it would be the changes in protein and other solids test
that would matter for this.
BY MS. TAYLOR

Q | think I had m ssed that second piece. That's
where | was stuck

A. And then the Step 3 in Table 5, actual announced

prices, that would correspond to what we are calling in
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the -- in the waterfall chart as a Class III/1V spread.
Q Ckay.
A. Step 4, advanced prices nmatches it one-to-one with

the bar, with the | egend advanced pri ces.

Step 5, Cass | pricing reformmtches with the
bar with the |abel Cass | reform

And Step 6, depooling and structure changes
mat ches what | was just referring as depooling here.

| did preface yesterday as | was introducing the
waterfall charts, | did say that the depooling bar also
captures any deviations -- any deviations in utilization
rates fromwhat we have nodeled themto be. It's not
necessary -- so, for exanple, if our nodel suggests that
t he order should have 40%utilization in Cass IV, but
even in the best of nonths when nobody depools they really
have 37, or 43, then that would show up in this | ast
resi dual col umm, depooli ng.

So depooling is everything that we cannot expl ain.
Most of the tinme it really is truly depooling, but it does
capture -- capture everything else that just the analysis
did not properly address through linear trends in --
changes in utilization rates and conponent tests. Linear
and seasonal in case of conponent tests. | think. Yeah.

Q And where would -- or does your nodel take into
account production increases, mlk production increases?
A. Implicitly? The production increases wthout --

in the absence of higher Cass | sales, higher mlk

production, which is pooled, wuld |lead to increasing
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utilization rates for manufacturing cl asses.

Q And does your nodel account for limts in pooling
provi si ons, whether they are, you know, the repooling
l[imts that exist, for exanple, or in the Northeast, there
are dairy farmers further markets provisions?

A. It doesn't need to. |If the provisions are such
that it's nore difficult to depool, or that it's |less
| ucrative to depool | should say, then the bar depooling
woul d sinply be snaller.

As you can see, for exanple, in the -- in the
Nort heast order, in the Table 5, page 437 of Exhibit 76,
Table 5, Step 6, depooling and structure changes under
Nort heast, in 2020, depooling was only $0.05, and it was
actually positive. That clearly neans that there was --
maybe this was, you know, nore yogurt made than we
accounted for. Over years we did not naybe anticipate
precisely the increase in Class Il or -- or we anticipated
that Class | would drop nore than it really did, so -- but
you can see that in that order where it is nore difficult
to depool, we have a smaller unexplained residual. W are
right on the noney al nost.

It would be so nuch fun if academ c conferences
were organi zed this way, you present the paper and you
were cross-examned on it.

Q Let nme see. In your proposal subm ssion, back a
long tinme ago, if | renenber, you had sonethi ng about how
the adjuster couldn't be non-negative, sonething |ike
t hat .
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Does that ring a bell?
A. W were probably wong about it. | believe that
one of the other testifiers, it could have been
Ms. Dorland, calculated in the amount of years it would
have been sone $0.20 negative or so. That is indeed
correct.
Q Ckay.
A. But in -- just to add, in that particul ar year,
where the adjuster was indeed negative, the Cass IlIl Plus

result with a dass | price that is within $0.10 of what
t he higher-of systemwould result as well.

Q Ckay.

A. W woul d not object if AMS were to floor it at
zero.

Q "1l ask you a simlar question | think | asked
t he | DFA w t ness.

| f you are all about market price singles and not
nmuti ng some of those, doesn't a floor do that?

A | believe that it was the National MIk that
conpl ai ned about nmuting market signals. As | testified
this nmorning in one of the cross-exam nations, | think
that the core principle here, core -- set of core
princi pl es here are:

Does the proposal provide for sufficient reserve
supply of mlk for fluid needs? Yes, it does.

Does the proposal allow the manufacturers of
beverage mlk to provide for stability to producers as is

listed as objective 4 of the enabling |egislation? Yes,
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it does.

Does the proposal, over tine, provide for a
relationship that Class | mlk is nore val uable on average
t han manuf acturing classes? Yes, it does.

So | think we check all the boxes of the core

principles. The market signal is a -- is one of those
terms, |like, you know, social capitalist. Like, it
doesn't -- it can nmean a lot of things to different

people. And | don't believe that dairy producers shoul d
be rushing to the barns and start playing Myzart to their
cows just because the Cass |, you know, price is a little

bit higher so they need extra m |k that afternoon.

Q Ckay. But fromyour perspective, you don't have a
probl em setting the floor -- or Edge -- you are speaking
on behal f of Edge -- so Edge is not opposed to sonme floor?

A. We are not opposed to the floor.

M5. TAYLOR | think M. WIson has a few nore
guesti ons.

CROSS- EXAM NATI ON

BY MR W LSON

Q Good norning, Dr. Bozic.

A Good norning, M. WIson.

Q On your -- continue on page 6 of the Exhibit 290,
t he baseline PPD, that, as | understand it, would be the
average PPD for the year 2010 for Federal Order 337

A. Alittle about bit nore conplicated. That would
be the PPD in March 2020 had the prices in March 2020 been

as they were on average between 2010 and 2019, the
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announced prices, and the conponents in March 2020 were as
t hey averaged in 2010, and utilization rates by class in
March 2020 were as they were in 2010.

Q So when | conpare that PPD, that would be --

A Uh- huh.

Q -- to Exhibit 76 PPD for Federal Order 33, it's
very different. Exhibit 76 has the M deast Order at a
$0. 98 baseline positive, and you have it at 1.65.

A. That's a good question. | wll need to do sone
research later this norning, and |I'm happy to junp back on
the stage for a fewmnutes to clarify. | don't have the
answer for you this nonent.

Q So with that in mnd, you used the sane node

paraneters from Exhibit 76 over to Table 290, page 6.

A | believe so, yes.

Q So do the rest of the steps, do they correspond,
do you --

A. | believe so. But | think that, you know, given
t he obvi ous di screpancy regarding the baseline, | think it

woul d be prudent if we allow for an hour so | can do sone
forensics and I'I|l be happy to report back.

Q So as | understand Exhibit 76, the Table 5, that's
a yearlong | ook?

A Yes.

Q And all the graphs in Exhibit 290 is a
nmont h-t o-nont h | ook?

A That's correct.

Q That's probably -- that's the difference probably
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in sonme of them Ckay.

The bottom of page 12 -- well, Exhibit 290, it's
actually the top of page 12.

A Excuse ne, page 127

Q Page 12.

You indicate the primary driver, you indicate
that, and then you cite -- the next sentence you cite the
second nost inportant factor.

Are those -- is that description a quantitative
description -- the primary driver, what would be -- what
woul d we be | ooking at in our graphs that you provided us
to understand your description of "primary driver"?

A. So in the context of -- thank you for your
guestion -- the context of the spread between Il and 1V,
if you were to look at, well, any nonth here, the
paraneter of depooling -- |I think that we would have to
consider that to be an expert opinion rather than just a
readi ng of any chart.

Q Yeah.

A. Because we -- we can logically conclude that the
nore negative the PPD before depooling, the stronger to --
the incentive to depool, but that does not foll ow
arithmetically fromthese charts. That is a concl usion
that requires prior know edge of incentives with Federal
Oders. So from-- for those reasons, | would submt that
t hose sentences are ny opinion rather than a nunber that
you can read off a chart.

Q Ckay. So it's not like the sumof all of the
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[11/1V spread val ues, summ ng themtogether to get the
bi ggest nunber ?

A. | f the sentence said the primary driver of
negative PPDs prior to depooling, then we could do that.
Right? But if we are nmaking a claimabout depooling, then
we have to conpl enent the nunbers with the -- with the
opi ni on about the nunbers.

Q |"mjust trying to understand your sentence.

A. Yes. Yeah. So that's why |I'msaying, like, if --
you know, you cannot just sumthemup, no. | nean, in
nost conversations you could and it would be adm ssi bl e,
but here we are creating a fornmal record, so | want to be
really precise about that.

Q Ckay. And then the |last bucket that you have, you
| abel as depooling. You have said that it's -- it's nore
than just that, it's things that the nodel can't predict
and things |ike that.

Depooling's been a big topic in this hearing. |Is
there -- would you have an opi ni on about how nuch, as a --
as a -- as handl ers nmake deci sions about what to pool and
what not to pool based on alignnments and things, how nuch
of that decision is related in your nodel for these
gr aphs?

A. | would say all of the -- nobst of the rel evant
factors are. There could be sonme truly idiosyncratic
| ocal reasons that are not captured. Maybe soneone needs
to pool for -- | can't even provide you with a good

exanpl e. But the spreads, advanced prices, are the nmain
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drivers of the incentives to depool, |ike, just financial
incentives to depool. In terns of, |ike, your
equal i zati on paynents, that's driven by those two factors,
first and forenost.

The third one driving is the -- you know, the
di fference between the higher-of and the average-of.
The -- what is in question is the marginal effect on your
deci sion to depool .

For exanple, as you well know, M. WIlson, in the

Order 30 -- and I'mnot an expert on depooling provisions
in other orders -- but in Oder 30, if you depool sone
anmount of mlk, you can pool again next nonth, | believe,

125% of what you pool ed previous nonth. Wich nmeans that
the nonment we switch from positive to negative PPD, you
woul d i nmedi ately want to depool at |east 20% of your

m | k, because next nonth you can repool the entire mlk
that you have -- I'mignoring seasonality and mlk
production and all that now.

So the small change from $0.01 positive to $0.01

negative -- and, again, I'mignoring, | guess, the

adm ni strator fees here as well, the -- because
presumably, if the -- if you are not pooled -- | don't
know, I'mnot actually sure how that works. | assune that

they don't have to pay the admnistrative fees to the

Mar ket Adm nistrator if they are not pooled -- or on the
mlk that's not pooled. So if the admnistrator -- if
that's correct, if the administrative fees are $0.05, then

as soon as your draws drop bel ow $0.05, so you're net
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financially negative on mlk pool ed, maybe you woul d want
to depool at least 20% I|I'mthinking on the fly here. |
apol ogi ze if there's an error in the logic. You would
want to depool at |east 20% because you can -- you
preserve full optionality for potentially pooling all of
your mlk in the next nonth.

Now, if you -- if the -- if the negative PPDs are
really large, let's say $4, now you nmust be think -- now
you are thinking, okay, do | depool only 20% or do | take
it one step further and depool another 20% Do | really
care that | won't be able to pool everything next nonth
when |'mlosing so much noney in this nonth? Wy would |
want to preserve the option to naybe get $0.15 positive
two nonths down the road if I'mlosing $4 today? So from
t hat perspective, you depool a lot if the current nonth
PPD i s negative.

And in that context, should ny statenent be
understood that even if the Cass | reform danpened or
made the PPD nore negative, it nmay have no effect on

further depooling decisions. You would have done as nuch

anyway. Once you get down to -- at one point we had, |
think, like, single digits, you know, percentage of the
total Class Il mlk that was typically pooled in the

Upper M dwest Order. Once you're that |low, you just don't
go any | ower.

Q So on the first nonth that you have listed here,
March ' 20, 2020, you have a minus $0.25 attributed to
depool i ng.
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Am | understandi ng your testinony to say that
future -- future nonths, that you don't know how rmuch it's
going to be negative for however |ong, could inpact your
deci sion rather than just the i medi ate disparity of --

A Yes.

Q -- what their drawis --
A Yes.
Q -- today, and so there could be sone future

aspects to | ooking at one nonth of change, so to speak?

A. Yes. That's absolutely correct.
Q Al right.
A. So the -- so the -- again, the chart -- the chart

descri bes the PPD, right? Like, the chart describes how
did we arrive at the current nonth PPD, and the anount
that is depooled will be a reflection of the previous
three bars in that. Like, so the current nonth spread,
advanced pricing, potentially Cass | reform but wll
have a strong | ookout for up to -- in the context of

Order 30 where you can bring back all your nonths after
six nonths, as | understand it, you would |look up -- up to
si x mont hs out when maki ng a depool i ng deci si on.

Wi ch, actually -- and | didn't want to go too
much into that yesterday because it's conplicated enough
anyway, that is even a stronger argunent why C ass |
reformlikely did not have a material inpact in 2020.

In 2020, if you were looking at a termstructure

of the spread between Class IIl and |V for the next
12 nonths, it was deeply negative. It was deeply
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negative. People -- markets did not anticipate those two
prices to converge for a long while. So from you know,
maki ng such a dynam c progranmng, if you will, depooling
deci si on, that would have been a strong influence, even in
t he absence of any reform

MR. WLSON: Thank you, Dr. Bozic. That's all I
have.

THE COURT: M. WIson, do you want himto do any
report-back after spending an hour anal yzi ng?

MR WLSON:. No. Thank you. No, thank you

THE W TNESS: But can | ask, Your Honor, is the
validity of ny evidence in any way reduced if | don't
submt that correction? No? It's not? Ckay.

THE COURT: How confident are you that the

difference is, in fact, in conparing a year to a nonth?

THE WTNESS: | prefer not to answer before doing
nore forensic anal ysis on these nunbers, but, you know, if
t he evidence will be considered just as strong, you know,
wi t hout submtting further analysis, |I'd rather sleep a
little bit.

THE COURT: You know, I -- | would |like to invite

himto clarify, just because this is such an inportant

I Ssue.
THE W TNESS:  Sur e.
THE COURT: Ckay.
THE WTNESS: Yeah. | -- | would be happy to.
THE COURT: You are invited to return to clarify
t hat .
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THE W TNESS: Yes. | mean, who cares about sl eep?

THE COURT: And | would like to return ny
Exhi bit 76, because it's the record copy. Al right.

Redi rect.

MR, SJOSTROM  Yes. Lucas Sjostromfor Edge Dairy
Far mer Cooperati ve.

THE W TNESS: Your Honor, didn't we have to ask
for any further cross-exam nation before redirect?

THE COURT: Well, | try to let Agricultura
Mar keting Service be the last, and sonetines they do
pronpt nore questions, but | didn't see anyone squirm ng,
so|l'd like to keep noving.

MR, SJOSTROM What nore do you want? All right.

REDI RECT EXAM NATI ON
BY MR SJOSTROM
Q First, Dr. Bozic, a couple of questions on OIC

Well, really one question. In your past work, and
| think you nentioned this yesterday, but | just wanted to
clarify because | think it was nmaybe trailing off.

But in your past work, what data sources have you

used to draw conclusions related to over-the-counter

tradi ng?
A. The only data source that | have relied upon to
formny concl usions was the data source cited, | believe

it was Footnote 6 in the 2019 paper co-authored wth Mtt
Goul d, that would have been the OTC report published by
Rice Dairy.

Q Al right. And briefly, and I know that m ght be

TALTY COURT REPORTERS, INC. 6631
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 03, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

difficult, but briefly, I don't know that we ever put into
the record the difference between a -- |ike, what a
cash-settled trade versus a delivery-settled trade was,
and we had several questions about it this norning.

So depending on who is reading this, | just wanted
you to be able to clarify what is the difference between
t hose two objects?

A. Yes. In the -- so corn contract would be an
exanpl e of a physically-settled contract. |f you do not
exit your hedge position on a corn futures, you wll have
to deliver sone corn or you will have to accept delivery
of sonme corn sonmewhere on the Illinois River. Thereis
no -- there are no butter or cheese or dry whey trucks
going around the country to settle anybody's position on
dairy futures.

Dairy futures contracts are all cash settl ed,
whi ch means that your position, your gains or |osses on
your hedge position on the last day, are sinply settled as
a difference of the prior day of futures price and the

announced price published by AMS.

Q Thank you. | just thought we should get that in
Next, so if we build a new structure -- and that's
what we're here to do -- of the Federal Order, and as

i npl ausible as it is, we do all this and no one uses any
hedgi ng i nstrunents, no one hedges anything in any of the
cl asses in any phases, are we -- at the farmer |evel,
cooperative |evel, processor level, retailer |evel, at

| east in price discovery, are -- are we any worse off in a
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non- hedgi ng environnent than we are today as we think
about price discovery?

A. Over the long-term Cass | prices wuld have been
actual Iy equi val ent under any of the proposals currently
on the table, from13 to 18. So there will be no materi al
difference to dairy producers.

Q So, in other words, it would be fair to say that
we do not need hedgi ng as nmuch as we have tal ked about it
t he past few weeks? W do not need hedgi ng for these
i nstrunents to operate properly?

A. That question is rather vague. | don't know, you
know, how to answer it. Like, people use hedgi ng because
they want to stabilize their revenue or they want to
stabilize their input costs, and the purpose of these
proposals is to facilitate effective use of hedging.

Q Thank you. [I'll nove on to advanced pricing.

We have heard that HTST mlk, or at |east maybe
mlk that has no desire to be hedged, ranges from 70%to
90% of the market. Cbviously, this is a perishable
product sold often within 72 hours or less at retail of it
bei ng produced on the farm Proponents say -- may say
that we need to know these prices ahead of tine,

And we have covered this, but just to go back, do
you believe that's the case? Do we need to know t hese
prices ahead of tine?

A. If you' d first allow ne to just slightly correct
your question. Those products nmay not be sold to fina

consumer within 72 hours. They will be available for
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purchase by final consunmer within 72 hours. They will be
available in the retail store.

| s that what you neant?

Yes.

Now, could you pl ease repeat your question?

So they are highly perishable, as you restated.
Yeah.

o >0 > 0

But tal king about those products, and proponents
may say, we need to know these prices ahead of tine.

Wth that available delivery so quick after raw
m | k production, do you believe that that needs to be the
case?

A. Four out of six proposals that were noticed on
this hearing would allow that. The only proposals that --
wel |, actually, six out of six proposals out of -- on
this -- on the notice for this hearing would allow that.
Three of the proposals noticed for the hearing do that
t hrough advanced pricing; the other three proposals do
that through the ability to lock in the input costs
W t hout basis risk, or at |east without basis risk that is
not due to the risk premum the third potential effect in
t he Exhibit 290.

Q Thank you.

As we're thinking about that, if you were a
cooperative, as the fluid mlk processor, would you have
any advantages in a higher-of systemw th advanced pricing
over a proprietary plant?

A. Yeah. So it's -- before | answer, | just want to
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preface that I'"mnot inplying or alleging that this is
actual ly happening. W are just |ooking at the incentives
or what may transpire.

If -- in a systemin which the hedging is
strongly -- is conplicated by the pricing regulations, it
is easier for a cooperatively-owed Class | handler to
offer fixed price contracts to the buyers than it is for
private handlers. The reason is that the private handl er
woul d have to pay to the producer and to the pool at | east
a mnimumregul ated price, whereas the cooperative can
essentially reblend any materialized basis risk.

Q Thank you.

| think in some of the testinony we tal ked about
true-ups. For exanple, you m ght negotiate a January
price in |ate Decenber, and then not be paid for it unti
Mar ch.

W t hout advanced pricing, how would you see the
mar ket changi ng wi t hout true-ups? Wuld the market stil
be able to operate in that true-up environnent?

A. To the extent that a buyer and a seller may agree
to postpone the paynent of the invoice for whichever
reason they nmay be, perhaps related to tax liability,
nothing in any of the proposals would really stop that.

Q Do you believe it's bad for fluid m |k processors
to | ose pre-know edge of their prices versus dairy farners
who have none? |Is there a distinct difference?

A. First of all, | would challenge the assunption

that they are | osing the know edge of their input cost.
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They woul d be given the choice to know their input costs
before the start of the nonth in which the mlk is
mar keted, or after the end of the nonth, that the choice
i s exercised by choosing whether to hedge or not, but if
t hey choose to hedge, they would know their costs.

Second, you know, as | have noticed -- as | have
witten in ny testinonies, dairy producers in general nust
take on risk in order to operate their dairy farnms. They
have to know their -- you know, their situation is
inverse. Like, in the case of Cass | handler, they know
their revenue, and we are tal king about should they know
their input cost and how. In the case of a dairy farner,
t hey know their input cost, sonetinmes not very far in
advance, in the case of feed, but they wouldn't know their
revenue.

So -- soit's really not uncommon for narket
participants to face risk. You know, it is really -- it
really is uncommon to be, you know, as insulated fromrisk
as Class | handl ers have been over the previous two
decades.

Q Thank you.

So since this proposal -- or since your
subm ssi on, our subm ssion, of the regulatory | anguage
this spring, would you personally consider or entertain
studyi ng nodifications of Proposal 16? |s there anything
you have considered through the course of this hearing or
t hrough the sunmmer that haven't been even reviewed by our

Board of Directors that may get at some of the biggest
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criticisns you have heard here?

A. | just want to preface ny answer. |'m not
answering on behalf of Edge. To your question now, |'m
answering on behalf of just nyself. Correct?

Q Wonder f ul .

A Yes. So things that we have learned in this
hearing: First, we have | earned that revenue -- strict
revenue neutrality is not a requirenent requested by | DFA
If that's the case, then we have nore degrees of freedom
of how to design these prograns to properly conpensate
dairy producers for the asymmetric risk that has been
wel | -established by National MIk. One way to do that is
to set the floor on the nover.

Second, to the extent that one may not need to
follow the strict revenue neutrality, we can further
sinplify the day-to-day work by Ms. Taylor and her team
There is no reason to use advanced pricing in calcul ation
of noving adjuster for Cass Il Plus.

Third [ earning was the -- what we have heard from
MG s wtnesses about the rolling nature of school mlk
contracts and other sales. Fromthat perspective, sone
sort of rolling adjuster m ght nake nore sense than an
annual adjuster, which was designed anticipating that
folks like to set the budgets before they initiate hedging
strategies for the forthcom ng cal endar year.

And then, finally, to the extent that we | earned
that HTST -- that a | ot of HIST grocery sales really don't

care about hedgi ng as nuch as preserving their natural
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hedge that they have currently through the advanced
pricing, | think it behooves all of us to | ook at sone
hybrid solutions that allow the growi ng part of the
Class | sector, the ESL, the aseptic, sone of the
i nnovative HIST products, institutional sales, to pursue
hedgi ng strategies while letting the old traditional HTST
perhaps function in a way that it does today, or naybe
even return back to what producers have been | ooking for.
We di scussed that over the last few days, and ny
understanding is that you will actually be formalizing
t hose thoughts into an anal ogous proposal that we wll
hear soon today.

Q Thank you.

Anything | mssed or comments you would like to
share?

A. Ch, plenty, but I've been here a day and a half,
so let's wap it up.

MR, SJOSTROM  Your Honor, | would Iike to nove
Exhibits 289 and 290 into the record. | believe USDA is
going to continue to object to 244. W have no attachnent
to any extra paper, so --

THE WTNESS: O 291, right? Like, this was --
this is still marked as 291, the Stephenson/ Novakovic?
Yes.

THE COURT: That's M. English's project. [I'll
hear fromhimlater.

MR SJOSTROM W'l |l nove 289 and 290, please,

Your Honor.

2023
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THE COURT: Al right. Now, | have |ost track.
Ckay -- good.

|s there any objection to the adm ssion into
evi dence of Exhibit 2897

There is none. Exhibit 289 is admtted into
evi dence.

(Exhi bit Nunmber 289 was received into

evi dence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 290, which includes the
online versions of Edge-15, Edge-15A, and Edge- 15B?

There is no objection. Exhibit 290 and all its
forms, as nentioned, is admtted into evidence.

(Exhi bit Nunmber 290 was received into

evi dence.)

MR. SJOSTROM  Thank you, Your Honor.

MR. ENGLI SH:  Your Honor, Chip English for the
M Ik I nnovation G oup.

So | amnot Edge's attorney, and so since they
t hensel ves do not want to put Exhibit 244 into evidence,
" mnot going to speak to it, although | have strong

argunents under the rules.

As to 291, we did pre-submt it -- well, not
pre-submt it -- we subnmtted it yesterday as you
r equest ed.

In an attenpt to nove the hearing along, while
| -- you know, I'mnot going to stand on principl e today.

The reason I'mnot is because Dr. Stephenson's going to
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cone, and that should resolve the objections of OGC, |
hope, once he identifies them

THE COURT: May | nention?

MR, ENGLI SH:  Yes.

THE COURT: | love the way you sol ve problens, and
| appreciate it.

MR, ENGLISH So | just want for the record to
state that given the fact that Edge is not going to nove
adm ssion of 244, | had a statenent on that, | won't give
it.

And given the fact that Dr. Stephenson wll be
here at sone point in the future after October 1lth, while
| think 291 could be admtted, I'"mgoing to stand down for
today and just note for the record that |I think it could
be admtted. But |I'mnot going to push the point, so we
can nove al ong today.

THE COURT: On behalf of all of us, | thank you.
Al right.

| believe we can let this witness stand down, and
| encourage you to ask to be invited back to clarify that
one poi nt when you are ready.

THE W TNESS: Thank you, Your Honor. I will
probably need a few mnutes just to take all ny stuff
here. Maybe it's a good tinme for a little break?

M5. TAYLOR  Yeah.

THE COURT: Oh, good. Al right. Let's see.

This is a ten-mnute break, right?

Pl ease be back and ready to go at 10: 55.
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We go off record at 10:42.
(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

W' re back on record. It's 10:55.

| would like the witness to identify hinself,
pl ease.

DR. CRYAN. Al right. Beg your pardon. Did you
just ask nme to identify nyself?

THE COURT: | did.

DR. CRYAN. In case no one knows it, | am Roger
Cryan with the Anerican Farm Bureau Federation, and | have
been sworn. It's up to you whether you want to do it
agai n.

THE COURT: No, once is enough. But | want you to
spell your name into the record.

DR. CRYAN:. The first nane is Roger, RO GE-R
The last name is Cryan, CGRY-A-N, just like Ryan with a C
in front of it.

ROGER CRYAN,

Havi ng been previously sworn, was exam ned

and testified as foll ows:

THE COURT: And if | mght inquire, what kind of

doctorate do you hol d?

THE WTNESS: | hold a Ph.D. in food and resource
econom cs fromthe University of Florida. | have
been recog- -- go Gators -- | have been recogni zed

previously in this proceeding and in previous proceedi ngs

as an expert on Federal M|k Marketing Orders and dairy
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econom cs.

THE COURT: Thank you.

You do renmain sworn, and you may proceed.

Oh, wait, | don't have a copy of --

USDA REPRESENTATIVE: | have it. | was just
wai ting for the nunbers.

THE COURT: GCh, all right.

Let's -- you have distributed your statenment; is
that correct?

THE WTNESS: | have distributed a statenent,

2023

distributed copies to the public and -- that was here, and

| provided 15 copies tothe -- to the -- | guess the
clerk, the -- officially the clerk of the hearing
proceeding, to Emly, otherw se known as Enmly. She has
15 copi es single-sided, as requested by USDA, of three

docunents. The first one i s marked AFBF-4.

THE COURT: Al right. Let's deal with that one.

Let's call that one Exhibit 292.

(Exhi bit Nunber 292 was marked for

i dentification.)

THE WTNESS: | have anot her docunent identified
as AFBF-4A.

THE COURT: We will call that one 293.

(Exhi bit Nunmber 293 was narked for

identification.)

THE WTNESS: Finally, an exhibit nmarked AFBF-4B

THE COURT: We will call that 294.
(Exhi bit Nunmber 294 was narked for
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identification.)

THE WTNESS: Thank you, Your Honor

THE COURT: Al right. And now you may proceed.

THE WTNESS: Thank you.

| thank you, Your Honor, and | thank USDA and --
for the opportunity to be here to testify. Everything |
present here has been presented -- has been prepared by
Danny Munch or nyself as joint -- joint product fromthe
-- by the AFBF economics team And all of it is based on
the policy of our nenbers.

The Anmerican Farm Bureau Federation has nearly
6 mllion nenbers in all 50 states and Puerto Ri co,

i ncl udi ng many t housands of cooperative and i ndependent
dairy farnmers. Most of these dairy farnmers are directly
affected by the pricing provisions of the Federal MIk
Marketing Orders. These dairy farnmers play a crucial role
in the devel opnent of AFBF dairy policy. Every Farm
Bureau position and proposal is based explicitly on that
policy devel oped through a grassroots process in which
farmers nmake the decisions every step of the way.

AFBF subm tted nine proposals for consideration in
this hearing, and appreciates the opportunity to address
the four that were accepted by USDA, as well as the clear
di rection on what may be needed to advance the rest.

The fundanental focus of AFBF' s proposals is the
reduction or elimnation of negative producer price
differentials and the depooling that they cause. W

believe that an orderly pool is the key to orderly
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mar keti ng and ensuring Federal M|k Marketing O ders
continue to benefit farmers, cooperatives, processors, and
consuners. The key to an orderly pool, in turn, is above
all, the proper alignnent of the four class prices.

In addition to our own proposals, AFBF |argely
supports four of the five proposals submtted by the
National M Ik Producers Federation. These are Proposals
1, 3, 13, and 19.

And 1'Il nmove on fromthe procedural stuff.

AFBF al so supports Edge Dairy Farnmer Cooperative
Proposal 17 in principal, which basically conbi nes NVWPF' s
Proposal 13, the switchback to the higher-of, and the AFBF
Proposal 18, using announced prices instead of advanced,
which we will be testifying on today.

This statenent covers AFBF Proposal 18 under
Cat egory 4.

Proposal 18: AFBF proposes to end the advanced
pricing of Class Il skimmlk and conponents and Cl ass |
m | k and conponents.

I n AFBF Proposal 18, the Cass Il skimmlk price
woul d be equal to the Class IV skimmlk price plus the
Class Il differential. The Cass Il nonfat solids price
woul d be equal to the Cass IV nonfat solids price, plus
1/100th of the Class | -- Il differential. The Cass |
skimmlk price would be the higher-of the Cass Il or
Class IVskimmlk price plus the Class | differential.
And the Cass | butterfat price would be equal to the
butterfat price plus 1/100th of the Class | differential.
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Under classified pricing, handlers participating
in an order have an obligation to the pooling function of
Federal Orders based on how the mlk is used in class
price. In seven of the 11 Federal Orders, dairy farners
are paid based on the conponent content of their mlk by
mul ti pl e conponent pri cing.

In this process, the producer value of mlk is
determ ned nonthly based on the cheese mlk (Cass I11)
conponent |l evels of fat, protein, and other solids. The
di fference between the total pooled val ue of what handl ers
pay for their allocated class price values and the
conponent val ue worth of producers' mlk is denoted as the
producer price differential.

When t he conponent value of mlk in the pool is
hi gher than the revenue pooled frompaid class prices,
deductions are applied to farners' checks in the formof a
negative producer price differential to represent the gap
in pool value. Dairy farmers suffered negative PPDs
during 2020 and 2021, with average all-nmarket PPDs
reachi ng bel ow negative $7 per hundredwei ght, show ng up
as a massive reduction on mlk checks.

According to the Journal of Dairy Science
peer-reviewed article titled "Negative Producer Price
Differentials in Federal M1k Marketing Orders:

Expl anations, Inplications, and Policy Options," the nost
common factors that contribute to the existence of
negative PPDs are Cass Il mlk value rising above the

butter powder, changes in utilization rates of mlk due to
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production changes in an order, the advanced prices for
Class Il skimand Cass | mlk Iagging behind rising

Class Il conponent val ues, and changes in utilization due
to depooling by handlers deciding to not pool mlk in
order for one or nore nonths -- in an order, I'msorry --
in an order for one or nore nonths by which depooling

| eads to nore depooling.

AFBF' s proposal s and support for proposals from
ot her stakehol ders are intended to reduce the preval ence
of PPDs -- of negative PPDs that should say -- by reducing
the frequency of the previously-listed occurrences, which
i n many cases have been found to contribute to disorderly
mar ket i ng.

"1l make a note there that, on the record, this
shoul d say negative PPDs.

THE COURT: Wen you say "nake a note," you want
to change it at the end of your testinony on this exhibit?

THE W TNESS: However Your Honor believes we best
clean up the record is fine with ne.

THE COURT: Al right. Let's do it now

THE W TNESS: Ckay.

THE COURT: Call our attention to exactly what you
want to change on page 2 of Exhibit 292.

THE WTNESS: In the first full paragraph, in the
second to last line it says, "prevalence of PPDs." That
shoul d say "preval ence of negative PPDs." There's al ways
a PPD, but we want fewer negative PPDs.

THE COURT: We'll take a nonent to nake that
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change on the record copy. W're inserting one word,
"negative," before the "PPDs" that is found in the next to
the | ast sentence of the first full paragraph. Done.

Thank you.

THE W TNESS: Thank you, Your Honor.

Currently, the classified prices for each nonth
are announced at two different tines. First, the advanced
prices are announced by the 23rd day of the preceding
nmont h. For exanpl e, Septenber's advanced prices are
announced on or before August 23rd. Advanced m ni num
prices are announced for Cass |, Cass | skim Cass |
butterfat, and Cass Il skim

By the fifth day of the followi ng nonth, the
Class Il, Cass Il butterfat, Cass IlIl, Cass Il skim
Class Ill butterfat, Cass IV, Cass IV skim and Cass |V
butterfat prices are announced. These prices for
Sept enber are announced on or before Cctober 5th.

This arrangenent creates a |long | ag bet ween when
t he advanced prices and current prices are announced for
that nonth. That neans that the advanced prices, Cass |
ski m and conponents, and Cass | skimmlk and butterfat,
can be based on weekly data that is 25 to 40 days ol der on
average than the basis for the current prices, the
Class Il butterfat and all Cass IIl and IV prices.

Thi s means when market prices rally announced --
that is, final prices -- can be nuch higher than the
advanced prices |leading to | ow and negative PPDs. This

creates an incentive to depool mlk fromthe order, to
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benefit the non-pooled -- to benefit fromthe non-pool ed
val ue of the recently-elevated prices wthout sharing that
val ue with the pool, which further depresses the PPD and
underm nes the FMMO principle of uniformpricing.

The i npact of advanced pricing on orderly
marketing of mlk is not newto the Federal MIk Marketing
Order discussions -- to Federal M|k Marketing
di scussions. In fact, USDA has acknow edged the inpact of
| agged fluid in manufacturing class pricing on orderly
mar keting of m K.

| would like to present several quotes fromthe
proposed rul e published in Federal Register Vol une 64,
Nunber 63, released on April 2nd, 1999.

On page 16, 102, USDA st at es:

"Since dass | handl ers nust conpete with
manuf acturing plants for supply of mlk, the Cass | price
must be related to the price of mlk used for
manuf act uri ng.

“I't is apparent fromthe price patterns of a |arge
part of 1998, that the current two-nonth | ag between
manuf acturing and fluid pricing does not establish as
close a relationship between the two price levels as is
desirable. |Indeed, froman analysis of the differences
bet ween prices generated by a six-nonth declining average
and the current pricing system it is clear that the
current two-nonth | ag does not acconplish any cl oser
rel ationship between manufacturing and fluid prices than

woul d the six-nonth declining average.

TALTY COURT REPORTERS, INC. 6648

taltys.com - 408.244.1900

Cct ober 03, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

"When manufactured dairy product prices are
relatively stable, the advanced pricing of Class | mlk
works quite well. However, since 1988, the volatility in
t he manufactured dairy product market has caused probl ens
w th the advanced pricing of Cass | mlk.

"The first problemis readily evident in class
price relationships during the latter part of 1998. The
frequent occurrence of price inversions during that period
i ndi cates that sone alteration to both proposed and
current nmethods of conmputing and announcing Class | prices
may be necessary. Class price inversion occurs when a
market's regulated price for mlk used in manufacturing
exceeds the Class | fluid mlk price in a given nonth and
causes serious conpetitive inequities anong dairy farners
and regul ated handl ers. Advanced pricing of Cass | mlk
actually causes this situation when manufactured product
prices are increasing rapidly.

"Since the Class | price is announced in advance,
in arapidly changing market, the Cass | price nmay not
reflect the value needed to conpete for the necessary raw
mlk supply, or the Class | price may be overval ued
relative to the raw mlk price. Undervaluing class mlKk
is a particular problemsince it reduces producer pay
prices at a tinme when producers should be receiving a
positive price signal."

And | would --

THE COURT: Dr. Cryan, just read that | ast

sent ence agai n, please.
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THE WTNESS: "Undervaluing Class | mlk is a
particul ar problemsince it reduces producer pay prices at
a tinme when the producers should be receiving a positive
price signal."

That's the end of the quote fromthe USDA' s

decision in order reform And | would note here -- this
is not inthe text -- | would note that this is a USDA
decision. The US- -- this is -- this was the basis for

USDA choosi ng the higher-of 20 years ago. The markets
have only gotten nore volatile.

The conditions -- back to ny text -- the
conditions USDA refers to fromover 20 years ago rel ated
to price inversions, rapidly changi ng markets, and
resulting conpetitive inequalities anong dairy farners
have continued. A range in a price series provides
i nsights on how volatile a price is. Larger ranges in
price indicate high volatility, while a smaller range
woul d i ndicate |lower volatility.

As displayed in Figure 1, the range in class
prices within a year has exceeded $4 per hundredwei ght
frequently since 2012. For exanple, the annual range in
Class | prices has exceeded $4 per hundredwei ght in six of
the past 12 years. The annual range in Cass Il prices
has exceeded $4 per hundredweight in five of the past 12
years. The annual range in Cass IIl prices has exceeded
$4 per hundredwei ght in seven of the past 12 years. And
the average range in Cass IV prices has exceeded $4 per

hundr edwei ght in four of the past 12 years.

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

Cct ober 03, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 03, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

The average annual range of prices has exceeded
20% of the annual final class price for all classes in
mlk, with Cass Ill ranges exceedi ng 28% of the average
final Class Ill price since 2012. Dairy farnmers have had
to deal wth wde and rapid spreads in prices that have
contributed to i ncone uncertainty and disruptions in their
ability to nanage ri sk.

THE COURT: | need to stop you. | should have
stopped you a little sooner, but you -- you are rolling.

| want you to go to the mddle of that paragraph
and begin with the sentence "the annual range in Cass Il
prices" and just read fromthere, nore slowy, please.

THE WTNESS: The annual range in Class Il prices
has exceeded $4 per hundredwei ght in five of the past
12 years. The annual range in Cass IIl prices has
exceeded $4 per hundredwei ght in seven of the past
12 years. And the annual range in Class |V prices has
exceeded $4 per hundredwei ght in four of the past
12 years. The average annual range in prices has exceeded
20% of the average final class price for all classes of
mlk, with Cass Ill ranges exceedi ng 20% of the average
final Cass Ill price since 2012.

THE COURT: Now, what percent is that?

THE W TNESS: 28%

THE COURT: Ckay. Just read that part with

Class Il ranges, pick it up fromthere.
THE WTNESS: Wth Cass Il ranges exceedi ng
28% of the average final Class IlIl price since 2012.
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THE COURT: Thank you.

THE W TNESS: You're wel cone.

Dairy farmers have had to deal with wi de and rapid
spreads in prices that have contributed to i ncone
uncertainty and disruptions in their ability to nmanage
risk.

USDA continues in the sane -- well, there's -- and
there's a graph that denonstrates the phenonena | j ust
read out in the text about the range and how the range
in -- in class prices has been very substantial. It's an
i ndicator of the volatility. The volatility is what has
made the current advanced class pricing -- Cass | and
Class Il skimpricing problematic.

USDA continues in the sane section on the issue of
depooling. And renmenber, this is from1999. This is from
USDA in 1999:

"MIlk used in Cass | in Federal Order Mrkets
nmust be pool ed, but mlk for manufacturing is pool ed
voluntarily and will not be pooled if the returns for
manuf act uri ng exceed the blend price of the marketw de
pool. Thus, an inequitable situation has devel oped where
mlk frommanufacturing is pooled only when associating it
with a nmarketw de pool increase in returns. Illustrative
of the worsening class price inversion problemare the
growi ng volumes of mlk that, while normally associ ated
with Federal MIlk Orders, are not being pool ed due to
price inversion problens.”

Over the past 20 years, the percentage of depool ed
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m |k has increased. Based on data from USDA Exhi bit 30,
bet ween -- between 2007 and 2012, the average nonthly
price -- the average nonthly percent of eligible mlk that
was depool ed across all orders was 5.7% between 2013 and
2018, this percentage increased to 9.5% between 2018 and
2023, this figure nearly doubled to an average of 18. 9% of
eligible mlk being depool ed each nonth. Handlers are
depooling mlk at higher volunes nore frequently.

And Figure 2 denonstrates that. You can see the
trend towards greater depooling.

The increase in depooling has been correlated with
the volatility in class prices at varying levels, with a
hi ghly positive correl ati on between wider Cass | and
Cass Il ranges and higher rates of depooling. Mre
frequent depooling has al so been positively correl ated
with | ower and negative producer price differentials.
These interactions are displayed on Table 1 -- in Table 1.

Based on AMS' final class pricing data from
May 2012 to July 2023, the range of class prices --
cal cul ated by subtracting m ninmumclass price -- the
| onest class price fromthe highest class price -- for
each year was conpared to the average nonthly percentage
of m |k depool ed that year using Excel's correlation
function -- CORREL is the -- is the term the abbreviation
that's used in the formula, in the Excel function, but
it's a correlation function -- which determ nes the
correlation coefficient between two vari abl es.

The sane was done conparing nont h-to-nonth

TALTY COURT REPORTERS, INC. 6653
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 03, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

percentages of pooled mlk with the average all-order
producer price differential. A positive correlation
between zero and 1 indicates varying strengths of positive
linear relationships between the two variables, while a
negative correlation is reflected in the val ue between
zero and negative 1.

For instance -- for instance, the correl ation
coefficient of the annual range in Cass | prices conpared
to range -- to rates of average annual rates of depooling
is 0.62, indicating as the range of Class | prices was
hi gher, the rate of depooling was higher.

Simlarly -- simlarly, the correlation
coefficient of the nonthly all-market conbi ned PPD and
nmont hly percent of pooled mlk was also 0.62, indicating
as the PPD increased, the percent of nonthly pooled mlk
al so i ncreased.

The inequitable situation -- and there's a table
there that denonstrates the substantial correlation
bet ween essentially the price volatility and the depooling
of mlk, and a relationship between the volatility of all
four classes and the depooling of mlk, which of course
there's a correlation anong those prices and the
vol atility of those prices, but they are -- they all are
rel at ed.

The inequitable situation that USDA descri bed over
20 years ago has becone increasingly present in today's
dairy markets. Eligible processors pool mlk when

mar ket wi de pool returns are expected to be positive
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conpared to current manufacturing class prices, but are
likely to depool mlk otherwi se. This causes serious
conpetitive inequities anong dairy farners, contrary to
t he Federal Order principle of uniformprices.

This Figure 3 is a -- sort of a sinplified way of
denonstrating the relationship between | arge changes in
Class Ill prices and depooling by showi ng the average
percent of eligible mlk depooled on a nonthly basis
related to the positive change in Class IIl. Mnth to
nonth, as the Cass IlIl price has a big increase, there's
nor e depooling because it incentivizes depooling. On the
ot her end, when there's a | arge negative change, there's
| ess depooling, and when it's in between, it's in between.

Figure 4 -- | will go back to the text in
between -- but Figure 4 | would note should say -- is --
should -- is a simlar denonstration of the relationship
bet ween class price changes and -- the manufacturing cl ass
pri ce change and depooli ng.

In this case, there is a typo, there is a
duplicate typo on this. The -- the labels -- the |abels
at the bottom of each columm should tal k about the change
in Cass IV nonth to nonth, and those -- instead they say
change in Cass I, they should say change in Cass |IV.
Bot h of those should say change in Cass IV.

THE COURT: Al right. Let ne stop you,

Dr. Cryan. We'll nmake those changes now.

THE W TNESS: Ckay.

There's anot her change. There's -- in the third
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colum it says "change" twi ce. The second "change" shoul d
be del et ed.

THE COURT: Ckay. That last thing you just told
me, direct ne to where | find that again on page 5 of --

THE WTNESS: In Figure 4.

THE COURT: In Exhibit 292.

THE WTNESS: In the third set of colums where it
says "Bel ow 5% Change in Cass |V Change Month to Month,"
it should just say, "Below 5% Change in Cass IV Month to
Mont h. "

THE COURT: So all we have to do there in Table --
Figure 4 is strike the word "change," the second word
"change" ?

THE WTNESS: That's for that correction.

But the sane table, the sane figure, Figure 4 is
where "Class |I" should be changed to read "Class IV' in
two places, under each of the first two sets of the
col ums.

THE COURT: Al right. So in Figure 4, and | | ook
at the words bel ow the colums, we need to change
"Class |I," all we have to change is the Roman nuneral "I"
to a Roman nuneral "IV'?

THE WTNESS: Correct.

THE COURT: We're doing that, showi ng the "Above
5% Posi tive Change,"” and then next to that, the two
colums, we're doing the sanme thing wwth the "Above 5%
Negative Change," all we're changing is the Roman nuner al

to the Ronman nuneral "IV' so that that accurately
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reflects the title of the graph, which is tal ki ng about
t he magni tude of change in Cass | V.

THE WTNESS: That's correct. Thank you, Your
Honor .

THE COURT: Those changes have been nade,

Dr. Cryan. Thank you.

THE WTNESS: Thank you. So I'll read the text
then in between the two figures.

Large ranges and rapid increases in class prices
contribute to, or at |east are associated with, higher
rates of depooling. Figures 2 and 3 conpare the average
percent of mlk depooled across all markets within three
different identified timeframes. The tinefrane isolates
nmonths in which the Cass Ill price for Figure 3 and the
Class IV price for Figure 4 rose positively nore than 5%
The second tineframe, or set of nonths, isolates nonths in
whi ch the correspondi ng class price declined nore than
5% -- declined nore than 5% The third tinmefrane isol ates
nont hs in which the corresponding class price -- the
change in the corresponding class price, was bel ow 5%

Both the average and --

THE COURT: Do we need to insert a word there?

THE WTNESS: That woul d probably be -- be
clarifying. The third tinmefranme isolates nonths in which
the change in -- change in the corresponding class price
was bel ow 5%

THE COURT: Al right. And that is in line 5 of

t he paragraph between the two charts.
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THE WTNESS: That's correct.

THE COURT: And we're adding two words before the
word "correspondi ng."

THE WTNESS: Three words.

THE COURT: Gkay. And tell ne again?

THE W TNESS: Between "which" and "the" where
we' re changing "the change in." So it reads, "The third
timefrane isolates nonths in which the change in the
correspondi ng class price was bel ow 5% "

THE COURT: So adding the words "change in the"
before the word "correspondi ng"?

THE WTNESS: That works al so.

THE COURT: Al right. Thank you.

You may proceed, Dr. Ryan -- Cryan.

THE WTNESS: Thank you. | put that in your m nd
when | said Cryan is spelled like Ryan with a Cin front
of it. | have been addressed as Ryan by so many people, |
can't even count it.

THE COURT: You are being confused with the other
Ryan. Peopl e have begun to call himDr. Ryan.

Anyway, go ahead.

THE WTNESS: Thank you.

Bot h the average and nedi an percent of eligible
m | k depool ed are displayed for the three different
timefranes. For nonths where Class |1l prices increase
nore than 5% the anount of depooled mlk fromthe nmarket
averages 19.9% while the percentage of m |k depooled in

months with -- with nore than a 5% decline or |ower --
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than or |l ower than a 5% change averaged 13% and 13. 3%
respectively.

Li kewi se, for nonths where Class IV prices
i ncreased nore than 5% the average anmount of depool ed
mlk fromthe market averaged 19.5% while the percent of
m | k depooled in nonths with nore than a 5% decline or
| oner than a 5% change averaged 13% and 13. 9%
respectively.

It is inportant to note that these val ues are
averages across orders. The inpact of stricter pooling
rules in certain orders is not accounted for since
existing pooling rules limt the rate at which mlk could
be repooled it is likely the full nmagnitude of price
changes on depooling is nore extrenme than presented.

As nmentioned previously, when market prices rally,
announced or final prices can be nmuch higher than advanced
prices, leading to | ow and negative PPDs. This creates an
opportunity to depool mlk fromthe order to benefit from
t he non-pool ed val ue of the recently el evated prices
reflected in available market information, further
depressing the PPD

Producers who incur the additional costs of
consistently servicing the Cass | needs of the market
receive a lower return than they woul d ot herw se have
received if they did not continue to service the C ass |
market. Prices received by dairy farners who supplied the
other m |k needs of the market are not known. However, as

USDA affirned, it is reasonable to conclude that prices
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received by dairy farners were not equitable or uniform

In their in-depth discussion, USDA ultimtely
decided to reduce the tine | ag between advanced and
announced prices by 18 days, with the intention that price
I nver si ons and associ at ed depool i ng behavi or woul d be
avoi ded. USDA defended their decision with several
i nportant points.

Firstly, the NDPSR -- which is the National Dairy
Product Sal es Report, the survey by which dairy product
prices are collected and used for the purposes of Federal
M1k Marketing Orders prices -- the NDPSR, which includes
statistics and pricing information used in the first step
of establishing a m ninmum pay price, are announced
publicly every week. Therefore, as USDA puts it,
“handl ers can update fornulas on a weekly basis to
estimate what the Class | price will be before the price
i s announced. "

Let's read through a quick exanpl e.

Announced in late May, the Cass |I price for
June 20th was $14.24 --

THE COURT: I|I'msorry, stop. The Cass | price
for?

THE W TNESS: June 2020.

THE COURT: Thank you.

THE WTNESS: Did | not say that?

THE COURT: You probably did, but I just want to
make sure.

THE W TNESS: (kay.
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-- was $14. 24 per hundredwei ght. During June
there were five NDPSR rel eases: June 4th, June 10th,
June 17th, and June 23rd -- 24th, which is actually four.

Per these reports, the prices of the follow ng
products changed by the correspondi ng anounts between the
first report and the |last report:

40- pound cheddar bl ocks increased from$1.17 to
$1.37, which was a 17% i ncrease;

500- pound cheddar barrels increased from$1l.13 to
$1.45, a 28% i ncrease;

Butter increased from$1.13 to $1.43, which is
anot her 28% i ncrease;

Whey increased from $0.378 per pound to $0. 384 per
pound, which is a small 1.7% i ncrease;

And the nonfat dry m Ik price decreased from $0. 86
per pound to $0.859 per pound, is a 0.2% decrease.

Announced in early July, the Cass Ill price for
June 2020 was $21.04. There were five releases of the
NDPSR in July: July 1st, July 8th, July 15th, July 22nd,
and July 29t h.

Per these reports, the prices of the follow ng
products changed by the correspondi ng anounts between the
first report and the |ast report:

The 40-pound cheddar bl ocks increased from $1. 61
to $2.53. That's a 57% i ncrease --

(Court Reporter clarification.)

THE WTNESS: Certainly.

500- pound cheddar barrels increased from $1. 74 per
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pound to $2.50 per pound, which is a 44% i ncrease;

Butter increased from $1.56 per pound to $1.82 per
pound, a 17% i ncrease;

Whey decreased from $0. 382 per pound to $0. 365 per
pound, a 4.4% decrease;

Nonfat dry mlk increased from $0. 846 per pound to
$0. 959 per pound, which is a 13% i ncrease.

The Class |V price fornula does not include the
comodi ty values of cheese in its calculation, instead
relying on nonfat dry mlk prices and butter prices in its
formula. G ven the above per pound val ues, the spread
between the Class Il and IV price could be inferred
bef ore the announcenent of nonthly prices pool ed
manuf acturers woul d have to pay are reported. This
differs fromthe advanced price announced for Cass | and
1, which are based on different previous val ues.

This avail able informati on neans that processors
have enough i nformati on and enough tinme to depool mlk
when prices change -- when prices -- price changes are
clear and rapid. The presence and frequency of published
comodity pricing data allow handlers to estimte price
changes regardl ess of when a price is announced.
Additionally, as nore products are offered on the Chicago
Mercantil e Exchange, handlers will continue to have access
to the informati on needed to hedge and nmanage ri sk.

USDA agreed on this matter in their 1999
deci si ons, stating:

"Al so, as nore NASS product price survey
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observations become avail able, basis differences from
earlier traded/issued product price surveys such as those
fromthe Chicago Mercantil e Exchange or Dairy Market News
will be nore predictable and, therefore, should provide
for nore accurate predictions of future price levels. In
addi tion, futures markets have been established for the
four dairy products in the NASS price surveys. Wile
trading to date in these contracts has not been | arge,
interest in these markets nmay increase as the industry
| earns to use them as effective hedges to the conponent
val ues to determ ned under this Final Decision. These
markets also will assist handlers in estimting the
Class | price.”

Additionally, AFBF is supportive of and engaged in
t he devel opnent of a Class | futures and options conpl ex
that's at the CME G oup to further assist fluid handlers
i n managi ng ri sk.

I n concl usi on, AFBF believes that disorderly
mar keting conditions are present when producers do not
recei ve uniform prices because of frequent depooling.
AFBF al so believes the current system of advanced pricing
contributes to the frequency and magni tude of depooli ng.
G ven the grow ng nunber of resources for data and market
i nformati on, AFBF proposes a structure of announcing cl ass
prices -- all class prices at the sane tine.

And below is the | anguage that woul d inpl enent
that. It is sinple as | stated in the first paragraph.

That is our original proposal testinony submtted
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according to the Septenber 8th deadline. | would -- you
know, in the interest of noving things along, | would
of fer our rebuttal testinony which includes a few
addi tional notes, and then -- and then nove on to sone
analysis | did for this.

So reading from Exhibit 293, the first -- the

first section is essentially -- repeats what | said at the
begi nning of the previous statenent. And this -- again,
this context, I'Il briefly summarize AFBF' s Proposal 18,

i ncl udi ng sonme coments based on the hearing record to
date, in addition to offering our response to proposals --
to the other proposals, 13 through 17.

Regar di ng Proposal 18: AFBF proposes to end the
advanced pricing of Cass | skimmlk and conponents --

(Court Reporter clarification.)

THE WTNESS: Sorry. [I'll slow down.

AFBF proposes to end the advanced pricing of
Class Il skimmlk and conponents and Class Il mlk and
conmponents.

THE COURT: Read the heading again, please.

THE WTNESS: Proposal 18: AFBF proposes to end
t he advanced pricing of Cass Il skimmlk and conponents
and Cass | mlk and components.

THE COURT: Thank you.

THE WTNESS: You're very wel cone.

I n AFBF Proposal 18, the Cass Il skimmlk price
woul d be equal to the dass IV skimmlk price plus the

Class Il differential. The Cass Il nonfat solids price
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woul d be equal to the Cass IV nonfat solids price, plus
1/100th of the Class Il differential. The Class | skim
mlk price would be the higher-of the Cass Il or

Cass IVskimmlk price, plus the Class | differential.
And the Class | butterfat price would be equal to the
butterfat price plus 1/100th of the Class | differential.

Advanced pricing and the average-of Class | price
formula are two of the largest contributors to class price
m salignnents in Federal Order nmarkets | eading to negative
producer price differentials (PPDs) and m |k being
depool ed when a manufacturer faces Class Il or IV prices
that are higher than the market's uniform price.

The | ag between the announcenent of Class | skim
mlk and butterfat prices and Class Il skimmlk prices
for a nonth bei ng announced just after the mddle of the
previ ous nonth, and the announcenent of the other class
prices for a nonth -- for the sanme nonth at the beginning
of the followi ng nonth, can create wild divergence between
advanced and announced prices in today's volatile dairy
mar kets, as rapid upper swngs of Class IIl or IV prices
can put themfar above the Cass | price.

Numer ous w t nesses have acknow edged t hat
el i m nati ng advanced pricing would help realign class
pri ces and have opposed it just because the industry is
accustonmed to the practice.

Cl ass Il advanced pricing serves no purpose today.
El i m nating advanced pricing of dass Il skimmlk would

create a perfect hedge with zero basis risk for Cass Il
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buyers and sellers using Cass |V and butterfat contracts.
Class Il mlk buyers are "used" to advanced pricing, as we
have heard many tines during this proceeding, but many are
as capabl e of handling end-of-the-nonth pricing as

Cass Ill handlers, as they have been, regarding butterfat
pricing for the | ast 23 years.

This proposal is, fundanmentally, a sinplification
of the systemto better preserve the system Bringing
Class | and Il prices into tenporal alignment with
Class Ill and IV prices will go hand in hand with the
return to the higher-of fornula to elimnate nost cl ass
price m salignnents.

Testinmony by nmultiple witnesses, including from
the CME Group, suggests that the exchange would be |ikely
to institute Class | futures and options once a need and
likely volunme is made clear, as the adoption of the
hi gher - of proposal al one woul d do.

This is one nore reason that this is an
appropriate tine to elimnate advanced pricing in
connection with other changes to Cass | pricing. AFBF is
supportive of and engaged in the devel opnent of C ass |
futures and options -- of a Cass | futures and options
conplex at the CVE Group to further assist fluid handlers
in managi ng risk. This would be the npbst conveni ent
outcone for dairy market participants. However, other
exchanges could offer these contracts, as CME does not
have a nonopoly on agricultural derivatives clearing.

| would note in connection with the elimnation of
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advanced pricing that the introduction of class -- of a
Class Il1/1V spread options contracts in conbination with
Class Ill or Class IV futures would al so provide a neans

for hedging Class | mlk. That's a technical note that is
of -- of probably, you know, significant but m nor
interest for this proceeding.

AFBF bel ieves that disorderly marketing conditions
are present when producers do not receive uniformprices
because of frequent depooling. The current system of
advanced pricing continues to the frequent -- contributes
to the frequency and magni tude of depooling. Gven the
informati on and ri sk managenent resources avail abl e today,
AFBF supports announcing prices for all four classes of
mlk at the end of the nonth for which they apply.

The Anmerican Farm Bureau Federation response to
Proposal s 13 through 17.

Regar di ng Proposal 13: AFBF supports NWPF' s
proposal to return Cass | base pricing to the higher-of
the Class Il and Class IV pricing fornul as.

As NVPF has outlined, the Cass | nover based on

t he average-of Class Ill or IV has had terrible inpacts on
dairy farmers and dairy markets when the Cass | -- |I'm
sorry -- when the Cass Ill and Class |V prices have

substantially diverged, leading to inverted O ass |
Class Il price relationships and resulting in |arge
negative producer price differentials (PPDs) and heavy
depool i ng.

W believe that changes in the market could | ead
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to simlar price msalignnments between Cass | and

Class IVin the near future, as cheese capacity grows and
cheese prices fall. For these reasons, we believe that a
return to the higher-of fornmula will be inportant to

mai nt ai ni ng reasonabl e price alignnents and avoi di ng the
chaos of negative draws for Cass IlIl and Cass IV mlk
and subsequent depooling the future.

However reasonable it seened at the tine, the
mandate to change Class | pricing fromthe higher-of
Cass Il and Cass IV formulas pricing formul as has
turned out to be:

1) bad for producer revenue, generating C ass |
prices that were substantially | ower than they woul d have
been w t hout the change; and

2) bad for the stability of Federal Order pooling,
i ncreasing the incidence of Cass Ill and IV prices
getting out of line with the Class | and uniformprices
and | eading to unpredictable relationships anong cl ass and
uni form prices, depooling, and an underm ning of the
principle of uniformpricing.

We believe the Cass | futures and options
contracts wll be instituted by CME G oup or another
exchange, if necessary, providing the hedging
opportunities which processor representatives have
i nsi sted make the continuation of the average-of fornula
necessary.

We al so believe that NWF has denonstrated the

degree to which the average-of fornula has put the greater
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downside risk on the farner side of price pooling, and
another critical reason to return -- another critica
reason to return to the higher-of.

THE COURT: Dr. Cryan, please re-read that | ast
par agr aph.

THE WTNESS: W al so believe that NMPF has
denonstrated the degree to which the average-of formula
has put the greater downside price risk on the farner side
of mlk pricing, another critical reason to return to the
hi gher - of .

THE COURT: Thank you.

THE W TNESS:. You're very wel cone.

Regardi ng Proposals 14 and 15: AFBF opposes | DFA
and MG s proposals to retain average-of class price --
Class | pricing with a conplicated fornmula to adjust for
| osses relative to the higher-of.

Bot h of these proposals are unnecessary -- both of
t hese proposal s are unnecessarily conplicated and do
nothing to address the issue of class price msalignnent,
which is so inportant to solve. They are so conplicated
that they al nobst seem designed to put the Federal O der
systemitself into an absurd |ight.

The focus of testinony by the proprietary
processor groups was on the inportance of hedging for
whi ch they justified these Rube CGol dberg proposals.

Again, we believe that Class | futures and options (or,
again, a Cass IIl/I1V spread option) would be available in

reasonably short order, especially if the industry united
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inurging CME G oup to offer such proposals.

THE COURT: To offer such?

THE WTNESS: Products. | apologize. To offer
such products.

Proposal -- regarding Proposal 16: AFBF opposes
t he Edge proposal to use the Cass Ill price plus an

adjuster as the Class | price nover.

This is another proposal designed to maintain the

2023

opportunity to hedge Class | using existing contracts. It
is well-intended and seened to make sense a few years ago
when Class Il promsed to be the higher mlk price for

the indefinite future, as it has been for nmany years, and

as the four-class systemanticipated it to be.

However, the supposedly inadequate current cheese

Make Al |l owances have not apparently di scouraged cheese
pl ant construction, as has been clear fromprior

testinmony. As a result, there appears to be sufficient

Aneri can cheese, which has limted export opportunities --

that is to say the cheese has linmted export opp- -- there

are limted export opportunities for cheese on the market
so that Cass IV, which has an easier export outlet for
its products, may tend to be the higher price for quite
some tine.
In that case, a Class | price tied to the
Class Ill price could operate like a | ower-of fornula.
The adjuster, which would provide future
conpensation to the pool for current |osses relative to

t he higher-of fornula, is another Rube CGol dberg design
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t hat del ays paynent to farners and does not contribute to
proper alignnment of class prices.

W believe, as Dr. Bozic hinmself has testified,
that the class -- that the CVE G oup will introduce
Class | futures and options if advanced pricing has ended,
and we believe they will also be responsive to the
industry's desire to hedge C ass |

Regardi ng Proposal 17: AFBF supports the Edge
proposal to both return the Cass | nover to the use of
the higher-of in the dass Ill and IV price formulas and
to elimnate advanced pri cing.

AFBF fully supports Proposal 17, which is
effectively identical to AFBF' s Proposal 18, in
conmbi nation with NMPF s Proposal 13, which AFBF al so
supports, excepting that the -- | don't believe they nmake
any note of elimnating advanced pricing for Cass II.

Ckay. That's -- that's ny -- that concl udes
Exhibit 293. And | would now go into -- whoops, go to the
sl i des.

Thank you very nuch.

| had hoped through the entire proceedi ng that
soneone would do an analysis along these lines, that --
t hat has been suggested by few people they would, and --
and there has not been any sort of analysis of the -- of
the elimnation of advanced pricing of the sort of sinple
hi storical conparison that | had in m nd.

| appreciate that Dr. Bozic's paper with Dr. WIf

i ndi cates -- does indicate the problens with advanced
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pricing to sone degree, but | thought another approach
woul d perhaps sinplify the denonstration of that.

So -- soI'll start with -- wth sonme graphs,
whi ch are essentially graphs that Danny Minch creat ed.
have perhaps sinplified these or laid these out a little
differently than he has.

But this -- in each case, each of these will show
the four class prices under different scenarios. In this
case, | have added -- in all of these cases, as
Dr. Brown -- as M. Brown did in his analysis, | have
added $1.60, which is the mnimumC ass | differential to
the Class | nover in order to provide a nore accurate
context for this.

And so in this case --

THE COURT: Dr. Cryan, would you spell Danny
Minch?

THE WTNESS: Danny Munch is DDA-N-NY, and Minch
is MUNGCH,

THE COURT: Thank you.

THE WTNESS: M. Minch appeared to present our
testinmony on a previous proposal, so he's -- he's on
the -- he's been here. But | appreciate the benefit to
t he audi ence of getting the clarity again.

So the first graph, Table 1, which is really
Figure 1, says -- shows the current price formulas. And
you can see the extent to which the Class | price is not
consistently the highest price as was intended by the

orders in their original design. And to the extent to
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which volatility in the Cass IIl price, in particular in
2020, created difficulties, and you can al so see the
extent to which, at tines, Cass Il has becone the higher

price, and there's been even higher than the Class | with

the $1.60 mninumdifferential. So these price
m salignnents, | think it -- it -- looking at those, it
may -- it ought to be clear fromthe discussions from

previ ous witnesses that these price msalignnents tend to
create chaotic situations.

This is Proposal 13, the return to the higher-of
presented by National MIk. This denonstrates the extent
to which the Class | price tends to be higher than -- than
the other classes, but it also denonstrates the
m sal i gnnent associated with the advanced pri cing.

You can see the tinmes, especially in 2020, which
is a very clear, in-your-face exanple of how these things
line up. You can see the ups and down of the Class Il
price were trailed by the ups and downs of the C ass |
price, so that there were nonths where the Cass Ill price
was substantially above even -- even the Cass | nover
with the $1.60 mininmnumCass | differential.

The Table 13 is the --

THE COURT: Wait. Table 3?

THE WTNESS: |'msorry, Table 3 represents
Proposal 17, which is --
THE COURT: Wait. I'msorry. | -- | maybe didn't

catch up with you. Ckay.

So what we have done --
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THE WTNESS: No, you were right. You were right.
| said Table 13 because | was already -- | was still
| ooking at the thing that said Proposal 13. You are
correct. Table 3.

We have gone over Table 2, and Table 3 nowis --
reflects Proposal 17, the Edge proposal, which is very
simlar to Farm Bureau's proposals, to elimnate the
hi gher-of and to elimnate -- or to return to the
hi gher-of -- | apologize -- to return to the higher-of and
to elimnate advanced pricing. And you can see how t he
elimnation of advanced pricing ensures that the C ass |
price does stay above the Class IIl and IV prices.

And, again, it is ny understanding that the Edge

proposal did not address advanced pricing of Class Il, so
| have | eft the advanced pricing of Cass Il in this

graph. And you can see the Cass Il is the highest price
under the scenario in -- in the sumer of 2022, as it was

in the current regine.

Tabl e 4 conbi nes AFBF Proposal 18 and 21, just for
clarification. That table -- Proposal 21, which we w ||
present when we get to Category 5, is to -- is for the
Class Il differential to be $1.56 rather than $0.70.
Lowering that green line by the difference would -- would
represent the sane thing, with sinply elimnating advanced
pricing of Class II.

This incorporates the return to the higher-of, the
elimnation of advanced pricing, elimnating the advanced

pricing of Class Il, and a Class Il differential of $1.56.
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It does not account for changes in conposition, which we
support. It does not account for a nunber of other things

that woul d have an inpact on this. But it does address

sone of the changes, nost relevant, | think, to
Cat egory 4.
And you can see that there is a nore -- nuch nore

consistent alignnent. You can see that the Cass IVis
al- -- Cass | price is always the highest price at the
mninmumCass | differential, which is slightly above the
$1.56 that we are proposing for the Class Il differential.
And then lastly, | will offer -- | went -- | did a
very basic analysis of the pools under three scenari os,
one using a status quo, and this uses data from USDA from
April 2012, which is when the NDPSR began to be used in
class pricing, through April 2023, because that was the

spreadsheet | had.

And | | ooked at the four class prices under each
of these scenarios. | used the utilization rates, the
class utilization rates for the -- for the ten orders --

the nine orders that existed in June 2018. June 2018 was
a month wwth -- it's the second | owest depooling. Since
that tinme, the lowest was the follow ng nonth, July, but

| -- I -- ny sense is that USDA tends to think of -- I'm
sorry -- USDA tends -- | didn't show you that one either,
but y'all had enough paper in front of you, so -- USDA
tends to think of spring nonths as nore representative

t han sumer nonths, so | used June instead of July.

| used those -- those class utilization percents
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for all nine markets that existed at that point, or ten --
ten markets that existed at that point, and applied those
utilization rates to the class prices. | |ooked at the
gap between that estinmate and the actual uniformoprices in
June 2018, and applied that difference to all nonths, and
found that it was a relatively good match. As |

spot -checked it through sonme nonths, it was a relatively
good match, but | recognize it was sonewhat crude.

| would -- the results | found, though, was that
the status quo -- under the status quo, the Cass IlI
price rose above the crudely estimated uniformprice 104
times out of the 1320 order nonths that | had. 1320 is
t he nunber of orders tines the nunber of nonths | | ooked
at. And out of 1320 order nonths, there were 104 ti nes,
or 7.9% percent of the tinme, the Cass IIl price rose
above the uniformprice. 4%of the tine, 53 tinmes, which
was 4% of the tinme, the Cass IV price rose above the
uni form pri ce.

And this, again, is a uniformprice -- a sort of
hypot hetical uniformprice, with full pooling, wthout
depooling. That's the -- the idea is once you go
negative, then -- then things tail off, but it is a kind
of a benchmark. A full pooling uniformprice is sort of a
benchmark of what -- what -- you know, what the price
relationship is. W have had a | ot of depooling because
of these relationships. And going back and using the
utilization rates fromthose nonths that are depool ed,

where the things are depooled, it nmakes it conpli cat ed.
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The uniformoprices are also further changed. So this is
an assessnent of -- of what a normal pool conpared to the
Class Ill and Class IV prices would | ook Iike.

Under Proposal 13, which is strictly the return to
t he higher-of, the nunber of tines that the Cass Il
price is higher than the uniformprice is reduced to 88,
or 6.7% and the nunber of tines the Class |V price is
hi gher than the uniformprice is reduced to 46, or 3.5%

And under Proposal 18, it is reduced to 61 tines,
or 4.6% for the Cass IIl price being above the uniform
price, and 38 tines or 2.9%for the Class |V price to be
above the uniformprice.

And for the purpose of this, | would ask that
notice be taken of -- of -- in addition to USDA exhibits,
which this data is -- all canme from USDA, the June 2018
information that | -- that | tied this to was based on the
mar ket -- Dairy Market News fromJuly 20th to 27th, 2018,
and | ask that notice be taken of that USDA publication.

THE COURT: Now, you said July 20. Your
expl anation says July 23?

THE WTNESS: July --

THE COURT: For Dairy Market News?

THE WTNESS: July -- July 23rd through 27th

2018.
THE COURT: Thank you.
THE WTNESS: Certainly.
There is a -- that's -- | don't have a page
nunber. | think it's page 12. There's a table that
TALTY COURT REPORTERS, INC. 6677
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showed both the uniformprices in each market for June, as
wel |l as the utilization percentages -- estinated
utilization percentages -- the final utilization

per cent ages for each market.

| would also point out -- nmake a note -- | would
like to point out that USDA, in their analysis of the
California Federal Order, did sone nodeling of depooling,
which | thought was very useful, and it turned out to be
very predictive of manufacturers depooling once the
California order was inplenented, and | woul d encourage
the departnent to take a | ook at that.

It just went -- tell nme now at zero. |'mdoing
rebuttal. [|'mslow ng down at request. |'m done.

THE COURT: Well done, sir.

THE WTNESS: Thank you. Il mean, | -- if |
understand correctly, | could have done rebuttal |ater and
started all over again.

THE COURT: | know, and had an hour for it.

THE WTNESS: | was trying to -- trying to put
things all together.

THE COURT: Do we need a break before we begin
Cross-exam nati on?

M5. TAYLOR: W need | unch.

THE COURT: Ch, really? OCh, you know, when you
conme late --

MR, HLL: You are telling on yourself. Don't do
t hat .

THE COURT: Al right. Please be back and ready
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togo at 1:05 p.m W go off record at 12:01.
(Wher eupon, the lunch recess was taken.)

---000- - -
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TUESDAY, OCTOBER 3, 2023 - - AFTERNOON SESSI ON

THE COURT: Let's go back on record.

We're back on record at 1:06 p. m

DR. CRYAN: Your Honor, | would |ike to thank the
gentl eman hel ping us with audi o/visual stuff, Sean. He's
been doing a really wonderful job. He is -- (applause).

Yeah. Thank you.

As well as -- | would Iike to add ny voice to the
chorus praising our court reporter as well. So, thank
you.

THE COURT: She is anmmzing, and you al nbost stopped
anmusi ng her

DR. CRYAN: |I'mtrying.

THE COURT: It's so hard to slow down. These
things are so famliar to you

DR. CRYAN. And when the cl ock's running,

M. WIlson's ready to junp on you as soon as --
DR BQZIC. Marin Bozic for --
DR. CRYAN. | offer nyself for cross-exan nation.
CROSS- EXAM NATI ON
BY DR BQZI C
Q Marin Bozic for Edge Dairy Farmer Cooperative.

Dr. Cryan, are you a Farm Bureau nenber?

A | am
Are you?
Q | f you can help ne figure out how to becone one, |

woul d | ove to.

A. Just call the M nnesota Farm Bureau, send them a
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check.
Q Ckay. | thought | had to own | and or sonething.
A That' |1 work, too.

Q Thank you for your presentation this norning.
don't have a |l ot of questions, but one issue that keeps
comng up wth the renoval of advanced pricing is that
handl ers will not know what price to quote to their
buyers.

I n your opinion, how should that problem be
resol ved?

A. It's -- | would not presune to tell folks howto
do that, but there are a w de range of ways that things
are priced in the market for things that don't have
of ficial governnent prices added to them And with
opportunities to hedge, they can -- they can -- they could
potentially becone a practi ce.

And | don't -- | don't represent any handlers, so
| can say things like this, they could all kind of
coal esce around issuing prices based on the futures as of
the 23rd of the previous nonth.

Q And you said that there are other exanples from
other commodities that don't have governnent prices.

Do you find any of those exanples particularly

useful that -- you know, anything that you would like to
add to the record that -- as a useful analogy or --
A. Coul d you repeat the question?

Q As | understood you, you nentioned that in sone

ot her commoditi es where advanced prices are not published
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by the governnent, there were other arrangenents made in
order to provide for appropriate timng of prices to the
buyers. So | was wondering if you have any exanpl es that
you would like to add to the record.

A | -- | don't really have firsthand knowl edge of a
ot of that. | know a lot of large -- | believe a | ot of
|arge retailers get conpanies to lock in prices for nonths
at atime. | -- it's ny general understanding. But I
don't have any specific knowl edge, so | won't go into
detail .

Q And followng up with the exanple, illustration
you did provide where the futures prices on the 23rd of
the prior nonth is used. | note that we are a little bit
bel aboring the point here, but nmaybe in a m nute or two,
coul d you descri be how that solves the problemfor both
t he buyer and the handl er and pool integrity?

Pool integrity fromthe perspective that they wl
get the full paynent that is due; buyer fromthe
perspective of knowing the price before the start of the
nmonth; and the Class | handler fromthe perspective of
having their margins presumably stable as they have today.

A Well, if they have the opportunity to go to the --
to an exchange and hedge on the -- with a Cass |
contract, then they could -- they can lock that it in.

| mean, you -- you went through -- sonebody --

sone Wi tness went through great detail on how a hedge

works. | nean, they can hedge -- they can offer their
customer a fixed price, and -- and the pool can be kept
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whole. | nean, that's all been gone over by other
witnesses. | think it's relatively straightforward.
Q Thank you for your answer.

In the Exhibit 294, which is your PowerPoint, on
the | ast page -- and | don't see that there is a nunber on
this page -- on the | ast page of that exhibit with the
title "Manufacturing - UniformPrice M salignnents,"” you
conpare the status quo, Proposal 13, and Proposal 18.

|s there a reason why you did not also tabul ate

t he percentages for Proposals 14 through 177

A | think M. Brown did a lot of the cal culations on
those. It's not exactly the sane thing but -- and they're
alittle nore conplicated to nanage. | was really hoping

he woul d have done an analysis |ike he did for the other
scenari os on Proposal 18, 17/18, and he did not.

So | felt like | had to do sonething to conpare
this at least to the -- the status quo and the -- and the
sinpl e higher-of with advanced prici ng.

Q And to nake sure that | understand, you are not
providing for the record any evidence that Proposal 16,
which is the Cass IIl Plus, has higher percentages of
m salignnent in either of these two colums than
Proposal 18; is that correct?

A. | did not look at it, so I'mnot nmaking an

assertion about it one way or the other.

Q Ckay. Thank you very nuch. That's all | have.
A. Al t hough, | would say, as | said in the testinony,
that there's -- if -- if the markets are novi ng the way
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they seemto be, which is for Cass IV to be a dom nant
cl ass, you know, we have got so nuch cheese production
capacity now that the Cass IIl price may be the | ower
price for quite sone tine. And if that's the case, then
the Class Ill, by extension of the class -- |ooking
forward rather than backwards, the Class Ill Plus could
end up being problematic and dependi ng very heavily on
your adj uster cal cul ati on.
Q Ckay. Thank you for that clarification

Al so, you have not provided the Excel spreadsheet

t hat acconpanies the Exhibit 294; is that correct?

A. It doesn't acconpany it, but as a courtesy, at

2023

your request, | can send it out to everybody and we can --

|"mnot offering it as an exhibit, but if sonebody el se
wants to, they can.
Q | don't believe anybody el se has the privilege to

of fer that as an exhibit because you created it.

DR. Bzl C. |s that correct, Your Honor?

THE COURT: | don't know. Now, this Excel
spreadsheet --

THE WTNESS: It's not a spreadsheet, it's a

wor kbook. But it's four spreadsheets, and it -- it

basically is a calculation of how!| got to this page. And

it alsois the -- it's the -- the -- it doesn't have each
of these graphs init -- oh, it does have each of these
graphs init. So there's a sheet wwth each of these

gr aphs.

So it's just a verification of how the nunbers
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were put together without really asserting anything new.

THE COURT: So that is in addition to the
el ectronic version of 294 that you have al so subm tted?

THE WTNESS:. Right.

THE COURT: | would have to agree that no one el se
really has the foundation to offer that into evidence,
because you didn't do the work. Unless you want to take
t hat spreadsheet and prove it to yourself and then say
it's valid.

BY DR BQZI C

Q Dr. Cryan, would you pl ease consider submtting
t he Excel spreadsheet for the evidence so that we can
Cross-exam ne based on that?

A. | don't want to spend three hours going through
spreadsheet cell by cell, so, no, I won't.

| provided it so anybody can check it, verify it.
If there's a problemw th it, they can bring it up.

Q Dr. Cryan, do you understand that we cannot
provide any clains for the record on any errors we nay
find unl ess you submt that spreadsheet for the record?

A As the judge said, you can. |If you find sone
issue, if there's sonething you want to bring up, you
can --

Q In order for me to do that, Dr. Cryan, | have to
vouch for your work.

A. | -- I"mnot going to sit here with a spreadsheet
in front of ne and spend hours going through cell by cel

what it all neans. | have provided it as a courtesy so
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anybody that wants to check that it -- that what | -- what
| said | did here is what | did, can check it. But it's
not -- it's not worth the tinme. It's a very sinple,
relatively crude analysis, and all -- | only provided it
to help folks be assured that there's no -- no tricks,

that it's just what it is. It is what it is.
Q Dr. Cryan, the part that | don't understand here

is that your list that you are using actual June 2018
uniformprices is just one nonth, and then you list these
vari ous percentages, and you are calling it sinulated
uni form prices.

So what is sinulated if you are using actual
June 2018 uniformprices? The questions can nultiply on
and on. They can be very quickly resolved if we had the
ability to offer questions on that spreadsheet in the --
on the record.

|"mnot sure -- | can -- | can commt that | wll
not ask you to go cell by cell and spend hours on the
stand. | would think we broke enough records on that

earlier this week.

A Yeah. | decline to offer it as an exhibit.
Q Can you pl ease explain how can you have the actua
2018 uniformprices and still cal cul ate sone percentages

on this page?
THE COURT: Wi ch page?
DR. BQZIC. The pages are not nunbered.
MR HLL: Title?
THE COURT: The | ast page of 2947
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DR. Bzl C That's correct.

THE WTNESS: Sure. |'m happy to explain again
what | did.
Wat | -- what | -- | had was -- and Danny did a

bunch of this work to basically establish cal cul ati ons of
what the Cass | novers would be under the various
scenarios. W also offered a -- we cal cul ated, w t hout
much difficulty, what the Class Il price would be under
our Proposal 21. W lined those all up.

Looked at the -- as | said in the earlier
testinony, | |ooked at the nonths -- the depooling by
nmonth over the last five or six years, and had to kind of
go back to June and July of 2018 to find kind of the first
ti me going back that -- the nost recent nonths going back
that the pooling was relatively small. And, again,
choosi ng June instead of July, because, you know, My,
June are typically seen as nore representative than July.

| took -- | |ooked at the actual utilization
percentages in the, | think, ten existing markets at the
time, so California was not in there.

And | -- and | used those utilization percentages,
and the class prices under each of three scenarios to

roughly calculate a blend price, and | conpared that blend

price -- the price that was generated in June of 2018 to
the actual uniformprice, in June of 2018, | used the
difference as an -- as an additional factor, as an add-on,

as a truing up factor in the entire spreadsheet.

It's crude, but it's a way to kind of |ine things
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up together. And if it's crude, it's crude. | just
t hought it was inportant that sonething be -- sone
anal ysis be offered to at | east introduce the concept of
| ooki ng at how these -- how these different scenarios
affect the nunmber of nonths that are depooling.

And, again, | would have been very happy if
M. Brown had included Proposal 17 or 18 in his analysis.
He did not, so | felt | had to do sonething al ong those
l'i nes.
BY DR BQZI C

Q | must admt, | still don't understand the | ast
page of this exhibit. [I'mgoing to try again.
When you say that Cass IIl is higher than

uni form does that refer to the sinulated uniformprice?

A Yes.

Q Ckay. So that table -- or the mddle part of the
page that resenbles a table, none of those nunbers there
in any way use the actual June 2018 uniform prices?

A. Except in the way that | described, that's right.

Q The way you described | didn't previously
understand. That's why | was asking for clarifications.

A | used the difference between the bl ended
calculation and the -- and the actual uniformprices for
each market as a way to true up the sinulated results to
better resenble actual results.

It's not -- it's not sophisticated, and you can --
anybody can say whatever they want about it. But | wanted

to put sonething on the record that reflected the -- the
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difference, you know, in negative -- in the changes -- in
the price relationships that incentivize depooling, both
by Cass IlIl and O ass IV handl ers.

And these -- again, these sinulated uniformprices
are designed to represent what a uniformprice would | ook
like wwth full pooling, wthout -- you know, wthout --
with mninmal depooling so that you can say this is -- this
is essentially what the handl ers are considering when they
are deciding to depool.

Now, there's been so nmuch depooling in the | ast
five years that it's hard to say what normal is, but that
was an effort to define a fully-pooled normal. And if the
prices are better aligned, then potentially we will get
back to that, we'll have nore pooling, we'll have nore
mlk in the pool, and nore consistent rel ationshi ps.

Q Thank you, Dr. Cryan. There's only so much that
we can do with this | ast page wi thout seeing the
spreadsheet .

DR BXZIC. So | have no further questions.

THE COURT: Thank you, Dr. Bozic.

Next ? Wio has questions for Dr. Cryan?

CROSS- EXAM NATI ON
BY MR ENGLI SH:

Q Chip English with the MIk Innovation Goup. So
really don't want to dwell on it much | onger, since ny
head al ready hurts.

But Exhibit 294, the |ast page, when you say based

on utilization rates and 2018 actual uniformprices, first
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| think | heard you say that you excluded California; is
that correct?
A | -- 1 didn't exclude California. California did

not have an order --

Q Ri ght .
A. -- 1n June of 2018, so --
Q I --

(Court Reporter clarification.)
THE COURT: M. English, ask your question again.
BY MR ENG.I SH:

Q So the question was, as | understand it, because
you used June 2018, which was several nonths before the
California Federal Order cane into effect, California is
not included in this analysis; is that correct?

A That's correct.

Q Ckay. So what kind of -- how did you average

utilization rates across the orders that existed at that

time?

A. | applied the utilization rate to each of the --
each of the orders that was there. | calculated a -- a
sinmulated -- essentially a crudely sinulated uniformprice

based on full pooling, what | assuned to be approximating
full pooling as represented by the utilization rates in

June of 2018. Because depooling was very limted in June

of 2018, | -- | used the utilization rates, the four class

utilization rates, to -- to essentially calculate a

crudely estimated uniformprice for each -- each of the

ten markets before California. And then | -- and then |
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conpared those prices to the Cass IlIl and Cass IV prices
on a nont h-by-nonth basis and counted the nunber of tines
that the -- that the Cass Ill or Cass IV prices were

hi gher than the fully-pooled uniformprice.

So it does not -- it is not conparable to the
actual results of depooling.

Q | understand that.

But, for instance, let nme try to sinplify it
greatly. If in a given nonth five of the orders the
Class Ill price was above the uniform and five of the
orders it wasn't, did that count for five, say, for the
col um of nunber?

A. It essentially counted for five out of ten. Yeah.

Q Okay. But if it's five out often, how does
that -- is that reflected in the colum that is "nunber"?

A It's the nunber of order nonths. So each nonth --
each nonth that each order had a negative rel ationship
counts as one. So the nmonth -- the exanple you give of a
nmont h where five markets, it's a negative rel ationship,
that counts for five. It -- it -- out of ten that nonth,
and there were -- as | said in the earlier testinony,
there were 1320 order nonths, which was ten narkets tines
132 nont hs.

Q Ckay. Al right. | really have no further
guestions on that.

So a nunber of tines, but in particular on page 7
of 7 of AFBF-4, which is, | believe 292 -- do | have that
right?
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2023

MR HILL: Yes.
BY MR. ENGLI SH:
Q You di scuss the Chicago Mercantil e Exchange.
What precisely has the Anerican Farm Bureau done
with the respect to the Chicago Mercantil e Exchange to
create or urge themto create a Cass | hedge product?

A. W have -- we have had a phone call or two. And

we have taken that, but we have explored it. It's --
there's been a | ot of turnover over there and -- but we
have gotten in touch wth fol ks and expressed the
I nterest.

But we al so understand that they have -- at one
time they had a dairy advisory commttee that was pretty

di verse fromacross the industry. At the nonent, |

dealing with an advisory conmmttee that's essentially

provi ded to them by | DFA

is at the nonent to -- to positioning the CMEto -- to
make unnecessary sone of the -- the average-of. So | --
| -- we concluded that we'd keep going, but that's where
we're at right now.

Q So two things fromthat.

know edge about whether IDFA is or is not trying to push

that, correct?

under stand they have an advisory commttee that is -- as |

understand it, this is what | was told -- is that they're

we have -- it's -- this may overstate a little bit how far

So | don't know how -- how anenable that commttee

First, you don't have any reason to -- you have no
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A. No, | don't know.

Q So on page 3 of 3 of page 293, in the second
par agr aph, where you say, "W believe the Cass | futures
and option contracts will be instituted by the CVE G oup
or anot her exchange, if necessary," you know, | happen to
believe every norning | wake up here that the hearing is
going to nove faster than it does, okay, and | have no
evi dence to show that.

What evi dence do you have beyond a hope or belief
that that's what will happen?

A. What | have is the -- is the experience that the
CME has taken steps to, for exanple, add the whey contract
to fill out the conplex of products and prices that the
Federal Orders rely on. The fact that they responded to
cheese makers' concerns by inplenenting a block contract
in order to provide for that -- that spread to allow the

industry to do the risk managenent that they wanted to do.

And | believe if the Federal Order -- if USDA noves ahead
wi th going back to the higher-of, | believe that the
industry will see a clear need and the CVE w Il respond.

Q But other than that belief, you don't have any
evi dence, you know, actual evidence -- you, yourself, said
in the very -- to answer the first question, you nay have
over st ated what Farm Bureau has done.

A. | believe -- | overstated -- it seens to overstate
how far we have gone with things, but |I -- | don't believe
|"moverstating ny faith in the CVE as an institution to

serve the needs of their custoners.
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Q Has Anerican Farm Bureau di scussed this proposa
change to elimnate advanced pricing with any custoners of
fluid mlk processors, like retailers?

A. No. Maybe | have talked with -- no. | nean, |
m ght have tal ked wwth M ke Brown before he went from
Kroger to IDFA. But other than that, no.

Q Has National MIk -- I"msorry. | apol ogi ze.

Typo in mny thing.

Has Anerican Farm Bureau done any study of whet her
renovi ng advanced pricing will nake it easier for fluid
m |l k processors to sell HTST mlk?

A We have not.

Q Has Anerican Farm Bureau done any study of whet her
renovi ng advanced pricing will nake it harder for fluid
m |k processors to sell HTST m | k?

A. We have not done a study in the way that you nean
a study by peer-reviewed research and so forth.

Q Ckay. That doesn't have to be peer-revi enwed
research.

Have you done any research into whether it wll
either help or hurt the sales of HTST m | k?

A We have not explored with anyone outside of the
or gani zat i on.

Q So in the weeks now that we have been on Issue 4,
have you heard the testinony, both of National MIk and
M Ik Innovation G oup wtnesses selling HTST mlk, that
their custonmers demand advanced pri ci ng?

A. | don't know if | have heard anybody say "demand."
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No, | don't think I have heard that word. | think expect
it a reasonabl e description of what | have heard.

Q Il wll -- I wll accept your clarification and
correction, you have heard that --

THE COURT: So ask the question with "expect" in
it, please.

MR. ENGLI SH: Ckay.
BY MR ENG.I SH:

Q Have you heard the testinony by both National MIk
Producers Federation and M1k |Innovation G oup W tnesses
selling HTST mlk, that their custoners expect advanced
pricing?

A. Yes. But that's because the regi me has provided
for it automatically for years.

Q G ven declining Class | utilization and retailer
mar ket power, doesn't your proposal further risk reducing
Class | sales?

A | don't believe so.

Q O reduce the |ikelihood of fluid m|k processors
being able to recover fluid increases for the marketpl ace?

A No. | don't have any reason to believe that.

Q So if there was a rapid price increase that was
announced on the 4th of the nonth follow ng that sold the
m | k, how are HTST processors going to recover that from
their retailers?

A They will have used risk managenent tools |ike
futures and -- and hedge that price ahead of tine so that

t hey can recover that.
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Q Did you hear the testinony |ast week from at |east
one fluid mlk processor that even if they sell mlk on
|l ong-termcontracts, if they need to raise prices, those
are "very difficult conversations to have with custoners"?

A | think that's true in any industry. Yes. |
heard that, and | think that's true in any industry.

Q So as opposed to a hope or a belief, given what
you know about the dairy industry, do you have evidence to

offer this record that elimnation of advanced pricing

will not harmfluid mlk processors financially?

A. Do | have evidence that sonething won't happen?
No.

Q Wth respect to Class Il, has Anerican Farm Bureau

Feder ati on done any anal ysis of whether renovi ng advanced

pricing on Class Il skimcould |lead to additional
depooling of Class Il mlk?

A. No. There was sonme potential for that for those
handl ers that are -- that are exclusively Cass Il, but an
awful lot of Class Il is undertaken at Class | plants.

Q And woul dn't that, then, put those plants that are
standal one Class Il plants at an advantage over C ass ||
plants that are part of Class |?

A. Say that again? OCh, | see what you are saying.

Potentially. But if the prices are aligned and if
we elim nate advanced pricing, that would reduce that.

Q Wuldn't it also, with respect to Cass |1,
further risk the use of solids in lieu of fluid skimmlKk

in order to avoid that price risk when products are sol d?
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A. Let ne back up. The elimnating advanced pricing
of Class Il will actually reduce the |ikelihood of
Class Il plants depooling, because things will |ine up
better. W see in the -- in Exhibit 294, you can see the
extent -- you can see that Cass Il has becone the highest
price under our current -- it's becone higher than the

Class | at 1.60 -- the 1.60 differential. And it's the
el i m nati on of advanced pricing that prevents C ass |
from becom ng higher than -- than the Class | price.

So | think that while there would continue to be
the risk of Cass Il depooling as there is today, | think

it would be reduced by the elimnation of advanced pri ci ng

for Cass II.
Q | was asking a different question, which is the
actual |oss of advanced, so Class Il sellers of product

woul d not know what the price of their product was at the
time they sell it?

A. That was a foll owup question you asked. So go
ahead and ask ne that again so | can understand it.

Q Ckay. Gven the fact that Cass Il handlers,
especially those who are -- well, only those who are
st andal one in operations, would no | onger know what the
price of their product was of mlk before they sold it as
Class Il products, wouldn't that incentivize themto say,
since | don't know what it is under the pool, | think I'm

better off not pooling it?

A. | think the Cass Il handlers being -- with the
el imnation of advanced pricing for Class Il, Cass Il
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handlers are in a better position to hedge that price
because they are -- the Cass | -- the Class Il prices
woul d line up perfectly with the Cass IV prices. They
woul d have a perfect hedge agai nst the Cass IV contract.
They could I ock in whatever price they want. They could
lock in the price on the market whenever they want: In

the mddl e of the nonth, before the nonth, a nonth far

ahead of tine. | think they actually are advantaged by

t hat .
Q Have you tal ked to Class Il processors about that?
A | have not.
Q Have you heard any Class Il processor who wants

t hat ?

A. What | heard repeatedly during this proceedi ng was
Class Il processors said they want it because they are
used toit. | did not really hear any good argunents
t hrough si x weeks or seven weeks of testinony that -- that
there's a fundanental reason for Cass |l advanced pricing
to continue. And | appreciate you bringing it up.

Q So let nme turn to Figure 2 on page 4 of 7 of 292.

So let ne start --

A You are on page 47

Q Page 4, yes. |It's Figure 2, your average percent
of monthly m |k depool ed.

A Ckay.

Q So am | correct that for Table 1 you started with
May 2012 and ran through July 2023 in order to create
Table 1? |Is that what you did?
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A. Ri ght .
Q So you -- you excluded the tine period before
t hat .

Let ne go back for a noment to 2003 and 2004, a

time period shortly after Federal Order reform correct?

A 2003, shortly after Federal Order reform

Q Yes.

A | thought you said before.

Q No. Shortly after.

A Yes.

Q And you agree that it was, you know, within three

years or four years of order reform correct?

A Yes.

Q And you note that the percentages from 2002 into
2003 went up, and the percentages from 2003 to 2004 went
up, correct? O depooled mlk, correct?

A Sure. Yeah. Yeah.

Q And then it drops down significantly in 2005,
correct?

A Uh- huh.  Yes.

Q Where were you back in 2003 and 20047

A | was working for National MIK.

Q Ckay. And did nenbers of National M1k, along
with menbers of | DFA, back in the 2002 to 2004 ti nefrane,
seek regul atory changes from USDA post - Federal O der
reformto tighten performance standards?

A. | don't -- | don't really recall. That was an

i ssue that was generally considered a nmarket-specific
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I ssue, and | don't believe National M|k got involved
in -- in pooling standards because it wasn't considered a
nati onal issue.
Q "1l agree it was not national
My question was, are you aware that nenbers of
National M|k and nenbers of International Dairy Foods
Associ ation submitted requests to tighten perfornmance

standards and have hearings at that tine?

A. | remenber requests of that sort for over -- over
many years. | don't renmenber that specifically.

Q Ckay.

A. But if you -- if you say so, I'Il -- "Il accept

Q Do you know for a fact that USDA did adopt, after
a series of hearings, a nunber of changes that tightened
pool i ng performance standards?

A. | know over the years that they have done that. |
don't -- | don't recall that being specifically associated
wi th 2003 and 2004. But if the record says so, I'll
accept that.

Q Wul d you agree with ne that -- that it -- that we
haven't had such a hearing since 20107

A. We have not had a hearing since 2010, that's
correct.

Q And whet her regional or federal, other than the
California hearing, correct?

A There have been a few -- there have been a few

heari ngs on sone --
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1 Q Sout heast - -
2 A -- issues --
3 Q -- issues, but not performance standards, correct?
4 (Court Reporter clarification.)
5 MR. ENGLI SH: The Sout heast issues, not
6 performance standards.
7 THE COURT: Let's first hear the witness's answer.
8 And you are tal king about hearings other than the
9 California one, and you began to descri be what m ght have
10 happened.
11 THE W TNESS: There have been a few hearings on
12 things like the Class | differentials in the Southeast,
13 and sone -- sone other plant qualification standards, a
14 handful of things. But there have been a -- there have
15 been few, and this is, | think, the first national hearing
16 since -- in at least -- at |east 15 years, | think.
17 MR ENGLISH: | asked before | started for a
18 coupl e of exhibits -- or one exhibit. This is Exhibit 39.
19 Your Honor, may | approach and hand --
20 THE COURT: If you have enough --
21 MR. ENGLISH: Well, everybody el se has it already,
22 39. There's one for you and one for the w tness.
23 THE COURT: Excellent. Thank you.
24 These are record copies; we give them back.
25 THE WTNESS: Yes, nma'am
26 MR, ENGLISH: It is USDA Exhibit 39 on the
27 | website. It was also admtted as Exhibit 39.
28 M5. TAYLOR Right.
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BY MR ENG.I SH:

Q This hearing -- this exhibit was admtted either
the first or second day of the hearing. | no |onger
recall. This is entitled "Adjustnents to Federal Order
Per f or mance St andards: Shi ppi ng Requi renents and Di versi on
Limts, 2010 to Current.™

Did you review this when USDA put it in,
Dr. Cryan?

A. | noted that they did, but | didn't pay particular
attention to it.

Q Did you hear any of the discussion about this
I ssue back in week one or two when we were tal ki ng about
| ssue 17?

A. | don't recall discussion about shipping
requi rements and diversion limts, no.

Q From this docunent one woul d concl ude that since
2010, in a nunber of orders, there have either been no
adj ustnents or adjustnents to performance standards have
been | owered, correct?

A | see a nunber of them have been | owered
seasonally, which is provided for in the orders. And a
few that have been |l owered until further notice. But
that's the request. The request is to reduce them right?
This -- this -- this shows the request to reduce --

Q These are actual adjustnments. These are not
requests. These are actually adjustnents that the Market
Adm ni strator granted.

A. Ri ght. But when they revert, they don't show up.
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Q Do you see any that have reverted?

A. Well, it shows the reduction fromApril -- for
Order 30, fromApril 2017 to April 2019, from8 -- from 10
to 8 and then -- | see, then it continues.

Q So -- so it continues. So August 2022 to the

current tinme has -- has been even | ower, correct?
A. | see that. | see that, yep.
Q So when you did your correlation analysis on the

bottom the page 4 --

A Uh- huh.

Q -- did you take into consideration these kinds of
reductions in performance standards as they nmay have
af f ect ed depool i ng?

A. No, that wasn't really the point of the analysis.
The point of the analysis was to see what the blends would
look like in a -- in what we presuned to be -- what |
presuned to be a fully-pool ed market.

Q But wouldn't that affect, as a variable, your
annual range in Class | prices versus the annual
percent age of depooled mlk?

A It would. | didn't use any actual -- | didn't use
the actual uniformprices. | used uniformprices
sinmul ated for a fully-pool ed narket.

Q Ckay. So I'msorry, | msunderstood.

So the Table 1 on 292 is also a sinulated market;
is that correct?

A 2927

Q |"m | ooking at 292, Table 1. | did not understand

TALTY COURT REPORTERS, INC. 6703
taltys.com - 408.244.1900


http://www.taltys.com

TRANSCRI PT OF PROCEEDI NGS Oct ober 03, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

that to be a sinulated market.

A No, no, that's not.

Q And so --

A. So what's the question?

Q Yeah. So the question is, did you consider as a
variable, the differences in perfornmance standards as an
i npact on depooling?

A | did not.

Q So you already testified with respect to 294 that
you -- by using June 2018, you excluded California,
because by definition California had not becone a Federal
Order, correct?

A. And now you are going back to the other -- the
ot her anal ysi s?

Q No, |I'mstaying on page 4. | was nerely
predi cati ng by saying that we earlier discussed 294, and
you said that you used June 2018, which is before there
was a Federal Order, California Federal Order, correct?

A. Ri ght.

Q So | ooking back at Figure 2, did you, in |ooking
at your correlation coefficient, include California in
t hose average percents of nonthly m |k depool ed from when
you | ook at the end of 2018, 2019, 2020, 2021, 2022, and
2023?

A | believe so.

Q You i ncluded California, correct?

A For the nonths -- for the nonths that it existed.

For the nonths that there was a Federal Order in
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California.

Q So when you did your analysis and correl ation, we
have six years and ten nonths where California wasn't
there, and the remainder California was there, correct?

A Yes.

MR. ENGLISH: Before | forget, | would like to get
Exhibit 39 back to USDA, if | may.

THE COURT: Agreed. Thank you.

THE WTNESS: | would -- | would refer USDA to
| ook at the details of their own depooling data in order
to evaluate whether or not the addition of California to
the systemsufficiently -- substantially affects those
results or not. | -- | don't propose to do that sitting
here right now.

MR. ENGLISH: So just a couple nore questions --
maybe j ust one.

THE COURT: You're --

MR. ENGLISH |I'msorry, a couple nore questions,
maybe j ust one.
BY MR ENG.I SH:

Q When you, on page 2 of 7 of Exhibit 292, at the
top of the page you used the word "deductions are applied
to farmers' checks in the formof a negative producer
price differential."

Do you see that?

A Yeah. That is certainly the perception that

farnmers have. That was -- the point of that paragraph is

that the extent to which these negative PPDs are perceived
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by farnmers as a | oss.
Q And | just want to be clear, because you used the
word "deductions."
And you have worked at USDA AMS, correct?

A. | have.
Q Isn't the term "deductions" for pooled mlk a
term-- not just of art, but a defined termin each order

under Section 73(a), authorized deductions, in witing?
A Tell me the citation?
Q So pick any order. |I'mon 1032. So

order Order 32, 73, under (a)(1l), for instance?
A. So you are on 1032.73(a)(1)~?

Q (a)(1).
A Uh- huh.
Q The | ast part, very |ast phrase: "Less proper

deductions authorized in witing by the producer."
Do you see that |anguage?
A. | see that, but that doesn't nmean that's the only

way that "deduction" can be used in the English | anguage.

Q Ckay. But | want it to be clear for the record --
A Uh- huh.
Q -- that when you are using it, you are not using

it as used by the order --

A. As a deduction by the handler? No.

Q Yes.

A. No. But it does appear to farners as a deduction
in their check, when they are told that their mlk has the

val ue of those conponents, and then there's a subtraction
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for negative PPD

Q But you know, in fact, that's not what it is,
correct?

A. Mat hematically, that's exactly what it is.

Q But that's not how USDA explains it, is it?

A USDA presents a conponent value that can -- that

farmers take as neani ng that their conmponents have that

2023

full value, and then the -- then there's a deducti on based

on how the uniformprice works out. |It's a problem

Q Is it a problemin how handl ers have expl ai ned it

to their farnmers, or is it a problenf
A. It is -- it is a problemthat the accounting for
their mlk check is -- is presented in a way that they

appear to be | osing noney because of the Federal Order.

There are too -- a lot of farners believe that the Federal

Orders are taking noney away fromthem because of the way

t he accounting is done.

A systemthat lines things up so there's |ess of

t hese negative PPDs woul d be very hel pful in maintaining

the integrity and support for the system
Q We're back to tal king about belief.

Is it the case, sir, especially since you worked
at USDA shortly after Federal Order reform that producer
price differentials are, in fact, a deduction as opposed

to a representation of the value of the m Ik conpared to

uniformprice and Class I117?

A. The negative PPD is a deduction fromthe Cass |1

conponent value to reflect the gap between the Cass I
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val ue and the actual value in the pool. So | nean, how
you -- how you say that as a matter of semantics, we don't
di sagree on the facts, we only disagree on the senmantics.
MR. ENGLISH: | have no further questions, and
t hank you.
THE WTNESS: Thank you.
CROSS- EXAM NATI ON
BY MR ROSENBAUM
Q Steve Rosenbaum for the International Dairy Foods
Associ ati on.
Dr. Cryan, you spend sone of your witten
testi nony and sone of your oral testinony relating certain
materials fromthe 1999 USDA decision in order reform
correct?
A That's correct.
Q And specifically, sone of themrelating to the
guesti on of advanced pricing, correct?
A That's correct.
Q | would like to just talk about that for a m nute.
So at the tine of order reform the Cass | price
in a given nonth was based upon the manufacturing price
two nonths earlier, correct?
A That's correct.
Q So just to give a specific exanple, since we're in
the nonth of Cctober right now, under the systemas it
exi sted then, the Cctober Class | price was the August
manuf acturing price plus the Class | differential,

correct?
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A. Before order reform that's correct. Before order
reform that's correct, that's howit was done. The
BFP - -

Q And - -

A -- plus two nonths.

Q And so every tine that you' re commenting or --
strike that.

Every tine that you are quoting from USDA
regarding their views about advanced pricing and whet her
t hat shoul d be changed, that's the systemthey were
conmenti ng upon, correct?

A That's correct.

Q And ultimtely what they adopted was the system
that's now in effect and has been since 2000, which is
that the Class | price is based upon the manufacturing
price during the two-week period closest to the 24th day
of the prior nmonth, correct?

A. State that question again, please.

Q Yes.

Now, the Class | price is based upon the
manuf acturing price as reported in the two nost recent
price surveys, weekly price surveys, prior to the 24th of
the prior nonth, correct?

A. Yeah. They have gone essentially fromtwo nonths
before to the little less than a nonth and a half before.
Q Well, no, they have gone to two weeks before,

haven't they?

A. No. No. |If the August price has been used to
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price Cctober, and that's a two-nonth gap, then using the
first two weeks of Septenber to price Cctober is the
essentially a nonth-and-a-half gap, a nonth and a week.

Q You are using -- the data that sets the price that
goes into effect October 1 is Septenber data, correct?

A It's essentially the first two weeks of Septenber.

Q Well, it's whatever two weeks has npbst -- has been
reported prior to --

A. No, the surveys -- the surveys are reported on a
Wednesday for the week ending the previous Saturday. So
the |atest that that data is relevant to is -- that that
data is reporting is for the 19th.

Q Right. And -- okay. And that's -- that takes you
to the two weeks -- you are describing the two weeks of
data that's closest -- reported data that's closest to the
24th of the previous nonth, correct?

A. | "' m describing what are essentially the first two
weeks -- or alnost the first two weeks of the previous
nmonth. So instead of a two-nonth |ag, you have an
over-a-nonth | ag, because if you are using the Septenber
price, the full Septenber price for October, that will be
a one-nonth lag. |If you are using the first half of
Septenber, then it's a nont h-and-a-week | ag on average.

Q | nmean, previously you went back all the way to
data from August 1st.

A Thr ough August 30t h.

Q Correct?

A 31st.
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Q And now you're using data that is nore than a
nonth fresher, right?

A No, it's not nore than a nonth fresher. On
average, it's about three weeks fresher. You are going
fromessentially a nine-week lag to a six-and-a-hal f-week
| ag.

Q And you are calculating that six weeks by | ooking
at what the last --

A. The m dpoi nt.

Q -- date -- the last date --

A. The m dpoint. The m dpoint.

THE COURT: Let himask his question.

THE WTNESS: Gkay. Go ahead and ask your
guesti on.

THE COURT: Ask your question again.
BY MR ROSENBAUM

Q How are you cal cul ating that, six weeks?

A. The mi dpoint of the two-nonth lag is -- is you're
usi ng Septenber, the mddle of Septenber is the mddle of
Septenber, back to the -- to -- well, Cctober. |If you are
using -- pricing Cctober, to use your exanple, August --
t he August BFP would -- the mdpoint of that woul d have
been the m ddl e of August, right, using to price Qctober.
The m ddl e of Cctober is the mddle of Cctober. So it's a
t wo- nont h | ag.

If you are using the new pricing, the -- you are
using the first two weeks of the nonth, so you're

basi cally | ooki ng at about Septenber 8th or 9th or 10th is
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the mdpoint, to Cctober 15th or so is the m dpoint for
the next one. So you are -- you are tal king about a
si x-week -- six-week |ag.

Q And didn't USDA explicitly address whether that
provi ded a proper bal ance between getting current pricing
and the need for processors to have advanced prici ng?
Didn't they address that specifically?

A They hoped that the use of technology to
accelerate the collection -- the process of collecting the
data was -- was going to provide a closer relationship
bet ween t he advanced pricing and the current pricing, and
what -- you know, and | think they were reluctant to
overturn the thing all at once to see how far they could
take it.

But the fact is that dairy prices have becone nore
volatile over tinme, and as a result, that gap becones
nore -- nore problematic with respect to keepi ng advanced
prices and current prices in sone reasonable alignnment.
And, therefore, we believe it's tine to cut the CGordian
Knot and just get rid of advanced pricing, let the -- |et
technol ogy and -- including financial technology -- the
opportunity to hedge and use risk managenent tools that
are out there, and that should be out there, to -- to
allow that to -- advanced price. |If you want advanced
price, do it in the market, not by governnent dictate.

Q So let me quote to you from page 16,102 of the
deci sion that you quoted other things from

Quote -- this is USDA, of course -- quote,
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"Marketers of Class | products support sone degree of
forward pricing requiring processors of Cass | products
to know the Cass | price in advance," end quote.

Are you famliar with that conclusion that USDA
reached at that tinme?

A. | think that's what | just said, yeah. They
didn't want to turn it over. They didn't want to upset
things all at once. They tried to tighten it up. It
didn't go far enough.

Q Well, | think what they were saying was that the
custoners, grocery stores, for exanple, the marketers of
Class | products, supported sone degree of forward pricing
requiring processors of Cass | products to know the
Class | price in advance.

s that the way you interpret that sentence?

A And they asked for it because they could, because
the systemprovided for it. There's all kinds of things
we get stuck in ruts, because the systemis provided for
it and people are upset about overturning it. Sonetinmes
you have got to break a few | egs.

Q And under your approach, there would be no
advanced pricing at all, correct?

A That's correct.

Q And there would be --

A Except through the market. Except for the use of
the futures and other forward -- forward pricing
mechani sns.

Q Well, there would -- I'musing the term advanced
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pricing in the sense that it currently exists under the
orders, nanely, there would no | onger be a systemin which
USDA announced i n advance of the nonth, what the C ass |
price was going to be for that nonth?

A That's what our proposal states, that's correct.

Q Your proposal would do away with that obviously,
correct?

A. It would. For Cass | and Cass I1I.

Q And then in addition to doing that, your proposa
woul d do away with using the average-of to set the C ass |
nmover, correct?

A. That's right. That we adopt that -- we accept --
we support the National M|k proposal to do that, and we
adopt that in our presentation of other el enents.

Q But National M|k does not support you on doing
both, correct?

A. That's correct.

Q Ckay. Because, | nean, you -- you have heard
testimony from Nestle, for exanple, about how they
couldn't engage in hedging until the average-of system
went in place, correct? Wre you here for that testinony?

A. | did. | heard that.

Q Ckay. And others have opined on this subject,
you -- and -- but you would obviously -- | nean, to the
extent that any of those people are right, that you can't
hedge absent an average-of Cass | nover, you -- your
proposal s | eave processors naked, don't they? They can't

know i n advance what the Class | price is going to be, as
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they can now, and they can't, if the Nestles of the world
are right, engage in affordable Cass | hedging. You have
just, if you will, kicked all the supports out from
underneath ny clients, haven't you?

A They can go to the CVE and work to get a C ass |
futures contract, then they get the sane hedgi ng forward
pricing opportunities that other manufacturers have.

Q Wel |, you have now noved on to ny next topic. |
nmean, what you seemto offer up as consolation for ny
clients is the theoretical possibility that the CVE nay
adopt one of two hedging opportunities, nanely a C ass |
hedge or a Cass Ill versus Cass |V hedge, whatever you
call that, that don't exist today, correct?

A They do not exist today.

Q And you were obviously here this norning when

Dr. Bozic told us that nost new futures offerings fail

correct?

A. | heard himsay that.

Q And when we don't even know whet her CVE woul d be
willing to offer this, correct?

A CME cane here and testified they are open to

considering it. They have also shown a conmtnent to
their dairy custoners over the years that, | believe,
woul d be manifested into a Class | futures contract if
USDA nade the decision to elimnate advanced pricing and

adopt the higher-of.

Q | mean, don't you -- | nean, right now Cl ass
handl ers can hedge using the conbination of Cass IIl and
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Class |V futures, correct?

A Who can?

Q Class | handl ers.

A. | don't know whether they can do that under the --
to sone degree they can.

Q That's what Nestle is doing for 100% of its
Class | mlk supply, correct?

A Vell, right nowwith the current fornula, yes.

Q That's what |'mtal king about.

A. Ri ght.

Q Yes. Ckay. And, you know, one -- one benefit of
that, perhaps to farners, is that farners thensel ves use
Class Ill and Cass IV hedging, not for Class | mlk
necessarily, but for -- because that's what nost of their

m |k ends up being used for, correct?

A
Q

Most of the mlk ends up --

Let me just ask you point blank rather than ny

speculating as to what exactly their notivation is.

Do dairy farmers or their cooperatives use

Class Ill and Cass |V futures as part of their --

A

| believe so. | believe we have heard that

testinmony in this hearing.

Q

Ri ght .

And so -- and we have also heard that liquidity is

really inportant to the success of futures in general ?

A

Yes, liquidity is very inportant. And as was

suggested by ny questions of Dr. Bozic earlier, the

nice --

one of the very nice things about the dairy
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contracts is that they are cash settled agai nst prices,
regul ated prices, in fact, prices that are typically used
as benchmarks in the dairy industry.

So whether or not there's a big liquid nmarket,
which is kind of necessary to settle out a
delivery-settled contract |ike cattle or corn, you know,
in the -- in the cash -- in these cash-settled contracts,
the CME does not require step downs. They all ow anybody
to hold these contracts to settlenent because there's no
reason to make them-- to reduce their positions ahead of
tinme like is required for -- for delivery-based contracts.
There's a wi de range of reasons why the Federal M1k
Mar keting Orders and the pricing systens in the Federal
M1k Marketing Oders has provided an al nost i deal
scenario for the establishnment of cash-settled contracts
on a range of dairy products and mlk types for the
relatively | ow ri sk.

And | -- and | do believe that the CME is
responsive to its custoners, and | do believe that they
will institute a Class | futures contract if -- if the
regul ati ons change in such a way that that becones
necessary.

Q The current participation by Cass | handlers in
the Class Ill and IV futures markets under the average- of
approach, which is nowin effect, |I nean, that would --

t hat woul d di sappear fromthose futures if, in fact, we
went back to higher-of, right?

A. | s the question whether Cass | handlers would
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stop using Il and IV futures?

Q If -- well if -- if it -- | nmean, according to
Nestl e the answer is yes.

So I'masking you is that your view as well?

A W -- we heard testinony froma lot of -- froma
very small nunber of Class | handlers that they are --
that they are forward pricing their mlk. Wat we heard
fromnore was we would |ike to, sonme day we will, but we
haven't yet. That seened to be the result -- that seened
to be the result of the nove towards the average-of, that
there was a | ot of expectation that this would becone
W despread, the use woul d becone w despread anong C ass |
handl ers. And the evidence fromthis proceeding seens to
be that it is been rather imted. It has, perhaps, been
| arge enough to spur enough folks to go back to the CMVE
and say we want to keep doing this, so let's get a O ass |
contract on the board. That would be the hope. That
woul d be the expectation.

Q You are saying that's actually happened?

A No, I"'msaying if there's an appropriate
regul atory change, then | believe sone of those custoners
who have becone accustoned to using Cass IIl and IV
contracts will go to the CME and say, we would |ike a
Class | contract.

One of your wi tnesses, or perhaps one of
M. English's wtnesses, when | asked him would you |ike
to see a Cass | futures contract, said that woul d be very

interesting. | think a lot of those fol ks doing risk
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managenent on Class | would just as soon see a C ass |
contract as a Ill and IV contract. | think they would be
just as satisfied with that.

Q Didn't that witness say sonething |like, sone tine
in the distant future that woul d nmake sense?

A He said he would like to see the market, he would
like to know that it's a liquid market.

Q But --

A | don't think he said in the distant future. |[f
he -- perhaps he did, but I don't -- | don't recall that.
Q But right now they have a |liquid market, right?

The Cass IIl and IV futures contract --

A. They do.

Q -- correct?

A And they are facing basis risk because of advanced
pricing. If you elimnate advanced pricing, then their
basis risk goes away. | think that would be very good for
the ri sk managenment of -- by -- of Cass | handlers.

Q Ckay. And |'m addressing here whet her you are

killing the futures market for those peopl e?

A | don't believe so.

Q Because you hope that sonething new m ght be put
in place?

A. | don't believe that they are that |arge a share
of the market that they are -- that they are contributing
that much to the liquidity of the Class IlIl and IV futures
mar ket s.

MR. ROSENBAUM That's all | have. Thank you.
TALTY COURT REPORTERS, INC. 6719
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THE WTNESS: You're wel cone.
CROSS- EXAM NATI ON
BY VR M LTNER:
Q Good afternoon, Dr. Cryan.
A Good afternoon.
Q Ryan M Itner representing Select MIk
So in your cross-exam nation you talked a | ot
about the PPD and whether it's a deduction or not a
deduction, or what you neant by deducti on.
Wul d you agree with nme that the PPD is sinply an
accounting neasure that -- that relates the uniformprice

to the price that a producer receives?

A. Yeah. It is an accounting neasure, but it's not
that sinple because it's not -- because of the -- because
of the perception, it has -- it has substanti al
ramfications. The way it's presented is -- becones

problematic at tines.
But | think what's nore inportant is recognizing

t hat when that goes negative, it nmeans that sonething's
out of whack. It nmeans that the systemis not operating
the way it was designed to operate at its origin, and that
it's -- that it -- that the result is -- well, the -- that
nmeans that it's -- it behooves us to find ways to avoid
negative PPDs.

Q In nmy experience, when a producer has asked who is
taki ng the noney out of nmy check because there's a
negative PPD, | have suggested that if you sell your corn

for $4 mnus a | ocal adjustnment of $0.10, that doesn't
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mean soneone i s taking noney out of your corn. |[|'ve found
t hat doesn't al ways resonate.
Have you had a simlar experience in trying to

explain this to producers?

A | have -- | have had the conversations with
National M1k, at USDA, at Farm Bureau. It's a -- it's
a-- it's -- you know, you want to explain the accounti ng,

but at the sane tine, when that PPD is negative, it raises
sone real questions about whether sonme -- what's working
and what isn't working.

And | do often -- you know, and the fact is at
ti mes depooling neans -- to those producers that are in
the pool, it nmeans sonebody is taking their noney, that
sonebody is taking the -- the -- what would otherw se be a
pool ed value and -- and redistributing it.

So the principle of uniformpricing is conprom sed
by -- by those types of outcones.

Q | wanted to ask a coupl e of questions about

Exhibit 294 on the |last page. And | hope |'m not
repeati ng what's already been asked, but there's a risk
will do so.

Where you state in the third line on there,
“uni form prices under various regines."

By "various regines," you nean you're conparing
t he status quo, Proposal 13, and Proposal 18; is that
correct?

A Yeah. And by "status quo,"” | nean the current,

the current regulation applied to the entire history.
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Q Ckay. Now, when | | ooked into your courtesy
spreadsheet, it appears to ne that you have taken this
period of 13 years, April 2012 to April '23 --

A. Well, 11 years | guess, yeah.

Q Yes, thank you, 11 years -- for each of the
orders, and you have, whatever that multiplies out to be,
| think 1320 observations or so?

A Correct. 1320.

Q You have a nonthly observation for each individua

order?
A. Ri ght .
Q And so where you now have a count under your

nunber colum, that is the nunber of individua
observations where Class |Ill was greater than the uniform
price as you calculated it, correct?

A. Ri ght.

Q And so if | look at Cass Ill, the "nunber"
colum, and the Proposal 18 row, there are 61 instances
where that occurs.

And so it could be that of those 61 observations,
| nean, theoretically 10 of themcould be in one
particul ar cal endar nonth, but it happened in every order,
correct?

A. 10 of them yeah, could -- right. It could be,

yeah.
Q Ri ght. Ckay.
A. And | should say that these -- these nunbers were

hi gher than | expected. The -- the advanced --
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el i mnating advanced pricing has a significant inpact, but
not as large as | expected.

Q Ckay.

A It's -- | think it still is inportant to squaring
up the systemand naking it work better. And | think, in
conbi nation with sone of the other things, it would al so
hel p. And perhaps a nore detailed anal ysis woul d show
nore but --

Q And so this -- this particular depooling trigger
that you have analyzed is the one that results primarily
when the delta between Cass Ill and Cass IV is
particularly large, correct?

A This is when the -- when the Cass IlIl or dass |V
price is above what a fully-pooled uniformprice would
| ook 1ike.

So, for exanple, if you think about the uniform
price in the terns of the way California' s state system
oper at ed, where everybody has to participate, or everybody
who nornally participates, participates, then you have a

fully pooled uniformprice.

If the class -- if the Cass IIl or IV price stays
bel ow that, they don't -- they are not -- they don't
really have an incentive to depool. |If it goes above
that, then they -- then they can have an incentive to
depool. And then -- and then there's a downward slide as

depooling leads to | ower uniformprices, which leads to
| oner sort of equilibriumof depooling.

Q So if you were to elimnate advanced pri ci ng,
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2023

woul d that -- would that occur when the gap between ||
and |V gets particularly |arge?
A. Ask the question again, please?
Q Sur e.
Proposal 18 assunes the elimnation of advanced

pricing, correct?

woul d that have to be triggered by a | arge gap between

Class Il and d ass |V?

have precluded price inversions of Cass | and other

cl asses, then necessarily it's sonething el se bringing

now an i ncentive to depool.

that type of depooling incentive.
Wul d you agree with that?
A. | think -- | think the higher-of reduces it.
There are nont hs when the higher-of and the advanced

woul d -- would stop specific instances, but it does not

down the uniformprice to the point where the -- there's

Q And | think Dr. Bozic suggested that there is no

conbi nati on of proposals in this hearing that would avoid

A Uh- huh.

Q Ckay. So that elimnates depooling when you woul d
have an -- otherw se have a class inversion, correct?

A. Ri ght.

Q So where you identify these instances, is that -

A | think, generally speaking, yeah. | nean, if you

So, yes, a big spread between II1l and IV in either
direction can -- can lead to a uniformprice | ow enough
that 11l or |V exceeds that.
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it does not nake it inpossible to continue to happen.

And | think your assessnent is correct that
probably nost of these, nobst of these scenarios in here
where the -- the manufacturing price rises above the
uniform price are scenarios where there's a big gap
between |11 and IV.

Q Thank you.

Ckay. M. English asked you sonme questions about
the CME's Cass | futures and options and the status of
devel opnent of that. | don't want to repeat those
guestions, but there is one that | don't believe he asked.

Have you, in your role with Farm Bureau or
ot herwi se, attenpted to figure out what the mechani smfor

such an instrument m ght | ook Iike under a higher - of

nover ?
A What the mechani sm woul d | ook |ike?
Q Yes.
A. | -- | can only expect it to be a cash settled set

of futures and options contract |i ke those for the
Cass Il and Cass IV. |Is that -- does that answer the
guestion? |'mnot sure | --
Q Maybe but -- but maybe not.
We have heard testinony that using the higher-of,
it's much nore difficult to hedge the price risk for a

Class | handl er.

A Uh- huh.
Q Correct?
A. Ri ght .

2023
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Q We have heard testinony that it can be done with
over -t he-count er products.

A. Ri ght .

Q And | think it was al so suggested that sone sort
of creative conbination of existing futures and options
coul d construct sonething that would work.

Wul d you agree with that?

A. | -- 1 don't believe there are -- there's a
conbi nation of -- | have tried to figure it out, and |
t hi nk probably other folks who know nuch nore about this
than | do have tried to figure it out, howto -- howto
construct a hedge using futures and options on the -- that
exist. And | -- | haven't seen it inny -- | think either
of Class | futures contract or a Class Ill/1V spread
option which doesn't exist, neither one of those exists,
could -- could acconplish that. You know, the option --
the spread option in conbination with the Class Il or
Class IV contract could acconplish that, but it doesn't
exist. So | don't believe there's any conbination of
current instrunents that -- that -- on the exchange, that
can do that. But -- right? Swaps and over-the-counter
trading can do it.

And there are ot her exchanges other than the CME.
| think it would be -- as | said -- as | attenpted to say,
| don't know if it was presented very clearly, it would be
much nore convenient for the industry if the CVE had --
had the Class | futures contracts, but others could as

well. | mean, another clearing -- clearing body could do
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that as well.

Q If the CME were to offer an instrunment |ike that,
do you imagine that it would have to be sone sort of
conpl ex derivative of existing tools that is packaged as a
Class | offset, or would it be a conpletely uni que product
where soneone else is voluntarily accepting the risk that
i s being shifted?

A Right. Just a brand new contract. It would | ook
just like -- I think it would |look just like the Cass Il
and Class |V contracts.

Q Ckay. And in your discussions with the CMVE

has -- has that -- have the discussions advanced to any
| evel |ike that?
A No. | mean beyond | think the basic discussion of

t he assunption that the contract would | ook Iike other
contracts.

Q Ckay. So have you heard the testinony from--
from-- yeah, from HTST processors, and that they -- those
that have testified, they have al nost uniformy asked for
t he average-of nover to be nmintained for the purposes of
their own risk managenent ?

A. No. | nean, we have had co-ops cone and present,
who are HTST processors, and they have asked -- that they
have supported National M| k's position.

Q That's a very good clarification

Those proprietary HTST handl ers that have
testified?

A. Those peopl e who cane here to support the |IDFA and
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M G proposal s, yes, they have asked to keep the
average-of. They have asked to avoid going to the
hi gher - of .

Q Ckay. So if counsel for those processors asked
you if you agreed that those sane handlers said their

custoners absolutely would not accept a fixed price, did

you -- do you recall that question?
A The fixed price?
Q Yes.
A | heard a lot of folks talk about their custoners'

expectation that they get the price ahead of the nonth,
but |I'm not sure what you nean about the fixed price.

Q Well, | assune that's -- yes. That's a nore
accurate statement, that they need to have the price in
advance.

A And actually, | think I understand a | ot of
retailers -- | think | did hear at |east one of the
Wi t nesses say that they would |ike to have fixed prices
instead of having to adjust it every nonth. So, you know,
that's all a matter of -- of using -- using hedging in the
mar ket to be able to do that, to | ock sonething in over a
| onger period of tine. That's what the -- the ESL
processors were tal king about, using those tools in order
to lock prices in over tine. |If there's a Cass | futures
contract, they can do the sane thing.

Q | think that's -- that's what | was going to drive
at next, was if a -- to your understanding, if an HTST

processor can actually hedge their costs, wouldn't they
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necessarily be able to know those costs to comunicate to
their custoners before the nonth occurs?

A. Say it again?

Q Sur e.

| f an HTST processor is able to adequately hedge
their raw mlk costs, wouldn't that necessarily nean they
could provide their price to their custoners in advance?

A Sur e.

Q Just one | ast couple of questions.

What is -- for Farm Bureau' s nenbers, what's the
mai n reason for them supporting a return to the higher-of
over all their options?

A. The higher-of. There was a lot of |ost Cass |
revenue in the -- during the COVID years and since. There
was a lot of -- there's -- there was a | ot of negative
PPDs, partly because of that. It's felt like there was a
| ot of chaos, and that the processors benefitted at the
expense of farners, that -- that they want to go back to
what they had before. They felt like it was -- it was --
it turned out to be a bad deal. | think there's a general
agreenent on the -- on the producers' side that it turned
out to be a bad deal.

Q Am | correct that the process for AFBF to
establish a policy position is that each individual | ocal
Farm Bureau group is solicited their opinions, and those
opinions are fed up to a county, and then a state |evel,
and eventually to the national |evel where it's voted on

at the national convention?
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A. That's close. They are not -- nobody's soliciting
the county farm bureaus to conme up with sonmething. Nobody
goes and stirs them up and says, give us your opinion
about this. They nmake the -- you know, AFBF and the State
Farm Bureaus and the | ocal farm bureaus in some states,

t hey have staff and offices in sone states. They are nuch
nor e shoestring.

They -- they react. They respond to farmers
offering resolutions. A farmer cones to a county farm
bureau neeting and says, | think this ought to change, and
the voting -- voting nenbership of the farmbureau is
generally tied to being a farner, or very closely tied to
agriculture. So farnmers vote at a county |evel. They
| ook at a resolution at the county level, and if it's
approved, it gets -- it gets passed on to the state, and
then there's a resolution process at the state.

So everything is initiated by -- by farners --
farmer nenbers at the | ocal |evel, occasionally through a
state commttee. But when a -- state commttees are
reluctant to submt formal resolutions. More typically
they will -- they wll refer it back to -- to sonebody at
the county level, where there's a discussion at that
grassroots unit, and things nove up through the process.
And at every step of the way, it's a farner decision.

It's farner-initiated, farner-driven, and farner-decided.

Q And so the proposals from Farm Bureau here are
exactly that: Farner-driven, farner-voted on,

far mer - approved?
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A. Right. They are all -- they are all either --
they are all either -- they all either represent a
specific farner-driven policy or they are founded on a
farmer-driven policy.

Q And |I'm not asking you to agree that this is, in
fact, the case, but hypothetically, if at this hearing,
you, as an expert dairy econom st, said, "I think there's
anot her conbi nation of options that would work as well or
better to address farner incone, the inpacts of depooling,
and better risk nmanagenent for the producer,”™ am| correct
that you personally would not be able to change the
position that Farm Bureau has on that?

A. There's -- there's two parts to that. Two parts

to my answer.

Part one is that, you know, there are -- sone of
our policies are -- are -- sone of the policies are
nore -- sonme of the policies are nore specific and ot her

policies are nore sort of aspirational, they say this is
t he outcone we want. And when it's about the outcone, if
thereis a -- if there is a better way to achieve the
outcone, then we can talk -- we can tal k about it.

The second part of the answer is that the thing
that's -- that has really struck nme about going to work at

Farm Bureau is the extent to which our policy process

generates sound coherent policy. | canme into it kind of
expecting to be alittle nore -- to have the policy book
to be alittle nore chaotic, and | am struck by how -- how

coherent the policies generated by that kind of
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grassroots, bit-by-bit devel opnent, turns out to be. And

| think our dairy policies are -- are very sound and very
coherent.
Q | f there were a conbi nation of proposal s that

woul d better address, in your opinion, the concerns of
Far m Bur eau nenbers, how would you be able to change Farm
Bureau's position, or -- or how would Farm Bureau, then,
be able to get to a point where it may endorse sonet hi ng
different?

A. Qur nmenbers are -- are reasonabl e and open m nded,
and there's been a | ot of evolution of sone of the policy.
W have a dairy working group that -- that went through
sone iterations and arrived at sone recommendati ons, sone
of which becane policy through the grassroots process and
sonme of which didn't. W have an ongoi ng di scussi on about
these things. W are nore involved in Federal O der
policy through the invol venent of our nenbers than we have
been really ever before. In the last four or five years
we have been nore involved than we ever have been, and our
nmenbers are appreciative of it, and they are involved and
t here's an ongoi ng di scussi on.

They -- they are interested in good policy.
They -- we had the forumin Kansas City | ast Cctober where
there was a very good di scussion, and a | ot of nenbers
listened to folks like Chris Herlache and M ke Brown to
under stand the bal ancing that has to be done between the
i nterest of processors and producers. And we -- you know,

that's how we cane to the position that we accept that
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Make Al l owances may need to be changed, but that they
shoul d be based on the audited mandatory data. | nean,
there's -- our nenbers are -- are nore engaged than ever,
and they are actively engaged in the discussion.

Nothing -- if sonething we have -- sonething in
our policy book is not sound, they will figure it out and
it wll be -- it will be inproved upon.

Q And - -

A. And | haven't really heard anything that | think
is nore sound than what we are offering.

Q You wll get ny question anyway on it.

A. Ckay.

Q And Sel ect, for the record, doesn't have a set
position on the nover yet, either. W're trying to weigh
all of the evidence and testinony.

But would the | DFA, despite your statenent that
it's Rube Col dbergian, would the | DFA proposal, over tine,

return as much noney to producers as the hi gher-of?

A | haven't looked at it in detail, but if it
returns it over tinme and not now, it could -- it's not
necessarily hel ping everybody. And | -- and | -- |
guess -- | guess | would say that, you know, to refer

to -- to both -- to sone of these things as Rube ol dberg
devices is -- is perhaps harsh, but it's -- and it's -- |
al so believe there's a -- there's good intention and

t here's adj ust nents.

But there cones atine -- and | | earned that when
| was at USDA, as fol ks would say, "Well, how do we fix
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this? And | would say, "Ch, let's do this, that, and the
other thing, let's build this." And they would say, "No,
that's not really going to fly."

And there's a tine when you just have to kind of

sinplify things, because the -- the |layer after |ayer of
conplication really raises questions. |t causes problens,
| i ke people not -- not understandi ng why they have a
negative PPD that's a deduction fromtheir check. It --

you know, whether it is or it isn't, it certainly | ooks
like it. And it's, | think, you know, sinplification.
Farners are always tal ki ng about, how do we

sinplify the orders? How can | understand how this thing

wor ks? That's what they -- over and over again they talk
about sinplifying the orders, and -- and -- and we got to
start sonmewhere. So that's -- that's what our proposals
are about.

MR MLTNER |'ll stop ny questioning there.
Thank you.

THE WTNESS: GCkay. You're wel cone.

MR HILL: Your Honor, | think this mght be a
good tinme to take our first break for the afternoon.

THE COURT: | think so, too. Please be back and
ready to go at 2:50. That's 2:50.

W go off record at 2:38.

(Wher eupon, a break was taken.)
THE COURT: Let's go back on record.
We're back on record. It is 2:50.

How woul d you like to proceed?
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MR SJOSTROM  Your Honor, | would |like to ask
this witness a question.

THE COURT: Excellent.

CROSS- EXAM NATI ON
BY MR SJOSTROM

Q Lucas Sjostrom Edge Dairy Farnmer Cooperative.

Good afternoon, Roger.

A Good afternoon, Lucas.

Q As you were providing your witten testinony,
Exhibit 293, the bottom of page 3, Edge believes you wote
correctly how we wanted Proposal 17 and 18 portrayed, that
they're -- | think in nmeaning identical of each other.

You did -- you did add verbally that you believe they are
different in terms of Class II.

So as you were giving testinony, we were
scranbling to figure out where we screwed up. As we
| ooked through it, we do not believe we screwed up, and
they are identical. So | would ask that you w t hdraw
Tabl e 3, Proposal 17, on Exhibit AFBF-4B which is 294, if
that's the case.

If it's not the case, we'll |ook -- keep | ooking
for that error. But we do believe that Proposals 17 and
18 are indeed identical in intent and in purpose, SO
woul d ask that you make that --

A. | -- I"mnot going to wwthdraw the table, but I'm
happy to correct on the record that ny understandi ng based
on the summary that was in the -- in the Federal Register

was i nconplete, that, in fact, you guys didn't renenber,
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because I -- when | said that, | |ooked to see -- to get a
signal fromyou guys whether you had it in or not, and you
weren't sure.

So |l -- 1 acknow edge that the proposal from Edge,
Proposal 17, does include the elimnation of advanced
pricing for Cass Il, and I think that's a very sound
policy choice. And again, |I'mhappy to acknow edge that.
And | don't think we're -- withdrawing the table
acconpl i shes anything. But it's on the record, and |
appreciate that. | appreciate you letting me know.

Q Thank you, Dr. Cryan.

MR, SJOSTROM  Thank you, Your Honor.

THE W TNESS: Thank you

THE COURT: Are there other questions of Dr. Cryan
before | ask to hear fromthe Agricultural Marketing
Servi ce?

There are not. The Agricultural Mrketing Service
may proceed.

CROSS- EXAM NATI ON
BY MS. TAYLOR

Q Good afternoon

A Good afternoon.

Q | have a couple of questions. You talked a few
tinmes, it's in your testinony, you talked a few tines
about how Class | contracts, the CME could do sonet hing
with that, or it could be found on ot her exchanges.

Just wondering for the record if you could

el aborate on what ot her exchanges coul d do that, because
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basically all the testinony has been around the CVME.
A. Yeah, | think that it's inportant to recognize

that there are other exchanges. There's the ICE --

Q Don't use acronyns.

A | think that may be their nane now.

Q Ckay.

A. | forget what it used to stand for, but there's

quite a few other agricultural comodity exchanges.
There's been a | ot of consolidation, and I don't have a
list of them But there are several other substantial
agricultural commodity exchanges that could -- if, you
know, so induced to offer sonmething |like this.
Cash-settled contracts are nuch sinpler to inplenent than
del i very-based contracts.

And the -- under the Dodd-Frank rules, there's
such a demand for clearing organi zations, that | think

there's been sone proliferation of those, so --

Q Ckay. | want to turn to your Exhibit 292, on
page 3.

A |"msort of making a note, and |I'mthinking that
the next -- that the next tine | testify | should have

nmore information for you about other exchanges. Ckay.

What are we | ooking at?

Q  Exhibit 292.
A Yes, ma' am
Q Page 3.

A Page 3.

Q

Figure 1. There's a footnote for 2012 that's only
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May through Decenber. |'m curious what happened to
January through April

A This was -- a lot of this stuff was -- was
devel oped using the data from AMS. The data from AMS,
based on the DPS -- the NDPSR, sorry -- | should know
that. O all people, |I should know that.

Q You shoul d definitely know that.

A Yeah. The NDPSR was inplenmented in April of 2012.
And of course, if you are |ooking at year-over-year
changes, then you need to start with May. So that's --
that's what it is based on the data.

Q Ckay.

A. The |ight was better.

Q That's hel pful.

A. That's not where | lost ny keys, but the light was

better over here.

Q Ckay. |If we can turn to page 5, and | want to
talk Figure 3. So nbst -- nobst of our questions, | think,
have been answered. | won't -- I"'mtrying not to be

repetitive.
But as | read through and |listened to you read
t hrough the text on that page, and tried to follow that on

t he graphs, the figures on that page, | got a little | ost

on the mddle set of -- the mddle figures where it says
above 5% negative. It seens |ike a double sonething.
A. Yeah. | think the idea is -- and probably these

col ums should be reversed, the last two. The |ast colum

shoul d be the one in the mddle, because it really
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represents the mddle. Yeah, it represents the |[imted
change, and the negative -- the |arger negative change is
the nore extrene in the other direction. So they are a
little under -- you know, they are a little disordered,
but the basic concept is actually, | thought -- this was
Danny's concept, and it's a pretty good way to kind of
break it out in a way that makes it relatively easy to
understand, we had hoped. That the rising Class IIl and
rising Class IV prices had a big inpact on depooling, and

that that is pretty specifically associated with advanced

pricing.
Q And | -- I'mkind of clear on that concept. But
since this is -- this is our only opportunity to

understand the figure with you here and ask questi ons,
so --

A Sur e.

Q -- | understand that the colums on the left are
depooling when there's a positive change in the Cass Il
price greater than 5%

A Right. And the one in the mddle -- | understand.
You want to clarify for the record what this is actually
saying. So --

Q That woul d be hel pful.

A. Yes. So what the one in the mddle is saying,
it's alarger -- larger than 5% decline in the Cass Il
price, that mddle one. And the last, the third colum is
| ess than 5% change in either direction fromnonth to

month in Cass II1I.
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Does that clarify it? And then the sane thing
with the lower, with the Figure 4 for Cass |V

2023

| appreciate that. | understand that you are just

trying to understand. You are trying to nake the record

cl ear.

Q Right. W don't get to call you later and ask, so

this is it.
A. |"mreading too nuch into it. | apologize.
THE COURT: If | could just ask, just now noticed

Dr. Cryan, that the blue are showi ng us an average and the

orange are showing us a nedian. |s that correct on every
one of these colums in Figure 3 and in Figure 4?
THE WTNESS: Right.

THE COURT: And I'msurprised they are so close to

each other. | thought there would be a bigger difference
bet ween average and nedian. Could you explain that, what

t hose are?

THE WTNESS: | nean, the nedian is just if you
t ake those nonths, the average is the -- the nean is
the -- the average is the nean average. Wen you add them

all up and then divide themby the nunber, and that's the
average, so that's the average size of the depooling
vol une.

And the nedian is, you line themall up in order,
and the one in the mddle of the line is the nedian. So
that's what -- you know, sonetinmes they are both -- |
nmean, mat henmaticians refer to both of themas types of

average, a nedi an average and a nean average. |n popul ar
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vernacul ar, we typically think of the nmean average as the
average, and the nedian has to be defined specifically.
Sonetines they are -- sonetinmes those can be
different, but in this case they are -- they are sim|lar.
It's not that unusual for nedians to end up simlar if you
have got a relatively straight line -- straight |ine
di stribution.
THE COURT: Thank you.
THE W TNESS: You're wel cone.
M5. TAYLOR  Ckay.
BY M5, TAYLOR
Q If we can turn to 294, and this m ght have gone to
M. S ostroms point, but | was reading, so | mght not
have caught all of what he was tal king about earlier.
Tabl e 3 on Proposal 17, which is the Cass |11
Plus proposal. And you say that the red |ine shows
basically what the Cass | price would be under their
proposal, which would be the announced hi gher -- well, no.
That doesn't make any sense.

Can you tell nme what this is show ng ne?

A That is nore or less --
Q | should state that the thought in ny head didn't
make any sense. | was not conmenti ng.

A. Right. This was nmy understandi ng, and |
identified it as Proposal 17 because | had understood from
the sunmary of Edge's Proposal Nunber 17 that they did not
address advanced pricing on Cass Il, so | had sinply left

that as is with that, with the advanced pri ci ng.
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Marin and Lucas clarified for ne that, well, when
t hey went back to | ook, they clarified -- they confirnmed
that they did, in fact, propose the elimnation, so that
in effect, Proposal 17 and Proposal 18 are identical.

So Cass Il in this table should | ook Iike
Cass Il -- well, it shouldn't look Iike Cass Il in
Table 4. Table 4 we have al so added the $1.56 instead of
the $0.70 on the differential.

|"msorry, | forgot the question.

Q Well, | think I made ny own mi stake since there's
two Edge proposals on the subject, that 16 is a Cass ||
price plus --

A. Ri ght.

Q -- and 17 is their higher-of, and | had confused
it in ny head. Because | was wondering why the red |ine
sai d announced hi gher-of, and that didn't nake sense to
me, but | was thinking about the wong proposal.

A. 17, as clarified by the folks from Edge, 17 is

conpl etely consistent with Farm Bureau policy, but it's --

but the Class Il on this graph does not reflect that.
Q Got it. Thank you
One | ast question. | know you had sone back and

forth wwth M. Rosenbaum on the inpact to sonme C ass |
handl ers who currently are able to hedge but, you know,
woul dn't under your proposal, and he brought up a few of
hi s nmenbers.

But |'m curious your thoughts on the inpact to

small er Cass | processors, not the big guys, but the
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smal | er guys who don't have that ability to just -- and
t he resources to do hedgi ng.

A Uh- huh.

Q | f you get rid of announced pricing, kind of, the
i npact to them and how should we be thinking about that as
we make a deci si on?

A. | nean, okay. Farners -- a large farmer is really
a smal|l business for the nost part. Mst farners -- the
cutoffs for agriculture, you know, for the small business
definition are ridiculously small, and -- and farners go
out and they manage their risk. Farners use all Kkinds of
ri sk managenent tools to manage their crop risks and their

nmont hly delivery price risks for delivery of mlk.

| don't think there's -- | don't think it's beyond
the small processor to nmake use of these tools as they
develop. Farm-- | nean, farners are -- farners are
constantly doing this kind of thing, and so | -- | believe

t hat processors are capable as well.
M5. TAYLOR: | think that's it for AVS. Thank
you.
THE COURT: M. Rosenbaum
CROSS- EXAM NATI ON
BY MR ROSENBAUM
Q M. Cryan, is it correct that the only exchange in
the United States currently handling any dairy futures of
any kind is the CVE?
A. Today, yes.
MR. ROSENBAUM That's all | have.
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THE COURT:
THE W TNESS:

to nmove -- | would |

Dr. Cryan, do you want to --
|'"d like to nove, yes, | would |ike

ike to -- | have no other redirect. I

think I have said ny piece.

| would like to nove the -- whatever the termis.

THE COURT:
THE W TNESS:

| nt o evi dence.

The adm ssion of these three

exhibits into evidence, please.

THE COURT:

being admtted into

| s there any objection to Exhibit 292

evi dence?

There i s none. Exhibit 292 is admtted into

evi dence.

(Exhi bit Nunmber 292 was received into

evi dence.)
THE COURT:

being admtted into

| s there any objection to Exhibit 293

evi dence?

There is none. Exhibit 293 is admtted into

evi dence.

(Exhi bit Nunmber 293 was received into

evi dence.)
THE COURT:

| s there any objection to the

Exhibit 294 being admtted i nto evi dence?

There is none. Exhibit 294 is admtted into

evi dence, wth our t

hanks.

(Exhi bit Nunber 294 was received into

evi dence.)
THE COURT:
l'd like to

Thank you, Dr. Cryan.
go off record at 3:07 while a
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statenent is being distributed.

(An off-the-record discussion took place.)

THE COURT: We're back on record at 3:08 p. m

Ms. Hancock.

M5. HANCOCK:  Your Honor, M. Sjostromis
intending to present sone testinony on Edge-14, and
National M Ik has an objection to this testinony being
out si de the scope of this hearing.

| don't know if it's sonething you would like to
take up before he reads his testinmony in or if after, and
so | guess |I"'mjust alerting you so that we can maybe nake
t he decision before we get too far down the road.

THE COURT: Al right. You are willing to have

himread it so that I'll know what to do wth the
objection. |Is that partly it, since | have no idea?

M5. HANCOCK: | think it's fair to say that
everyone would stipulate that this is a conprom se -- or

an of fer by Edge of being a proposal that is different
than the proposals that were originally articulated by the
Heari ng Noti ce.

DR. BXZIC. May | speak, Your Honor?

THE COURT: Yes.

DR BQZIC. Your Honor, this is --

THE COURT: Go ahead and say who you are.

DR. BQZIC. Marin Bozic, Edge Dairy Farner
Cooperati ve.

The testinony that M. Sjostrom was about to read,

or is about to read dependi ng on your decision, is a
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si npl e conbi nati on of Proposals 13 and Proposal 16. And
the reason for this testinony is to offer a choice to AVS
that incorporates all of the evidence that has been heard
on this topic over the previous tw weeks.

We are not introducing anything new. W are just
saying you don't have to choose between the proposals, you
can adopt multiple proposals as one proposal.

MR, H LL: Your Honor? Brian H I, OGC

Yeah, Ms. Hancock beat ne to the punch. So I was
havi ng the sane conversation here as to whether | should
say sonething before or after this was introduced.

It seens the -- well, first, the Hearing Notice
mentions that -- let me see if | can find this rea
qui ckl y.

The summary is: A national public hearing is
being held to consider and take evidence on proposals to
anmend the pricing formulas in the 11 Federal M|k
Marketing Orders. And that's essentially 7 CFR 1000. 50.
And also -- let ne find this real quickly -- 1052, the
Class | differentials.

It appears that this proposal would instead be
| ooki ng at changing the classification of uti- -- classes
of utilization, which is in 1000.40, which would nmake this
outside of the scope of this hearing. And so |I'mnot sure
what you want to do with that, but the Secretary has
al ready determ ned that anything outside of 1000.50 or
1000.52 will not be considered in any deci sion.

THE COURT: Gve ne the cite for the section that
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this would fall in that is not noticed.

MR. HILL: 1000.40, classes of utilization.
That's what it appears. |f they tell ne sonething
different, I would like to hear it.

THE COURT: Dr. Bozic -- oh, let ne hear from
M. English first.

MR. ENGLISH: So | think before we get into the
weeds on this, whether it's an offer of proof or
ot herwi se, | think unless Your Honor has read the
statenment or wants to take a break and read the statenent
and then rule, which | think is -- would be faster to
allow the witness to put it in.

| have a rather conplex comrent to neke, partly
because Your Honor has been maybe fortunate enough not to
have been here for the entire hearing, and may or may not
be aware that there was an objection made on Day 1 -- not
an objection but a -- well, yeah, it was an objection --
obj ection made on Day 1 by both National All-Jersey and
the MI Kk Innovati on G oup about the scope of the hearing.

|'d rather -- | think, fromny perspective, we
can -- | think you need to know what the statenent is
before you can nmake a decision anyway. So the question
is, do you let himnmke an offer of proof and then rule?
Do you take the tine to read it and rule without his doing
that? It seens to ne we save nore tine by letting himdo
it. | think the objection can still stand. | think it
woul d be reserved, and | just think that we can nove nore

quickly trying to do that today.
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If we allow himto nmake the statenment with the
recognition that you may rule ultimately that it's not
evi dence, but give you an opportunity to listen to it to
be able to make your ruling. And | think you are going to
hear a fair anmount of argunent afterwards about what
happened back on Day 1 and how it mght relate to this and
everyt hing el se.

So | think that would be an efficient way to nove,
recogni zing that both OGC and National M|k can reserve
their objection, so if that's okay with people -- the
alternative is to let the Judge read it while we take a
br eak.

THE COURT: No.

M5. HANCOCK: | can present another alternative.
We have M. Covington prepared to go on the stand today,
and so we could let you consider this overnight -- not to
use up your evening tinme -- but we could | et you consider
this overnight by reading it.

My concern is, is how do we unring the bell if we
put it into the record? | nean, obviously, we have
preserved our objection by making it, but, you know, in an
effort to try and save tine, it would be great not to have
to even use record tine for it.

THE COURT: Now, we have plenty of tine to do both
M. S ostromand M. Covington before 5:00.

M5. HANCOCK: We do, but we have other w tnesses

that are prepared to go today as well, like Dr. Vitali ano,
if we had -- if we were going to be able to save us one
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W t ness sl ot.

THE COURT: Well, let ne ask about that. [I'd |like
to get M. Covington in if he wants to go back to his farm
and bring in his hay. And so he would actually be ny
preferred next wwtness. And perhaps if we did that --
take a five-m nute break, change the order of things, |et
M. Covington testify, we could finish himtoday, and then
we can decide what to do next.

DR BQZIC. Your Honor, |I'm not sure whether
M. Covington is planning to be here tonorrow. | do know
that M. S ostrom needs to | eave tonight.

THE COURT: You have to |eave tonight? | thought
this was your life.

MR, SJOSTROM No. | have a few hats, as you nay
have renmenber ed.

THE COURT: Then, that's inportant. Yes. Ckay.

Let's keep going. |I'mgoing to need a break soon,
but let's get started with how we're going to proceed.

|"mgoing to mark this docunment as an exhibit so
we know what to call it. This is going to be 295. And |
note that the nane of it is "Testinony in Support of
Logi cal Qutgrow h of Proposals Nunmber 13, Nunber 14,
Nunmber 15, Nunber 16, Nunber 17, and Nunmber 18."

Now, up at the top it's call ed Edge-14.

(Exhi bit Nunber 295 was marked for

i dentification.)

THE COURT: The reason I'mintrigued by this

docunent is we have already told Dr. Bozic that the
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hearing is where you present evidence, and if you fail to
present it at the hearing, you cannot expect that if you
mention brilliant things, even if supported by
docunmentation in a brief, they are not evidence, they are
argunent .

So if, in fact, people have a proposal that takes
into account the dynami cs of what's been happening here in
the hearing, |I think that's a wonderful thing. So I |ove
that this was going to conbine all those proposals. But
if it's really about Edge-14, which has been objected to
fromthe beginning, that's different.

So the only way | can decide what to do is to | ook
at Exhibit 295 and accept M. Sjostronmis testinony that
| "' mabout to take as an offer of proof as to why what he's
going to tell me and why Exhibit 295 should be admtted
into evidence. And if | reject that, reject that offer of
proof, the fact that | gave it a nunber does not nean that
it's evidence. However, it would be part of the record of
rej ected docunents, as is done. Things that are offered
but either accepted -- I'msorry -- offered and either
accepted or rejected are part of the record.

So that's what | would propose to do.

Let me ask Dr. Bozic, is that something you want
me to go forward with, and if not, why?

DR. BQZIC.  Your Honor, | fully agree with your
approach. | share M. Hll's concern that this hearing
needs to stay within the bounds of what was originally

noticed for a hearing. But unless we are going to tear
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the baby apart to decide that each alleged nother, you
know, should have it, we need to find a Sol ononi an

solution, and this is what M. Sjostromis here to

present .
THE COURT: So is he King Solonobn or am|?
DR BQZIC. You woul d be Queen Sol onobna, | guess.
THE COURT: Al right. Very good. Thank you. W
wi |l proceed on that basis.

Wul d you state and spell your nane, please?

MR, SJOSTROM  Lucas S§jostrom L-UCA-S,
SJ-O0S-T-ROM

THE COURT: Have you previously testified in this
pr oceedi ng?

MR, SJOSTROM  Yes.

THE COURT: You remain sworn.

MR. SJOSTROM  Thank you.

LUCAS SJOSTROM

Havi ng been previously sworn, was exam ned

and testified as foll ows:

THE COURT: You may -- you nmay read Exhibit 295,
you may testify apart fromwhat is in 295, in whatever
order you would |ike.

THE WTNESS: Thank you, Your Honor. And ny
counsel has left nme, but | did prepare this nyself, so --
| have given an introduction to nyself, but |I'mjust going
to read this into the record.

Edge participates -- and as fast and as slow as |

can.

TALTY COURT REPORTERS, INC. 6751

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 03, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Edge participates in this proceeding, not just to
advocate for the proposals we have filed, but also to
| earn fromother participants, challenge, and draw t he
best out of all w tnesses, and contribute to finding a
solution that will work well for producers, processors,
and consuners of dairy products. In that spirit, we
previ ously suggested slight nodifications to National MIKk
Producers Federation's Proposal Nunber 1 on standard mlk
conposition, and a proposal that woul d reduce, but not
elimnate, the role of barrel cheese in determning the
val ue of protein.

This week the topic before us is base Cass | skim
mlk price. In various testinonies this week and weeks
before, we heard the need for hedging raw m |k input costs
by manufacturers of extended shelf life, or ESL, and
aseptic mlk products, who typically offer their buyers a
fixed price, for exanple, a price that does not change
fromnonth to nonth.

I n contrast, nost manufacturers of the traditional
hi gh tenperature short tinme products have no need to
hedge, as they sinply pass through any nonth-to-nonth
changes in Cass | mlk price to buyers of their products.
Exceptions to this would be sales to schools, governnent,
and f oodservi ce.

The difference in marketing practices anong
Cass | handlers creates a situation where a subset of
fluid mlk product manufacturers is pleading with the USDA

not to take away their ability to hedge so that they may
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continue to provide a flat price to their custoners and
effectively manage their Cass | price risk. Ohers in
the HTST space are protesting any proposals under which
they would need to start hedging if advanced prices were
abandoned.

Havi ng heard all the evidence presented so far,
Edge would like to invite all participants at this
heari ng, trade associ ations, producers and processors, and
particularly USDA, to think "outside the box." W believe
it is possible to find a pricing nethod for base C ass |
skimmlk price that woul d neet everyone's needs --
there's an "S" for correction there on the paper -- in
line with the policy objective set in the Section 2,
Part 4, of the Agricultural Marketing Agreenent Act, to
| ook for solutions that avoid unreasonable fluctuations in
price.

To that end, Edge would like to introduce a
| ogi cal outgrowth proposal based on submtted proposals
and evi dence heard thus far. Qur objective is to preserve
the ability to hedge by those Cass | conpanies that do
hedge, while at the sane tine, return to the higher-of
approach of pricing fluid mlk where hedging is not used
or needed.

Essentially, this proposal conbines Proposal
Nunber 13 by the National M|k Producers Federation and
Proposal Nunber 16 by Edge Dairy Farner Cooperative. It
al so conbi nes di scussions found in testinoni es and

cross-exam nation from proponents of all six proposals

TALTY COURT REPORTERS, INC. 6753
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 03, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

noted -- noticed -- excuse ne -- for this section.

Proposal 13 stipulates a reversal to higher-of as
exi sted prior to 2019, which woul d deci nate nascent
hedgi ng prograns by Class | handlers. |In contrast,
Proposal 16 abolishes advanced prices and pushes the
sector further towards hedgi ng, even beyond the current
aver age- of regi ne.

How can these two be reconciled? W propose that
AMS consider splitting Cass | mlk into two subcl asses:
Traditional Cass | available to HIST manufacturers, and
utilizing the National MIk Producers Federation's
Proposal 13 to price the Cass | mlKk.

A new subclass, |I-H -- H for "hedgeable" -- al
m | k processed as extended shelf life or aseptic would
automatically be classified to Cass I-H and others can
elect it if they can denonstrate to the Market
Admi nistrator's satisfaction that they are regularly
offering their product on a forward price basis and are
currently hedging, or wish to start utilizing hedging
tools to nmanage their price exposure.

The mlk in Cdass |I-H wuld be priced per
Proposal 16, Class IlIl Plus with no advanced prices. To
prevent adverse selection, the switch between subcl asses
should be difficult to make, with a very long |lead tine.
We suggest a lead tine of at |east 24 nonths.

We anticipate that providing specific targeted
pricing incentives that facilitate hedging could spur

further gromh of the extended shelf Iife and aseptic

r TALTY COURT REPORTERS, INC. 6754
taltys.com - 408.244.1900



http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 03, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

fluid mlk sector, adding innovation into the fluid mlKk
category. Extended shelf |ife and aseptic m |k continues
to be a growmh area for dairy. Since 2019, nearly 30 HTST
pl ants have been shuttered and 11 new ESL/ A pl ants have
been opened. This trend, if continued, would inply an
ever rising share of Cass | mlk that is priced on

Class Ill Plus, both a gradual transition towards our
Edge's preferred sol ution.

At the present tine, we anticipate that -- and
this is a correction we have made in listening to
testinony -- we anticipate that 10 to 30% of Class | mlk
is hedged or offered on flat price basis and would qualify
for sub-Class I-H

THE COURT: Let ne stop you --

THE W TNESS:  Yes.

THE COURT: -- and we'll nake that correction.

So on the record copy, |I'mlooking at page 2 of
this, we'll call it proffered Exhibit 295, and the next to
the last full paragraph, fourth Iine down, currently shows
"10-20%" The witness has just said the "20" should be
"30."

Can you find that on this docunent?

So if you would strike -- now, am| correct,

M. S§jostronf

THE WTNESS:. Yes. And, Your Honor, by doing
math, two |ines down the "80" will become "70."

THE COURT: Ah, all right.

THE WTNESS: Thank you.
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THE COURT: So we will just strike "20" and insert
"30," and two lines belowthat we will strike "80" and
insert "70." Done. Thank you.

THE WTNESS: Thank you.

"1l re-read at the beginning of that sentence.

At the present tinme, we anticipate that 10 to
30% of Class | mlk is hedged or offered on a flat price
basis and would qualify for sub-Class I-H Those dairy
producers anxious to return to higher-of pricing would see
70 to 90%of Class | mlk priced, again, using the formula
t hey understand and trust.

Edge nenbers, and all U. S. dairy farners, have
repeatedly asked for nore innovation in the fluid mlk
sector. One way to lower risk and all ow nore opportunity
for innovation is to lengthen the shelf life of the
product and manage the risk associated with the flat price
contracts for inventory val ue.

Finally, dairy farners want to see the best price
di scovery possible. Wile the regular Class | and the
sub-Class |I-H are both fluid products wth mandatory
pool i ng, they do deserve separate pricing solutions and
t he acconpanyi ng ri sk managenent tools to go along with
t hem

Per Proposal Nunber 22, AMS is authorized to make
such changes as nmay be necessary to nmake the respective
Mar keting Orders confirmw th any anmendnents thereto that
may result fromthis hearing. W strongly believe that

t he proposal we are submitting today is a | ogica
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outgrowt h of the discussion heard so far, and respectfully
request that USDA rule before the end of the in-person
heari ng proceedi ngs whether they would find this proposal
and ot her outgrowth proposals submtted by Edge thus far
as adm ssi bl e.

Such ruling is not pre-judicial, i.e., does not
i ndi cate that USDA prefers those proposals over others,
but would provide incentive to all parties to offer their
substantive conments in post-hearing briefs in favor or
agai nst such outgrowth proposals, or deepen the ideas
presented thus far with detail ed suggestions for
i npl enentation. These changes create a pat hway towards
solution by utilizing the conbined wi sdom shared
t hroughout this inportant process.

THE COURT: Do you have anything to add to that
before you are asked any questions?

THE W TNESS: No.

THE COURT: Al right.

Dr. Bozic, you nmay cone to the witness stand. [|'m
about to rule. Wat were you about to do?

DR. BQZIC. Just be at your availability.

THE COURT: Thank you. Good.

| remenber, Dr. Bozic, when you had a brilliant
answer, M. MIltner asked you your opinion on sonething,
believe it was M. Ml tner, and your opinion was, "It's
wort h considering."

And this is worth considering, but you can't do it

as this hearing' s been noticed. You know, it's a great
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i dea to have USDA decide to change horses m dstream but
they can't. Legally they can't.

So I'mgoing to reject Exhibit 295 as evidence in
the case. It wll be part of the record. It is thought
provoki ng, and there are pieces of it that can be utilized
W thout getting into classes of utilization. There are
pieces of it that are ideas that people will benefit from
havi ng found here.

But 1'lIl agree with M. Hill that we -- we cannot,
inthis hearing -- which can't do all things, and | hope
there's another Federal Order hearing soon -- but this one
w Il have to stay between the |lines and be consistent. It
woul d be unfair to everyone who's al ready been here --
well, to everyone who's already submtted a proposal under
the rules to change the rul es now.

DR BQZI C. Thank you, Your Honor.

THE COURT: Thank you bot h.

Now, is M. Sjostromfree to | eave knowi ng that he
won't be here tonorrow? |Is everyone in agreenent with
there's nothing left over that you want himto stay for or
be around for |ater today?

Al right. I'mgoing to take that as a yes,
because no one | eaped up.

Al right. So | amnmarking ny copy that |'m using
that | have rejected, Exhibit 295, for the reason that the
proposal that we create an additional classification was
not noticed, that category of classes of utilization was

not noticed. And as M. Hill provided, that's in
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Section 1000. 40.

Al right. M. Covington, you may approach and be
seated in the witness stand, and | would like to take a
five-mnute break while his docunents are being
distributed. So please be back and ready to go at 3:40.

It's now 15:34. W're going off record.

(An off-the-record discussion took place.)

THE COURT: Let's go back on record.

W' re back on record at 3:41.

First I would |ike the witness to state and spell
hi s nane.

MR, COVI NGTON: Calvin Covington. That's
C A L-V-1-N Covington, CGOV-1-NGT-ON.

THE COURT: Thank you.

| "' m bei ng handed your statenent, and it's already
mar ked as 296.

(Exhi bit Nunber 296 was nmarked for

i dentification.)

THE COURT: 296.

And, M. Covington, you have previously testified?

MR, COVI NGTON:  Yes, ma'am

THE COURT: You renai n sworn.

MR, COVI NGTON:  Yes, ma'am

CALVI N COVI NGTON,

Havi ng been previously sworn, was exam ned

and testified as foll ows:

THE COURT: Ms. Hancock, you may identify yourself

and proceed.
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M5. HANCOCK: Thank you, Your Honor.
DI RECT EXAM NATI ON
BY MS. HANCOCK:
Q Good afternoon, M. Covington. Wl cone back to
t he stand.

Did you prepare Exhibit NMPF-104 in support of

your testinony today?

A Yes, ma'am | did.

Q And we have nmarked that as Exhibit 296. |[|f you
woul d proceed with your testinony, please.

A. Al right. Thank you.

This testinony is presented in opposition to the
portions of Proposals 16, 17, and 18, which elimnate
advanced pricing. This testinony is presented on behalf
of Sout heast M|k, Incorporated, with the support of
Nati onal M Ik Producers Federati on.

And, Your Honor, |I'mgoing to skip over the rest
of the first page since it's been presented before and
start with page 2.

My testinony will provide seven reasons for
opposi ng the elimnation of advanced pri ci ng.

Nunmber 1: The nature of packaged fluid mlk. |
esti mate about 90% of packaged fluid mlk sales is
consi dered conventi onal and processed using high
tenperature-short tinme (HTST) pasteurization.
Conventional packaged fluid mlk is the nost perishable
dairy product in the dairy case. |In practical terns,

packaged fluid mlk is marketed using just-in-tine
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strategies. Mst buyers of packaged fluid mlKk,
especially large retail grocers, receive fluid mlKk
deliveries nultiple tinmes per week. It is common for
retail grocers to refresh their dairy cases wth packaged
fluid mlk frequently throughout the day. There's no
practical method to store HIST packaged fluid mlk for
nore than what woul d represent a few days of a retailer's
needs. This is unlike many Cass Ill and Cass |V retai
products, such as butter and cheese, which can be stored
for | onger periods.

Gade Afarmmlk delivered to pool distributing
pl ants marketing conventi onal HTST packaged fluid mlk is
processed, packaged, distributed, and sold in a relatively
short time period. It just nmakes good econom c and
busi ness sense to know at the tinme of purchase, the price
of the product with a relatively short shelf |ife,
especially conmpared to other dairy products. Federal MIKk
Mar keting Order advanced pricing in Cass | mlk provides
this price. Wthout advanced pricing, this pricing goes
away. Waiting until nost of the product is already
di stributed, and much of it consuned before know ng the
price, is not a prudent business practice.

Reason number 2: Pricing of packaged fluid mlk.
Most HTST packaged fluid m |k, especially private | abel
sales and institutional sales (schools), is priced by
fluid processors to its custoners nonthly based on sone
type of pricing formula. In sinple terns, the fornula has

as its base the raw mlk cost. The raw m |k cost is
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significant and the highest single itemcost of the total
expense to process and package a unit of conventional HTST
fluid mlk.

The nonthly Federal M Ik Marketing Order C ass |
price is used to determ ne the base raw mlk cost in the
pricing fornmula. Most dairy plants manufacturing cheese
or butter base their selling price, generally, off Chicago
Mercantil e Exchange (CME) daily cash prices. Fluid mlk
pl ants marketing excess creamuse the CVE butter price to
establish the base selling price. A buyer of cheddar
cheese or even cream can | ook at CVE prices and know t he
base price they will expect to pay for a truckload of
bl ock cheddar cheese or a load of cream Fluid mlk has
no daily price basis such as the CVE. The base price is
t he announced Federal M1k Marketing Order Class | price.

To further explain packaged fluid mlk pricing and
t he need for advanced pricing, | provide the follow ng
exanpl e:

Assunme | own a group of grocery stores. |
contract with a fluid mlk processor for gallon jugs of
private | abel packaged conventional white fluid mlk for
my stores. M nonthly price for the packaged fluid mlk
is based on the formula negotiated with the fluid mlk
processor. The formula is the nonthly Federal MKk
Marketing Order Class | price at the location of the fluid
pl ant, packaging costs, the resin used to make the jug,
the cap and | abel, and any added ingredient cost, plus a

tolling fee. In this fornmula, assune the cost of raw mlk
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represents 75% or nore of ny total cost of a gallon of
whole mlk at the fluid mlk's plant dock.

Usi ng the nonth of Septenber 2023 as an exanple, |
knew on August 23 of the prior nonth the price for the
packaged mlk I would purchase fromthe fluid processor
during the nonth of Septenber. How did | know the price?
Federal M|k Marketing Orders announced the Septenber
Class | price in advance on August 23. This advanced
price notice enabled ne to set ny retail store mlk prices
in Septenber, prior to the begi nning of the nonth.

Know ng ny package m |k cost in advance all owed ne
to consider any mlk pronotion plans. Announced Feder al
MIk Marketing Order Class | pricing allowed ne as a
retailer to know the packaged mlk price in advance.
Advanced pricing allowed the fluid m Ik processor to know
the price the plant would receive for the packaged fluid
mlk prior to the raw m |k being processed, packaged, and
sol d.

Now, | ook at ny situation as a retail grocer under
Proposals 16, 17, and 18, which elimnate advanced
pricing. For the packaged fluid mlk I purchased in
Septenber, | will not know the cost until the afternoon of
Cctober 4. Way? Wthout advanced Cass | pricing, it
woul d be October 4 before the Septenber Class | price is
announced. Again, the price of the raw mlk represents at
| east 75% of ny packaged m |k cost. Mst of the packaged
fluid mlk | purchase in Septenber has been sold before

the price | paid for the product is knowmn. From a retai
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grocer's perspective, this is not orderly marketing of
fluid mlKk.

Hi story tells us there can be significant
nmonth-to-nonth price increases in the Class | mlk price.
Advanced pricing telling us what the next nonth's mlk
price will be and plans can be nmade accordingly. Wthout
advanced pricing, the actual announced Federal Mk
Marketing Order Cass | price would not be known until the
followi ng nonth, after nost of the product has al ready
been distributed and sol d.

When there is a significant nonthly increase in
the Class | price, | see the possibility of retailers
going back to their fluid mlk processor, and the fluid
m | k processor going back to the dairy farnmer cooperatives
supplying themwith mlk seeking price relief when there's
a large nonth-to-nonth price increase. This is not
orderly marketing. It opens the potential of fluid mlk
processors in the same nmarketing area not having equitable
raw ml k cost and the potential producers in the sane
mar keting area not having uniform pricing.

Reason nunber 3: Additional burden on fluid mlKk
processors and cooperatives. |f the sections of
Proposals 16, 17, and 18, which elimnate advanced pricing
were adopted, it would be unrealistic to think many retai
grocers woul d not seek sonme type of continued advanced
pricing on Cass | products. This due to the exanple just
given and the tradition of advanced Class | pricing, fluid

m | k processors and cooperatives that supply raw mlk to
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fluid processors would be asked to respond to that
request.

To neet the request, fluid processors and/or
cooperatives would need to cal cul ate an estinmated advance
Class | mlk price. An estimted Advanced Class | price
would require later true-ups to the final announced
Federal M|k Marketing Order Class | price. Doing this
woul d require additional accounting and recordkeeping,
plus there is the potential true-ups could be upside
limted. This neans fluid mlk processors and/or their
mlk suppliers take the hit when prices rise faster than
forecast as indicated above.

On past occasi ons cooperatives were asked by fluid
processors to develop Cass | price estimtes in advance
of the Federal M Ik Marketing Order Class | price
announcenment with a promse to true-up later. Let ne
share with you an actual exanple.

It was Decenber, and the January Class | price
announcenent date was just a few days before Christmas
that year. Sone fluid mlk processors and their custoners
want to get a junp start on Christmas. They wanted to
have their January m |k price announcenents out of the way
several days before Christmas. Fluid processors asked
their supplying mlk cooperatives to estimte the January
G ass | nmover and announce the cooperatives' Class | price
several days before the actual C ass | announcenent.

Desirous to neet the request of its custoners, the

cooperatives agreed, including a future true-up. The
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true-up is the difference between the estimated C ass |
price and final Cass | price, up or down. The true-up is
carried over to the February price announcenent. The
cooperative does not receive the final settlenent for
February mlk until March. The true-up would not be
reflected in the dairy farnmers mlk check until the check
received in March for February m K.

If all of this sounds conplicated, it was.
Personally, | can tell you when this was done, it was one
big ness. It net the definition of disorderly marketing.
| regretted agreeing to do it and departing fromthe
Federal M Ik Marketing Order advanced price schedule. It
was not done again. The scenario just described is for a
one-of f pricing date accommodati on. | nmagi ne how conpl ex
this could get if these estimations and true-ups occur
nmont hly.

Adding to the market disorder created by true-ups
there is a possibility of notably different Cass |I raw
mlk costs across conpeting Class | mlk buyers. These
woul d not be due to differences in prices based on pl ant
| ocation, but rather variations in effective prices due
purely to differences in the forecast of Cass | prices.
Unequal pricing for the sane product is disorderly and
shoul d be avoi ded.

Reason nunber 4: Institutional buyers of fluid
m | k products. School systens and ot her public
institutions such as mlitary bases and prisons are | arge

buyers of packaged fluid mlk. Mst schools and public
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Institutions purchase packaged fluid mlk based on a

pricing formula simlar to what | used in ny earlier

2023

exanple. These pricing fornulas are known for their being

rigid and strict, with the only change being nonthly
changes in the raw m |k cost.

Advanced Class | prices allow schools and ot her
public institutions to know in advance their nmonthly mlk
cost and plan accordingly. It would be a challenge to
have a true-up programwith a school, a mlitary
comm ssary, and explain to themwhy they could not know
the mlk price prior to purchase and why they needed to
true-up beyond what they already pay for mlKk.

Reason 5: The Class | price. Fluid mlk
processors pay the highest regulated raw m |k price. The
Class | price is higher than Class II, Ill, or IV.
Elimnating Cass | advanced pricing creates a one-sided
change. Dairy farmers retain the econom c benefits of a
hi gher Class | price, but fluid mlk processors |ose the
pre- know edge of their raw product cost.

Reason 6: Dairy farnmer benefits. Advanced
pricing benefits dairy farnmers by providing a mld buffer
to blend price fluctuations. Wen Cass IIl and IV mlk
prices are falling, advanced class prices are the last to
be inpacted. This buffers the inevitable declines in the
bl end price. Depending upon Class | utilization, this
buffering can be a little or a lot, but it is nonethel ess
present and inportant.

The one place in Federal M|k Marketing O der
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pricing where the industry, and in particular dairy
farmers, get a peek over the fence at what prices nmay be
com ng at them are advanced cl ass prices. Advanced prices
provide a realtine |ook forward for mlk pricing trends.
They are the first regulated prices to signal what is
comng. Elimnation of advanced pricing renoves this

mar ket si gnal .

Wth advanced pricing, there is no doubt when
dairy product prices increase, there is a |ag period
before the Class | price increases. On the other hand,
when dairy product prices decline, there's a |l ag period
before the Class | price declines. Over the years, dairy
farmers have regularly expressed to ne that they want to
know as far in advance as possible the direction mlKk
prices are noving. Advanced pricing hel ps provide a | ook
forward for the mlk price direction.

Reason nunber 7: Little benefit. Reducing the
potential of price inversions is the justification
provi ded for elimnating advanced pricing. There's no
argunent elimnating advanced pricing hel ps reduce price
inversions. NWF, and its nenber cooperatives, recognize
the need to reduce price inversions. Adoption of NWF
Proposals 1, 13, and 19 would help do so.

The margi nal benefit fromelimnating advanced
pricing does not exceed the marginal cost. As the old
saying goes, do not |let the cure be worse than the
di sease. Advanced pricing provides benefits to all

involved in the fluid mlk food chain fromdairy farners
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to consuners. Advanced pricing should not be elimnated
just in order to help solve a single challenge.

Federal M|k Marketing Orders do not establish or
regul ate the retail price of packaged fluid mlKk.

However, sonme acknow edgenent of Federal M Ik Marketing
Orders and its inpacts on retail marketing of O ass |
fluid mlk is appropriate. It is helpful to retai

grocers and institutional buyers to know the cost of
packaged fluid mlk in advance. The current system of
Federal M|k Marketing Order advanced Class | pricing
addresses this need. Advanced pricing allows retailers to
better inplenent their marketing strategi es and all ows
institutional buyers easier budgeting.

Advanced pricing has served the fluid dairy
i ndustry well for many years. This hearing shows there
are Federal M|k Marketing O der provisions where
processors and producers have differences of opinion.
Advanced pricing is one Federal M|k Marketing O der
provi sion that nost fluid m |k processors, and those
cooperatives who supply fluid mlk to these processors,
| argely agree on.

We strongly encourage the Secretary of Agriculture
to retain the advanced pricing provisions in all Federal
M| k Marketing O ders.

Respectful ly subm tted.

Q Thank you, M. Covington. Just a couple of
guestions | want to follow up on.

We have heard various |ines of questions
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aroundi ng -- around depooling and -- and how advanced
pricing also will help either elimnate or reduce the
i nstances of depooling. And |I'm wondering what your
t houghts are with respect to that.

A Well, as | nentioned in ny testinony, you know,

just going to give you nmy personal opinion. This is not
opi ni on of Southeast MIk, and this is not opinion of
National M|k Producers Federation, and it is outside the
scope of this hearing.

Each Federal M|k Marketing Order, each Federa

performance standards. And those standards are standards
in regards to what we call touch-day provisions, the
nunber of days that producer m |k nust be delivered to a
pool or supply distributing plant, how nuch m |k that
could be diverted and still receive the -- be a part of
the pool and still receive the uniformprice, and al so
sone Federal Orders have requirenents about once you get
depool ed, a percent or how |l ong you have got to stay out

before you can get back in. But all those perfornmance

order.

made on trying to slow down elimnating depooling if each

i ndi vi dual order woul d | ook about what changes they coul d

make to their individual order performance standards to

been proposed, does address that to some extent. But |I'm

M| k Marketing Order has pooling standards, or what | call

standards are -- each one is different for each i ndivi dual

ot her proposals of National M|k Producers Federation have

And so ny personal opinion, that progress could be
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tighten themup. To tighten themup. Again, that's
outside the scope of this hearing, and it's on a regional
basis or each order basis.

But there's such a variation in perfornmance
standards for pooling standards fromorder to order. The
order that | represent, the Florida order, has the
ti ghtest standards of any Federal M1k Marketing O der.
And, again, there's no supply plants in that order, only
pool distributing plants. But for a producer's mlk to be
pool ed on that order, it has to be -- one-day's production
has to be delivered ten days each nonth to be a part of
t hat Federal Order, and the diversion limt -- diversion
requi rements are very tight. They vary seasonally.

From June to Novenber only 10% of the m |k can be
diverted to a non-pool plant and still participate in that
order. Then it goes up to 15% Then we get March, April
and May, it kicks up to 20% But if you go to sone other
orders -- and again, I'mnot as famliar with those
wi t hout | ooking themup -- diversion requirenents could be
70, 80, 90% and maybe only 10% has to be delivered, and
touch base m ght only be once a nonth or not that
frequently.

But personally, ny opinionis to |look -- for each
order to look at individual perfornmance standards in their
orders if they want to nmake nore progress on the issue of
price inversions.

Q And you participated on the task force for

National M1k and spent a consi derabl e anmount of tine
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getting ready for this hearing, and then even for the
anount of effort that you put into this hearing, why not
have it at a national hearing and have the decision nade
once and for all right here for everyone across the
country?

A There's a reason we have 11 different mlk
mar keting orders, not one big one. There's such a w de
variation in the way mlk is utilized in this country, and
t hose performance standards need to recogni ze that.
What's good for Florida mght not be good for California,
or Washi ngton, or W sconsi n.

And so that's the reason it needs to be | ooked at
on a |local basis, or an order basis, not on a national
basis. One shoe doesn't fit all sizes when it cones to
per f or mance st andar ds.

Q So it's fair to say that -- that sone of the
deci sions or sonme of the factors that go into the decision
about what -- when there should be limts placed on
depooling, those are regional in nature?

A In nmy opinion, they should be left up to each
i ndi vi dual order.

Q And what kind of factors go into making a decision

that are nore regional in nature?

A. Well, 1'lIl go back and give the exanple fromthe
Florida order. GCkay. And, in fact, | can't renmenber the
exact year, | know there's been questions here at this

heari ng and been information presented, has there ever

been any tinme when pooling standards were tightened?
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Vell, it was 2004, '05, '06 -- don't hold me to that --
that the Southeast MIk actually made a request in the
Florida order to the Market Admi nistrator to tighten them

The Market Adm nistrator in sone orders has got a
| eeway. So we did request they were tightened, there was
no opposition, and the Market Adm nistrator granted that.

I n maki ng that decision, we tried to | ook at what
was nost econom cal for that order for the producers
suppl yi ng that market and do what was the best to nake
sure that we -- that the pool distributing plants were
supplied with the adequate volune of Cass I.

So in other orders, I'"'mnot quite as famliar with
those. You got to ook at the Cass | needs, the producer
m | k volunme, what you need for reserve is several factors.
And t hose decisions, in nmy opinion, can best be nade at
t he individual order |evel.

Q Thank you, M. Covington

MS. HANCOCK: Your Honor, we'd nmke himavail abl e

for cross-exam nation at this tine.
CRCSS- EXAM NATI ON

BY DR BQZI C

Q Marin Bozic for Edge Dairy Farmer Cooperative.

Good afternoon, Cal.

A Good afternoon.

Q On page 4 of the -- did we assign the exhibit
nunber for the --

THE COURT: Yes, this is 296.

/11
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BY DR BOZI C

2023

Q On page 4 of the Exhibit 296, |ast paragraph, |ast

sentence of the |ast paragraph, you state: "Unequal
pricing for the sane product is disorderly and shoul d be
avoi ded. "

| would like you to imagine M. M chael Dykes
saying this sentence in his chairman's | ecture of the
Dairy Forumin 2023. Mchael -- I'"'mnot going to try to
mmc his accent. H's accent would be simlar to yours.

But do you think that if a governnent official
would be in the room that they could find his statenents
t hat unequal pricing for the sane product is disorderly

and shoul d be avoided, in violation of the Shernan Act?

A. Well, I can't tell Mchael Dykes what to say or
not to say. |I'massumng -- well, there's an | DFA | awer
here, and I'massumng -- | don't know, you need to ask

the | DFA | awyer, you know, what advice he would give him
| amnot going to tell sonebody el se what to say or what

not to say.

Q Can you see how this sentence in any other setting

other than this quite unique world of Federal Mk
Mar keting Order regulation could be seen as
anti-conpetitive, that unequal pricing for the sane
product is disorderly and shoul d be avoi ded?

A Vell, this testinony was witten for this hearing.
And there's two purposes of Federal MIk Marketing Orders:
That is to ensure that we supply the dass | market and

pronote orderly marketing of mlk. And this is the third
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testinony that | have presented so far at this hearing.
have got one nore to cone. And | have tried to wite al
of themtrying to keep those two things in m nd.

And we -- and, again, one of the reasons why |
wote what | wote, and opposing the elimnation of
advanced pricing, because there is the potential if we
el i m nate advanced pricing, as | have testified to, it
could create disorderly marketing. And one of the things
t hat causes disorderly marketing is not having equal raw
product cost for Class | mlk.

Again, if you go back and read the Agricultura
Mar keti ng Agreenent Act of 1937, it tal ks about ensuring
equal raw product cost for handlers within the sane
mar keti ng area.

Q Thank you.

On page 5 of the Exhibit 296 under point 6, dairy
farmer benefits, you el aborate how advanced pricing tends
to stabilize mail box prices.

Wuld it be a fair restatenent of your paragraph
t hat advanced pricing tends to stabilize mlk mail box
prices fromnonth to nonth?

A. No. | -- 1 would -- | would disagree with that
statenment, because there's other things that inpact the
mai | box pri ce.

Q No, I'mnot saying that it's the only factor. But
you are saying that advanced pricing benefits dairy
farmers by providing a mld buffer to blend price

fluctuations. So whether we call it mail box price or
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strawberry fields, the fact is that dairy farners take
home sonme anobunt of noney that is nore stable from one
nmonth to the next because of advanced pricing.
Is that a fair statenent, according to you?
A Well, I'"'mgoing to answer that by -- by -- it
m ght help, if I'"mgetting your question right, for ne to

explain what | nmean by what | wote there, especially with

buf f eri ng.

Q Sur e.

A. We only have advanced pricing on Cass | and
Class Il skim In even in a Federal M|k Marketing O der
like Florida, we still got sonme Cass Il fat and O ass ||

and Cass |IV. Those prices are going to be announced

| ater after the end of the nonth. And what | nean by
buffering is that, you know, as -- again, as you
testified, those prices react quicker to what's happening

in the market pl ace.

So if Cdass IlIl -- butter and cheese are going
down, Class IIl and IV is going down, Cass Il is going
down, producers still have a little -- have sone advant age

fromthe higher Cass | when prices were up. And what |
mean by that paragraph and that buffering, they don't get
the full blunt as that price goes down. Yeah, they are
going to get part of it based upon the utilization of how
much Class |l butterfat and Il and IV of that nonth.

Q So the nonth-to-nonth changes in the producer pay
prices would not be as steep when the market is in a

nosedi ve because they receive part of their income from
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t he previous nonths' advanced prices?

A. Again, that's what | nmeant there by buffer
Because you are going to have one price cal cul ated based
upon what dairy product prices were during in one period
of time and the other classes on a different period of
tinme.

Q Ri ght .

So, therefore, their pay prices would be higher
wi th the advanced pricing than w thout advanced pricing
when the market starts goi ng down. That shouldn't be
controversial. I'mjust trying to --

A. That is correct. And then the sane thing, the
opposi te when prices go back up. And, again, | think I
have that included in ny testinony, yes.

Q So would it also then inply that given that this
is a national policy, not a regional issue, advanced
pricing is applied throughout the nation, that because of
t he advanced pricing, when the markets are falling, the
all-mlk price will not drop as nuch, National all-mlk
price?

A Boy, | got to think about that one a little bit.
You tal k about the national all-mlk price. WlIl, first
thing that comes to ny mnd, if you take an i ndividual
state like Florida with a high Class | utilization, yes,
that all-mlIk price is not going to drop as quick as
sonmewhere like in your state in Mnnesota. You probably
need to ask sonebody from-- because | know this has cone

up before -- ask sonebody fromthe Agriculture Statistic
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Service who does all that, you know, about the weight they
gi ve.

But, you know, | have to admt, Florida is a snall
volunme of mlk. So even if those doesn't drop, | would
say -- and you're a lot nore -- a whole | ot nore about
statistics than I'lIl ever know -- I'msure if you did the
cal culation on that, probably by Florida's not falling
that nonth, it's probably not going to nmake a whole | ot of
difference in the all-mlk, national all-mlk price.

Q Can we agree it's going to nake a little bit of
di fference?

A. Ch, yeah, it would be a little bit of difference,
but I can't see how it can make a significant difference.

Q And, no, | understand that. But -- but we would
have to have a debate on what significant neans.

But Florida is not the only Cass | market. In
fact, three-quarters of all Cass | mlk is in the
mul ti pl e-conponent orders, Northeast, Central, M dwest.

In fact, the Mdwest order has, in sone nonths this year,
hi gher Cass | utilization than Flori da.

So could we agree that the national all-mlk price
woul d not drop as nuch? W can di sagree on the nmagnitude,
but at least in a direction, could we agree that the
national all-mlk price will not drop as much if we keep
advanced prices as opposed to if we elimnate it?

A. What | would agree with you on is that, yes,
advanced pricing would have sone inpact on the all-mlk

pri ce goi ng down or goi ng back up.
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Q Right, right, right. | wasn't -- | wasn't
i npl yi ng anyt hing about the | ong-term average, just in a
particul ar nonth when the narkets are on the -- on the
downslide, right?

So if we can agree that in a -- in a dowward
market the all-mlk price drops | ess precipitously because
of advanced pricing, then let's exam ne the full
consequence on the dairy farm ng.

Are you famliar with the programcalled Dairy
Mar gi n Cover age?

A | am

Q And are you famliar with, at |east conceptually,
with the fornula used by Dairy Margi n Coverage to
determ ne the nonthly paynents?

A. | know the main conponents that go init.

Q And you are famliar that one of the nmain
conponents is the national all-mlk price?

A Yes.

Q And, therefore, the further the all-mlk price
drops, the bigger would be the paynents to the farners,
correct?

A It depends upon what the feed cost is, too. You
have to have both of them

Q Thank you for your correction. | was being a
little sloppy in nmy question.

If the margin is already at or bel ow $9.50, then
keepi ng feed costs constant, any reduction in the all-mlk

price would one-for-one translate to the indemity or
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paynent to the dairy producers on their eligible enrolled
hundr edwei ght ?

A. |f the feed cost stays the sanme, you know, the
change in all-mlk price up our down is going to -- going
to i1 npact.

Agai n, what | would say, you know, the inpact of
t he advanced pricing, | know you presented testinony here
and you have done a whole lot of calculations. |'msure
you coul d cal cul ate that and conme up with exact cents per
hundr edwei ght that advanced pricing inpacts it. But,
again, a layman |like nme, over tine it would average out.

Q No, no. | understand that the nationa
all-mlk -- and | agree with you that the national
all-mlIk price over time would be about the same whet her
we use advanced prices or not.

However, | assert -- and please tell ne whether
you agree or disagree -- that over time, the volatility,
standard devi ation, of the national all-mlIk price is
going to be bigger if we renove advance prices. |If we
keep the advanced prices, then the volatility of the
national mlk price would be smaller.

Wul d that be a statenent that you woul d agree or
di sagree with?

A. | want to nmake sure | understood you there, first.

So what you are saying, that if we keep advanced
pricing, if | heard you say, the volatility would be |ess?

Q Yes.

A. | f we keep advanced pricing -- if we keep advanced
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pricing, we're going to keep doing it the way we have been
doing it ever since Dairy Margin --

Q That's correct.

A. -- Coverage Program s been in place.

Q That's correct. Yes.

So under that scenario would the -- maybe | can
ask the question a nore intuitive way.

I f we renove advanced pricing because the status
guo says that we have that, if we renove advanced pri ci ng,
woul d you anticipate that volatility of the all-m Ik price
woul d i ncrease?

A. "' mjust not enough statistician to answer that
guestion. You -- you need to talk to sonebody that's --
it's been years since | took statistics and --

Q Ckay. Maybe --

A |"mjust going to be honest with you.
Q Sure. But | don't -- | don't think it's that
har d.
If -- if the advanced pricing provides buffer to

bl end price fluctuations, then advanced pricing provides
buffer to nonth-to-nonth changes in all-mlk prices. |If
there is no buffer, then the all-mlk price is nore
vol ati |l e.
Anyt hing you see wong so far in that reasoning?

A. That's not what ny testinony was.

Q But, sir, your testinony is regarding dairy farner
benefits.

VWhat |'mdriving with this is that in the presence
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of subsi di zed safety net, sone of those benefits are | ost
because they reduce the potential paynents that the
farmers woul d otherw se receive fromthe
governnent - provi ded safety net, in this context, Dairy
Mar gi n Cover age.

A Well, | could tell you for the dairy farnmers that
| represent, since the Dairy Margi n Coverage Program
covers a relatively small volume of mlk, it's not going
to make a whole | ot of difference because they are so far
over that cap.

And | want to go back, because | didn't finish
answering the question before you started w th another
guestion, the question before.

Q | apol ogi ze.

A. But what | nean by -- by buffering here is that
especially in a high dass | market of the dairy farners
that | represent, if mlk prices are falling, and since
advanced pricing use dairy product prices froma different
time period than what you do for Class Il fat, Cass I,
and IV, they don't get all that |oss at the sanme tine.
They know it's comng, but it slows it down a little.

Li kew se, when it goes back up, we have the opposite
occur .

Q Just in the interest of time, | propose that we
nove on to the next point.

On the sane Exhibit 296, page 5, point 7, and the
little benefit. You nention price inversions.

Coul d you pl ease define precisely what do you nean
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by price inversion? Wat is inverted --

A. My definition -- and | probably use a little
different terns because |'mprobably a little ol der school
t han sone people -- what | nean by a price inversion would
be when the Cass Il price, Cass IIl price, or dass IV
price is higher than the particular Federal Oder's
uni form pri ce.

Q And to -- in your opinion, there is no argunent --
there's no argunent, so you agree, that elimnating
advanced pricing hel ps reduce price inversions, just to
make sure | understand that?

A. That's what | wote there, yes, sir.

Q Ckay. So -- but then in your direct questioning
by Ms. Hancock, you also followed up that addressing
depool i ng shoul d be done regionally.

Wul d you venture a guess why a nmarket order such
as Order 30 in the Upper M dwest, which has single-digit
utilization percentage of Class |, why they have depooling
provisions that are less strict or nore permssive, if you
will, than, for exanple, Order 1 in the Northeast?

A You woul d need to go to ask the dairy farnmers or
their cooperatives in their particular order, because it's
dairy farnmers who have the final vote on provisions.
Sonmewhere if you go back in tinme, you probably could read
a reco- -- a Final Decision, would give you the reasons
why they wanted those particul ar performance standards.

It's -- again, it is -- as | was enphasi zi ng

before, it's the decision of the people in that particular
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mar keti ng area.

Q But you wouldn't venture your own guess as to why
that is the case?

A. No, | wouldn't want to guess. |[|'ll go back, you
know, as | answered earlier to Ms. Hancock, and | just
gave ny own personal opinion about perfornmance standards.
And | do strongly believe, you know, if you tighten
performance standards, you nmake it harder to get in and
out of the pool. That elimnates sone of it.

Q Could it followthat if you elimnate in and out
of the pool, that you just create a whol e class of
processors that are just out of the pool for good?

A. And, again, those are the type of things that when
you have a Federal Order Hearing, you would hear both
sides of it and debate it.

Q But to the extent that the inversion happens for a
reasons not -- to -- also happens for reasons other than
t he advanced pricing, elimnating advanced pricing does
not elimnate price inversions, correct?

A You know, again, | said just reduce it. That was
the word | used, reduce.

Q Ckay. | think we agree on that. | just wanted to
make sure that we are on the sane page there.

So if the price inversions would still potentially
be present even if we elimnate advanced pricing, then
ti ghtening pooling requirenents could result in the
benefits from remaini ng pool ed being | ower than the cost

of an occasional price inversion.
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Wul d you agree wth that?

A. You're going to have to repeat that again and just
alittle slower for ne, if you don't m nd.

Q It's 2020, Order 30. Even if advanced pricing
does not contribute to price inversion, we have C ass ||
skyrocket relative to Cass IV, suddenly we have a price
i nversion as you define it.

Even if the pooling requirenments are nmuch tighter
and you have to stay in a pool for -- you have to wait to
cone back to the pool for 12 nonths, or even 24 nonths.
| f your current -- if your present period negative PPD is
$4 and your expected benefit per nonth is $0.15, that's a
| ot of nonths over which you woul d have to have positive
benefit in order to conpensate for a single nonth cost of
participating in such pool.

| know this is barely a question, |et alone, you
know, a short one.

So do you understand that under such
ci rcunstances, tightening pooling requirenments woul d not
be able -- would not be an instrunent that can result in a
uniformprice paid to all producers in an order because
sone producers woul d be permanently depooled fromthe
order?

A. Agai n, go back to when | responded to the question
initially. | didn't say that, you know, strengthening
pooling requirenents would elimnate it.

And we got to think about also -- and | don't want

to get into what's al ready been tal ked about so nany tines
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here at this hearing, but if we've got a period of tine
when cheese prices are rapidly going up, and | don't know
how many tinmes | have stood before producer neetings when
| have got sonme questions about negative producer price
differentials. | said, Well, you're going to get negative
producer price differentials when prices are rapidly going
up, and that's not necessarily bad.

Q | would like you to cone give a speech in
M nnesota, see how that goes with that statenent. Joking
asi de.

| just want to -- and | won't take much of the

hearing's tine here. It's 4:25. You don't use the word

hedgi ng anywhere in your testinony, and there's a six-page

testinmony. | don't believe that hedgi ng was used there.
If it is, | apologize for not reading it that closely.
Wiy is that?
A. There was no need for ne to put the word "hedgi ng"
inthere. | didn't see why | needed to put it in there.
| didn'"t -- you know, | didn't think this hearing was a

heari ng about hedging. That's one of the reasons | didn't
include it in there. And | don't consider nyself any risk
managenent, you know, expert.

Q Wul d you say that you have no famliarity with
hedgi ng?

A. No, | wouldn't say that.

Q Based on your current famliarity with hedgi ng, do
you believe that it would be possible, through sone

proactive actions, of a buyer of fluid mlk product to
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lock in their input costs before the start of the nonth in
whi ch they are going to receive mlk?

A. I f | understand your question correctly, you are
saying that a m |k buyer can lock in all its mlk costs,
all of its mlk cost prior to receiving it by using
hedging. |Is that what you are sayi ng?

Q The world "all" can be a got-you there, so | want
to be careful how | answer.

But can either cover all or vast mgjority of its
i nput costs before the start of the nonth?

A. Well, just like you said the word "all," | would
say also the word "vast" can have a w de definition.

Let me answer it this way. Again, | told you I'm
no expert in hedging. There's other -- other experts
here. But, yes, a buyer of mlk could use the futures
market to lock in a portion of their anticipated mlKk
cost, or to hedge a portion of their mlk cost.

Q Wi ch portion can they not hedge?

A. Wel |, now you are getting deeper nore than
probably what | know about risk managenent, starting to
get a little dangerous here now with ne.

Q Don't worry. It's only going on the record.

But you used a phrase "only a portion," so
sonething led you to the conclusion that a portion cannot
be | ocked in, so --

A Well, again, I'"'ma layman when it cones to risk
managenent, but | know the futures market just has
Class Ill and IV, and it's at 3.5%fat. And it's also --

TALTY COURT REPORTERS, INC. 6787
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 03, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

| go back to ny testinony on Proposal 1 -- at a -- you
know, a | ower conponent |evel.

Well, if I'"'ma cheese nmaker and | am buyi ng Jersey
mlk that's 5% fat and 4% protein, if you' re just buying
Cass Ill, the higher cost of ny butterfat, the higher
cost of nmy protein, |I don't know of a futures market where
| can lock that in at.

Q Vell, M. Covington, we are in the C ass
di scussion. Like, | don't know that a Jersey exanple
hel ps with this.

If you are a Class | buyer, could we please --
pl ease -- | apol ogi ze for interrupting, but --

THE COURT: He's talking about a Cass |.

DR. BQZIC. No, ma'am he was tal king about a
cheese maker, which is Cass |11

THE COURT: Al right.

THE WTNESS: kay. |'Ill talk about a Cass |I.
But, again, you know, Class | can still buy Jersey m K.
There have been a nunber of Cass | buyers | have hel ped
over the years to buy Jersey mlk.

But anyhow, if I'ma Cass | buyer and if I'm
buying mlk froma cooperative, again, |'m probably going
to get mlk that's above that 3.5, so | can't buy that.

It depends upon what | have negotiated with ny
cooperative. There could be an over-order premumthat |
have to pay, and | can't lock -- lock that in.

And, again, fromny |limted know edge of using the

futures market, you buy the contracts in so many pounds of
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mlk, and |I'm guessing the pounds of mlk won't exactly
equal the mlk | need for that particular period of tineg,
soif I got to buy nore than that, | cannot |ock that in.
And there are tinmes running the fluid mlk plant
that | just don't take in the sane volune of mlk every
day, seven days a week, or the sanme nonth. Sonething
coul d happen or whatever, and | have to call ny
cooperative up, and if | have an agreenment with themfor
just so nmuch mlk, if |I have to buy extra mlk, | can't
| ock that in.
BY DR BQZI C
Q You just described basis risk. And | wll not
contest it because, you know, that is true.
The question is, how high is the basis risk
relative to the profit margin of either the seller of

Class | or the buyer of Cdass | mlk in that area?

THE COURT: Was there -- is that true? O do you
agree? O is there any kind of a question? O just --

DR BQZIC. | think in the interest of the
hearing, | think it's best if | stop here and give others

a chance. Thank you very mnuch.

Thank you, M. Covi ngton.

THE W TNESS: Yes, sir

THE COURT: Dr. Bozic is the ultinmate teacher.
Did you notice?

THE W TNESS: And he's probably got a tough
student to deal wth, too.
111/
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CROSS- EXAM NATI ON
BY MR M LTNER:
Q | can't do it even nonchal antly anynore.
Ryan M Itner representing Select MIK.
Good afternoon, M. Covington.

A Good afternoon, sir.

Q Ckay. So on page 3, I'mgoing to -- let's do this
alittle differently. Here's the issue that I'"mgoing to
ask questions about.

|"mreally trying to figure out, for my client,
whet her reverting to the higher-of or naintaining sone
average-of is the nost beneficial outconme for them and
where the elimnation of advanced pricing plays into that,
and the goals are to try to figure out what's the best way
to allow producers to fully manage their risks, including
those that result from depooling, as well as preserving
sone risk managenent for Class | handlers. And so ny
guestions are ained at those issues. Ckay?

A Yes, sir.

Q So on page 3 of your testinony, you're -- in the
second paragraph, you're explaining how advanced pricing
allows a Cass | handler to know the cost of their raw
m |k before they have to sell it, correct?

A Yes, sir.

Q kay. So if a Cass | handler were able to
adequately hedge their raw mlk costs and fix a price,

t hey woul d have that sane result, wouldn't they? They

woul d be able to know their raw m |k cost before they sel
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it, correct?

A. No, sir, not -- not entirely. And I'mgoing to go
back a little bit to the previous person questioning, and
he ended up tal king about basis. And again, |I'Il tell
you, when it conmes to hedgi ng, whatever, | probably know
enough to be dangerous.

Q That makes two of us.

A There's no instrunent out there | know where a
Cl ass | handl er can hedge the exact price they are going
to pay for the mlk. W only have Ill and -- Cass I
and Class |V that they can use. And again, that's at 3.5
butterfat. Maybe they could use butterfat to hedge or
what ever, but, you know, generally you're going to buy
m | k higher than that 3.5 butterfat. And generally, if
you are buying froma cooperative, you can have sone
handl i ng fees or whatever to pay over that.

And, again, as | understand using the futures
mar ket -- again, |'mno expert, | got to be careful, |
don't want to go nore than what | know -- they're fixed
volunes, and all the fluid plants | have ever dealt wth,
that volune fluctuates fromnonth to nonth. So you are
not going to be able to hedge 100% of it.

Q Ckay. Acknow edge you will not be able to hit
exactly the pounds and conponents for any particul ar
pl ant .

But for butterfat over 3.5, they could ook to the
butter market for any overage, correct?

A. Agai n, just what | have heard here, there are
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futures contracts out there for butter.

Q Ckay. And your cooperative handling fees are
i ndependent of the mlk price usually, correct?

A. The cooperative fees, anything they charge above
the Class | price, that's between the buyer and the
seller. It's not mandated by the Federal O der.

Q Ckay. It's usually anpount per hundredwei ght,
correct.

A. Yes, sir, it's on a per hundredwei ght basis.

Q And as far as the volunes, | believe that the CVE

contracts are 100, 000- pound contracts, | could be wong on
that, but that's -- and in-plant terns, two | oads of mlKk,
right?

A. Yes, Sir.

Q And so a plant generally has an idea how many
| oads of mlk it's going to take in a nonth, with certain
fluctuations for seasonality, correct?

A. In nmy experience, when | was full-tinme in Florida,
and we did sonme of this, and we were handling quite a bit
of mlk, fromwhat a plant anticipated on the first day of
the nonth to what they ended up taking, it was always off.
Thi ngs changed.

Q They do. | would agree. | would agree with that.

Did Southeast M|k own an ESL plant at one point?

A. Yes, Sir.

Q And am | correct that they no | onger own that
pl ant ?

A. No | onger own it.
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Q Was that a plant that they owned while you were
t he CEO of that cooperative?

Q Ckay. That elimnates nmy need to ask a few nore
guestions then on that point.

We have heard sone testinony from ESL
manuf act urers about their use of risk managenent t ool
hedging to fix their price, and they have asserted that
that is a benefit to their customners.

Southeast Mk is a significant supplier of raw

value in obtaining mlk at a nore stable price?
A It's been approximately a year now since | had

regul ar contact with Southeast M|k custoners, the poo

was an interest. Never was an interest. One of the
Sout heast M|l k's major custonmers is a retail grocer, and

retail grocers have their -- this retail grocer had its

in the Southeast is processed by retail grocers who have

their own plants.

things a little different. So they can control a little
nore fromtheir plant to the end user there, or the

consuner on the shelf.

A. Wien | was CEO, it was a conventional mlk plant.

And conversations | have had with one we supplied,

just was no -- wasn't any interest there. They | ooked at

mlk to HTST plants. | wonder if, in your experience, you

have an opi ni on about whether SM's custoners would find a

distributing plants. 1In those contacts | had, there never

own fluid processing plant, and a high percent of the mlKk

and al so good friends with the buyer of another one, there
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We al so supplied other plants. And, again,
conversations | had was no interest. They always -- the
bi ggest thing was, "Calvin, you just make sure we don't
have to pay any nore for mlk than what our conpetitor is
paying." That was their big interest. And nost those
others, non-retailers, were private |abel, and fornul as
just like what | nentioned here in ny exanple.

Then we have had one processor who was big on
schools. And, again, because of sone history of |egal
issues wth schools in Florida, | can't tell you howrigid
and strict it is, and they just adhered to that nonthly
price change. It had to cone fromour office.

In anticipation of a question |ike yours at this
hearing, | talked with the people at Southeast M|k over
the last -- since this hearing started, who have regul ar
contact with custoners, and | says, in your conversations,
has it changed? And they told ne it has not changed.

Q So the stories you are hearing fromthose HIST
processors are different than the stories we have heard
fromsone of the other HTST processors who testified here,
that they maintain an interest in -- in hedging their raw
mlk costs?

A Yes, sir. | was not here for all of them |

don't know what vol unes those other processors had. Just

on personal know edge -- | don't nean this in a negative
way -- but they are with not sone real, real large --
| arge processors. The ones |I'mtalking -- you know, what

| have tal ked with, the SM custoners, other than ones --
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you know, we got a couple snmall ones, take a pretty
significant amount of mlk in in a nonthly basis.

Q And ny understanding would be that if -- if
Class | were easily hedgeabl e, those processors that
wanted to know that they were paying the sane price as
their conpetitors could still purchase on a requl ated
price, but they would also have the ability to try to
hedge that risk

Wul d that be your understanding as well?
A. It's nmy understanding, if they wanted to hedge,

under the Federal Order, they are still required to pay

their own thing on gain or |oss.

so I'mgoing to junp ahead to that, because it seens to

make sense here.

an exanpl e about truing up mlk. And you say it was
January -- or Decenber into January when this occurred.
Was this -- well, let ne rephrase ny question.
How does that work when you have a regul ated
m ni mum price?
A. Agai n, that was one of the reasons why it was a

nmess. At that tinme, again, we did have an over-order

the order for that federal m ninmum over-order price.

And so, again, |'mgoing back on history, this

gain, plus or mnus, by using the futures market, that is

Q That actually takes ne to anot her question | had,

On the next page under item 3, you're describing

premum and the plant's still going to be responsible to

that m ni nrum Federal Order price. And whatever they m ght
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happened 15 to 20 years ago, but sonme things still stick
out in your mnd. And so we had to estimate on both
butterfat and -- and skimof what we thought the price was
going to be. And as you expect, we were off. W were
off. But the amount we were off, if | renenber, was
significant, but it still fell within the range where
they're still going to pay the over-order prem um --

nmean, excuse ne -- still going to pay the m nimum pri ce.

But, again, trying to explain, we -- it -- they
had to explain to their custoners about why -- especially
on school s, what happened to a carton of 2% m |k, why that
being off was as nmuch as a whole mlk carton. W got
involved with mlitary bases on the sanme thing. And then
we got involved, sonme custoners, when we had to true up,
put it on the February price announcenent, sonme wanted to
include it with the over-order prem um sone wanted a
separate line item It -- and | think we m ght have been
on through al nost sumrer before we ever got it cleaned up.

Q So it was -- that true-up was a true-up agai nst
t he over-order prem um not against the regul ated price?
A Well, that's what we had to work with because the
pl ant, regardless, still had to pay the m ni num price.
Q Ckay. Very good.

Ckay. Now, on to page 5 of your testinony, and
item5, and you state that elimnating Cass | advanced
pricing creates a one-sided change. Dairy farners retain
t he econom c benefits of the higher Cass | price, but

fluid mlk processors | ose the pre-knowl edge of their raw
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product cost.

Wul dn't the elimnation of advanced pricing, when
coupled with the ability to manage ri sk, provide sone
benefit to some Class | handlers at |east?

A Well, again, as | understand this hearing, we're
just dealing with Federal Order provisions. And no
Federal Order provisions |I know of have anything to -- you
know, any provisions related to risk managenent.

And the statenment | am making here, Cass | price
is the highest, we recognize that. And, again, the
product they are nmaking as Cass | processors, you know,
the raw mlk cost, that's the highest single cost. The
nunber | used was 75% Back when | was at Sout heast MKk,
sonme of our -- it was -- it was greater -- greater than
t hat .

So in ny opinion, that's a fair -- you know, fair
tradeoff on advanced pricing if we can have the highest
classified price.

Q Even if doing so creates nore opportunities for
sone farners to be hurt by opportunistic depooling?

A Well, again, in the market | am there's no
depooling. | nean, if you are depooling, you are off --
you have nmessed up big tine, and so forth, nobody woul d

take your m k.

And, again, | go back, you know, | use the term
price inversions instead of depooling. |I'll go back to ny
guestion from M. Hancock -- again, this is personally --

| think there's other things we can |look at, too, also to
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hel p sl ow down or reduce the risk of price inversions.

Q I n your next paragraph when you tal ked about the
buffering effect when prices are falling. | would think
that the flip side would be that you al so buffer the
benefits of rising markets on the upside, correct?

A Yes. But you know what's com ng.

Q | don't think I have any other questions.

MR. MLTNER  Thank you very much, M. Covington.
THE WTNESS: Thank you, sir
CROSS- EXAM NATI ON
BY DR CRYAN:

Q Hel l o, Cal vin

A Good afternoon.

Q | already know you're a Farm Bureau nenber, so
won't ask that question.

A. | was hopi ng you woul d.

Q Well, would you? Whuld you like ne to ask?

Are you a Farm Bureau nenber, Calvin?

A Yes, sir, | ama Farm Bureau nenber.

Q Yes, sir. | appreciate that. And you are pretty
active down there in North Caroli na.

A Since you ask, I'mon the County Farm Bureau --
Board of Directors of our County Farm Bureau. And, in
fact, to be here at this hearing, |I'mm ssing our annual
nmeeting tonight.

Q Ch, okay.

A. So | won't be able to participate in that process

that you tal ked about of giving resolutions and so forth
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that work their way up.
And then also, I'"'mon the State -- North Carolina
State Farm Bureau Dairy Comm ttee.

Q Fant asti c.

And | saw you | ast year at the North Carolina
annual neeti ng.

A. Were | was a del egate.

Q Fantastic. Well, I'"'msorry you are m ssing that.
|"msorry that we couldn't do sonmething different. But
here you are, and thank you.

So | think I only have one question.
Wul d you -- would you propose advanced pricing
for all the classes?

A. Personally, | wouldn't. But |I'mjust giving you
nmy personal opinion.

Q Personal | y you woul d?

A. | said personally | would not, but |I'mjust giving

you ny personal opinion.

Q Ckay.

A | would -- again, what | testified, is to keep
advanced pricing for what we have now.

Q And you think that those are different -- those
are substantially different fromthe -- fromthe cl asses
that are -- that are --

A Vel l, again, | go back to ny testinony. You know,

Class | is a different product than Cass IlIl and I V.
Q Ckay. \What about Class I17?
A. Well, the Cass Il is mxed. W have advanced
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pricing for Class Il skim but we do not have advanced
pricing for Cass Il butterfat.
Q That's true. Thank you, Calvin. Have a great
day.
DR. CRYAN. Thank you very mnuch.
THE COURT: Are there are questions before | ask
the Agricultural Marketing Service?
| see none. The Agricultural Marketing Service
may proceed.
CROSS- EXAM NATI ON
BY M5, TAYLOR
Q Good afternoon

A. Good aft ernoon.

Q | think nost of our questions have been asked and

answered already, so | only have a couple.

2023

| was wondering if you mght -- what your response

is to sone of the argunents we have heard about if we got

rid of advanced, then that would just push the HTST plants

to start hedging.

A. Well, it -- | guess, you know, | hate to put the
cart in front of the horse. GCkay? | know there's been
testi nony here about, well, if we don't have advanced

pricing, CME will come up with sonmething and so forth.
But | guess I'mone that wants to go with what we have,
what we are sure of.

The current system has worked. Again, the
processors that | work with, they are confortable with

advanced pricing. As | have answered questions before,
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there has not been a whole lot of interest init. And |
just would have a challenge of nmaking it mandatory to push
themin to use the futures market. |If they want to do it,
they can do it now, voluntary basis.

But I'mjust hesitant, and that's the reason I'm a
strong supporter of keeping what we have now on advanced
pri cing.

Q Ckay. You use a termin your statenent that |
don't think's been used yet in this six and a half weeks,
so if you could define for the record what a tolling fee
IS.

A. Ckay. A tolling fee -- again, this was when | was
at Sout heast M1k, and we had processing plants, and nost
of the mlk that our processing plants -- packaged m |k,
was private | abel.

So -- so basically, you know, | say -- the price
of raw m |k, the packaging, and so forth, and then we
woul d negotiate with our custoner -- think of a tolling
fee simlar to a Make Al lowance. W had to have a fee
t hat covers our cost of running that plant, paying the
| abor, paying the light bill, our return on investnent.
And, again, we would negotiate that. You know, if you
were doing all gallon jugs, that would be |lower than if
you were doing pints or half-pints. You know, sonebody
t hat was taking several truckloads of mlk a day is
different than sonebody only taking a half a truckl oad.

Q Ckay. On your page 5, top of -- top of the page,

you are tal king about -- this is your -- the institutional
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buyers of fluid mlk products. There's schools, prisons,
etcetera. And we have heard an earlier testinony that
schools set their budgets for the year, and so sonme people
argue they would prefer to have sonme kind of set price so
t hey coul d budget better.

But fromthe paragraph | read of what you have
witten, your opinion is slightly different that -- if |
can sunmarize, basically, they know how to deal with the
monthly mlk price fluctuation, so they are just fine.

And | just want to see if you can expand on that a
l[ittle bit nore since it is different than what we have
heard from ot hers.

A Yes. One of the Southeast MIk's custoner is a
maj or provider of school mlk, not only in Florida, but
goes out of Florida. And so | get a |lot of feedback from
himw th schools. And also, as | have nentioned earlier,
because of what happened back in the late '80s with school
mlk and the big federal issue down there, |egal issue,
everybody's real careful when it cones to school mlk in
Florida, both the processor and the people buying -- the
school people buying it.

And so they have becone very, very confortable.
The fornmula is very strict. |In fact, had a nunber of
school systens that Southeast M|k had to send our pricing
announcenent directly to them And so they -- they
understand the nonthly fluctuations. And also had sone of
that sanme thing wwth mlitary bases, large mlitary bases

in Florida. So they were confortable with that, with that
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change.

And | think it would be a challenge just to --
with sone of them to explainit to themto go back. It's
wor ki ng.

Q Ckay. M last question is just kind of a
st ep- back question. And there's been a |lot of tal k about
various changes in the base Cass | skimprice fornula to
all ow for hedging and facilitating price risk nmanagenent.
So | want to give you the opportunity to respond to what
you think big picture-w se, because risk managenent,
hedging is not in the -- in the Agricultural Marketing
Agreenent Act.

So how do you think Federal Orders should
prioritize that versus the other provisions in the Act
that is explicit that they should provide for?

A It's obvious that just in ny -- think about the
| ast ten years, the use of risk managenent, hedgi ng,
futures market by dairy farnmers has grown quite a bit. In
fact, if you |look at USDA prograns, Dairy Revenue Program
Li vestock Gross Margin, you know, even USDA's involved in
it.

But inmy -- this is just giving ny opinion, so
far all these prograns have been voluntary. A dairy
farmer can choose if he wants to be involved init. If a
pl ant wants to use it, they can be involved init. And I
woul d prefer to see it remain on a voluntary basis, that
the Federal M Ik Marketing Orders continue to do what they

have done, in ny opinion, so well for a nunber of years,
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set m ninmumprices, enforce paynent, pool, and so forth.

M5. TAYLOR: | think that's it from AMS. Thank
you.

M5. HANCOCK: Your Honor, | think that's all we
have at this time. W would nove for adm ssion of
Exhi bit 296.

THE COURT: |Is there any objection to Exhibit 296
being admtted into evidence?

There is none. Exhibit 296 is admtted into
evi dence.

(Exhi bit Nunber 296 was received into

evi dence.)

THE COURT: | love listening to M. Covington.

"' mglad he's com ng back.

THE WTNESS: Well, thank you, nma'am

THE COURT: You're wel cone.

Dr. Bozic is ready to cone to the podium Let ne
see what he's got on his m nd.

DR, BQZIC. Marin Bozic for Edge Dairy Farmer
Cooperati ve.

Your Honor, upon your urging, | did the forensics
on the Exhibit 290 to reconcil e. | have the results, and
will submt themovernight. And just out of abundance of
caution so that nobody can say that the evidence should
somehow be di scounted later, | would |like to make nyself
avai l abl e for exam nation tonorrow, hoping that nobody has
any questi ons.

THE COURT: Wbnderful. Good for you.
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DR BQZI C. Thank you, Your Honor.
THE COURT: Thank you.

M5. TAYLOR. | just wanted to say, the only person
| have left on ny list that had sonmething to go up is
Sally Keefe, | think with a short -- and | don't know what
short neans anynore -- statenent.

MR. ENGLISH Well, | knowit's a couple of
m nutes before 5:00. It is the subm ssion of an exhibit

in response to M. WIlson's questions back fromthe second
week on 5B, and a very short statenent about MG s
position on advanced pricing.

Now, ny view of the world is, in a normal world,
that could be done in four m nutes.

M5. TAYLOR: W don't live there anynore.

MR, ENGLISH If the viewis that we can't do it
toni ght because it's couple mnutes to 5:00, M. Hancock
was nice enough, if it was going today, to agree. |If it's
going to interfere with tonorrow, she can with -- we would
like to just kind of clean it up.

And if you want to do it tonorrow because it's
cl ose enough to 5:00 and you don't believe nme that it can
be done in four mnutes --

M5. TAYLOR: We don't. On the record, | do not
bel i eve you.

MR ENGLISH | said in a normal world, so | wll
stand down.

M5. TAYLOR: As long as Ms. Keefe had al ready

pl anned to be here tonorrow, | don't want her staying
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overnight for just this.

MR, ENGLISH: Unfortunately for Ms. Keefe, | think
that that's -- the reality is that she's here for |onger
t han she w shes.

M5. TAYLOR: Ckay. So I would think we could
start with her in the norning.

And then |I'mnot sure who is on National MIK's
list.

THE COURT: Yeah, let's find out if that's fine
w th whonever she's repl acing.

Ms. Hancock, what's your |ineup?

M5. HANCOCK: And, Your Honor, that's conpletely
fine for us if Ms. Keefe wants to go first.

MR. ENGLI SH: She doesn't have to.

M5. HANCOCK: We have Dr. Peter Vitaliano, then we
have Dr. Chuck Ni chol son, and then we have Jeff Sins, and
we believe that would take us through the end of the day.

Just to give a little bit of advance, we have
Dr. Stephen Koontz, who will need to go on on Thursday.
And then -- KKOONT-Z -- and then we have a dairy farnmer
who will be appearing in person on Friday, in addition to
what we will have -- whoever signs up online.

THE COURT: Say that |last part. Your voice
dr opped of f.

M5. HANCOCK: On. Just in addition to whoever
signs up online, the dairy farners who w Il appear by
Zoom

M5. TAYLOR: And, Dr. Bozic, are you going to be
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here all week or are you going to | eave tonorrow?

DR BXZIC. | amleaving tonorrow afternoon, 4:39
flight, and |I'm probably not com ng back until the --

M5. TAYLOR: Maybe | woul d propose we do Ms. Keefe
and then Dr. Bozic and then --

MR, ENGLISH: And just to be clear, as short as it
is, we are prepared Ms. Keefe to go another tinme, because
we understand where the thing is. So if people don't
think it's going to be that short, Ms. Keefe is flexible.

| say that. Part of the context that | tal k about
| ooki ng ahead, | talked to Ms. Hancock earlier this week,
that there is a wiwtness on the earlier issue, 3, about
butterfat recovery, an expert naned Dean Sommer, who w ||
be here Thursday. |It's a relatively short statenent. W
will get it posted as soon as we can.

"1l also share it wth M. MIltner as soon as |
can. M understanding is we can try to get himon
Thur sday.

And therefore, since Ms. Keefe is flexible, and
since no one believes we're in a normal world, if that
nmeans not -- maybe if a slot opens up tonorrow at sone
point, we can do it. She can be flexible. | want to
enphasi ze that because |I'mtrying to nove this along, too.

M5. HANCOCK: So all of that sounds fine with ne.
Dr. Vitaliano does have to finish tonorrow, so that's ny
only asterisk on the w tnesses.

| felt reasonably confident, but given how things

have gone, | thought I'd better say it out | oud.

TALTY COURT REPORTERS, INC. 6807

taltys.com - 408.244.1900

Cct ober 03, 2023


http://www.taltys.com

TRANSCRI PT OF PROCEEDI NGS Oct ober 03, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

1 THE COURT: So is the thought that we woul d take
2 Dr. Bozic first? |Is everyone fine with that? W'I| take
3 Dr. Bozic first, and then is the next thing Dr. Vitaliano,
4 or is it Sally Keefe?
5 M5. TAYLOR: | would propose Dr. Vitaliano so he
6 can be done tonorrow for sure.
7 THE COURT: Ckay. Yep, that's fine with ne. |
8 know the first two, and then there's |unch.
9 Thank you all. | know how hard you worked, and I
10 really appreciate it.
11 For those who are | eaving, you wll be m ssed.
12 You have contributed greatly. | thank you.
13 W go off record at 5:03.
14 (Wher eupon, the proceedi ngs concl uded.)
15 ---000---
16
17
18
19
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