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VEDNESDAY, SEPTEMBER 27, 2023 - - MORNI NG SESSI ON

THE COURT: Let's go on record.

We're back on record. It is Septenber 27th, 2023.
It is Wednesday. It is approximately 8:00 in the norning.

This is the continuation of the hearing that's
been goi ng on | onger than a nonth.

|"d like just a word or two fromthe Agricultura
Mar keting Service before we begin with the first w tness.

M5. TAYLOR. Good norning, your Honor. This
norning we're going to start with M. Unmhoefer fromthe
W sconsi n Cheese Makers Associ ati on.

Then we had a request that the USDA w t ness put
on -- we had two additional data requests that came in,
and we have that data ready, so we'll put our USDA w tness
on after that.

And then | think we have a wtness from Edge t hat
needs to go today, first, and then we'll nobve on to our
M1k Innovation G oup W tnesses.

At sone point there will be a dairy farnmer here
and that person can go on when he or she arrives.

THE COURT: And | believe yesterday they told us
t hat woul d be afternoon.

M5. TAYLOR  Yeah.

THE COURT: Good. Excellent.

Now, the w tness nmaybe seated in the w tness
chair.

Pl ease state and spell your nane.

THE WTNESS: Sure. It's John Unmhoefer, J-O-H N
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and UMHOEFER

THE COURT: Thank you.

Have you previously testified in this proceedi ng?

THE W TNESS: No.

THE COURT: [|'d like to swear you in.

JOHN UVHCEFER,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Thank you.

MR ROSENBAUM  Good norni ng, your Honor. Steve
Rosenbaum International Dairy Foods Associ ati on.

DI RECT EXAM NATI ON
BY MR ROSENBAUM
Q M. Unmhoefer, we have placed before you two
docunments, which is -- we have provided a copy to your
Honor and distributed copies to the audience.

The first one is Exhibit WOMA-1. |Is that your
witten statenent regarding the Class Ill and Class |V
formula factors?

A Yes, it is.
Q And we have al so placed before you a docunent
entitled Exhibit WNA-4.

| s that your testinony regardi ng Hearing
Proposals 4 and 67

A Yes, it is.

MR. ROSENBAUM  Your Honor, | would ask that the
docunent exhibit WCMA-1 be marked with the next Hearing
Exhi bit nunber, which | believe is 258.

TALTY COURT REPORTERS, INC. 5546
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THE COURT: Correct, 258.

(Exhi bit Nunber 258 was marked for

i dentification.)

MR. ROSENBAUM And | woul d ask your Honor that
t he docunent marked as Exhi bit WCMA-4 be marked as Hearing
Exhi bit 259.

THE COURT: 259, correct.

(Exhi bit Nunber 259 was marked for

i dentification.)

THE COURT: And M. Unhoefer, |like "hey"?

THE W TNESS: Umrhoefer we say.

THE COURT: | got too German. Unhoefer.

THE W TNESS:  Yes.

THE COURT: Ckay. Thank you.
BY MR ROSENBAUM

Q Coul d you pl ease read your testinony into the
record?
A Yes.

My nane is John Urhoefer, and |I'm here today on
behal f of Wsconsin Cheese Makers Associ ation in support
of Proposal 8, which seeks to update current Mke
Al l owances wth a four-year phase-in inplenentation
schedul e.

Wi | e Proposal 8 was devel oped in conjunction with
the International Dairy Foods Associ ation, which has
submtted the identical proposal as its own Proposal 9,
Proposal 8 was subject to the Wsconsin Cheese Makers

Associ ation's i ndependent review and approval process.

TALTY COURT REPORTERS, INC. 5547
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| serve as executive director of the Wsconsin
Cheese Makers Association. |In that role, | oversee a
comm ttee of manufacturing nenbers who di scussed the
reconmended changes for Federal M Ik Marketing Orders
during neetings, held throughout 2021, 2022, and into
2023.

The Board of Directors of WCMA, including 17 dairy
manuf acturers, two dairy converters or processors, and two
i ndustry suppliers, accepted recommendations fromthis
comm ttee and voted on association activities related to
thi s rul emaki ng and heari ng.

WCMA as a whol e includes 81 dairy manufacturers,
cooperatives -- excuse nme -- cooperative and private
conpani es that process mlk into fresh dairy products at
249 | ocations. These nenber dairy manufacturers have
headquarters in 16 states and nmanufacturing sites in 32
states. These manufacturers, as well as conpani es that
further process dairy products or sell goods or services
to the industry, nore than 600 in total, voluntarily join
t he associ ation via annual paynent of dues.

In March 28th, 2023 -- in a petition, March 28th,
2023, supplenented by a letter dated April 14th, 2023,
WCMA requested that USDA hold a hearing to anend all Make
Al |l owances in Federal M|k Marketing Orders, anend --
adm ni stered by USDA dairy prograns. W pointed out that
accurate and up-to-date Make Al |l owances are absol utely
critical to a properly functioning FMVO program given
that for Class Ill (cheese) and Class |V (butter and

TALTY COURT REPORTERS, INC. 5548
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nonfat dry m k) products, a nmanufacturer is legally
required by the FMMO to pay farners supplying it mlk the
noney the manufacturer receives fromselling its finished
products to custoners (as determ ned by nonthly audited
surveys of actual finished product prices for the core
Class Il and |1V products), mnus the cost incurred in
maki ng those products as set forth in the FMVO
regulations. And this is also known as the Mke

Al'l owance.

Thus, it is critical that Make All owances refl ect
the accurate current cost of making these products. Yet
the current Make Al |l owances were set in 2007 and 2008,
based upon 2005 and '6 cost data. Actual manufacturing
and ot her costs considered in Make Al owances have risen
dramatically during the past 16 years since Mke
Al l owances were |last revised. FMVO provisions have
effectively stopped manufacturers from covering these
hi gher costs through Make All owances.

We pointed out that this is a najor problemfor
dai ry manufacturers |ike plant operator nenbers of WCVA
where the current Make Al l owances are insufficient to
cover plant costs. These everyday | osses and significant
cost increases are inpossible to sustain. Sone
farmer-owner cooperatives routinely return dairy farmer
paynments with significant deductions from FMMO uniform
m ni mum prices, and proprietary nenbers with WCMA are
absorbing | osses, attenpting to sell specialty cheeses at

prices designed to mtigate | osses and/or are failing to

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

2023

5549


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 27, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

invest in plants and facilities. This is not sustainable
for the plants, nor for the dairy farmers who depend on
those plants as outlets for their raw mlk.

WCVA' s proposal asked that USDA take the requisite
regul atory action and anmend the manufacturing all owances
for ass Il and Cass |V product formulas, as enunerated
in the 7 CFR 1000.50, in order to reflect the substanti al
i ncrease in-plant manufacturing costs since Mike
Al'l owances were |ast revised in 2008.

THE COURT: M. Unhoefer, | just want to nmake sure
it's clear what regul atory section you cited.

Coul d you just read that cite again?

THE WTNESS: You bet. |It's 7 CFR 1000. 50.

Thank you.

THE COURT: Thank you.

THE WTNESS: WCMA indicated that the anmendnent
shoul d be based on record evidence that will include --

t hat has already included a new cost study fromDr. Mark
St ephenson and a study by Dr. WIIiam Schi ek.

Dr. Stevenson has conpleted his study, which is
entered in this hearing as |DFA Exhibit 1. This 2023
St ephenson survey is especially robust, relying on cost
data from 18 pl ants, cheese plants, nine dry whey plants,
15 nonfat dry mlk plants, and 13 butter plants.

Dr. Stephenson's determ nation of the cost of
manuf acture are conparable to -- yes -- are conparable to
the cost study by Dr. Schiek, who projected 2022 costs

based on California Departnent of Food and Agriculture

TALTY COURT REPORTERS, INC. 5550
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audited cost surveys perforned in 2016 and changes in
rel evant cost factors since that tinme. Dr. Schiek's study
is entered in this hearing as | DFA Exhibit 2.

On June 20, 2023, based on these datasets from
Dr. Stephenson and Dr. Schi ek, WCMA asked the Secretary to
consi der for adoption Make Al |l owances equal to a sinple
average of the costs of nmanufacture as determ ned by the
2023 Stephenson study and the 2022 Schi ek study.

Because Make Al | owances have not been regularly
updated during the |ast 16 years, this proposal seeks to
adopt these new Make Al |l owances using a phased in -- using
a phase-in period to spread the inpact of these Make
Al | owance changes across a reasonabl e anmount of tine,
rather than installing these proposed up-to-date cost of
production allowances imediately in a final hearing
deci si on.

As the chart in ny testinony indicates bel ow, and
as our proposed | anguage changes in this testinony
detail ed bel ow, these changes inplenent half of the
i ncrease in each Make Al lowance in the first year of
i npl ementati on and then inplenent the remaining 50% of the
I ncrease spread across three equal steps in the subsequent
t hree years.

It was only after considerabl e debate that WCMA' s
Board of Directors agreed to support this staggered
i npl ementation. The current cost of manufacture woul d
cone into effect in year four, and WCMA coul d have

requested the current cost be inplenmented and fully and
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i medi ately in year one. The proposal to delay ful
i npl ementation for four years is intended to be an
accommodati on to our WCMA nenbers' dairy farmer suppliers.
However, | now understand that sone parties at
this hearing are proposing a one-year or even |onger del ay
before any of the proposed Federal Order anendnents are
i npl emented. WCMA strongly opposes any such del ay given
the current Make Al |l owances are already so far out of
date. Such a delay would nean that WCVA nenbers woul d
continue for an entire additional year to suffer the
financial stress currently being inflicted by today's
out - of -date Make Al owances. |f USDA were for sone reason
to agree to such a delay in inplenentation, as noted --
whi ch as noted, WCMA strongly opposes -- then the year
four Make Al |l owances set forth bel ow shoul d be inpl enented
i n year one.
In other words, if there is to be a one-year del ay

in inplenentation, there should no | onger be a staggered
i npl enment ati on of the new Make Al |l owances.
BY MR ROSENBAUM

Q | don't think it's necessary that you read into
the record the actual nunbers. They are in the witten
docunent .

A Sur e.

Q And the sane with the proposed order |anguage on
page 4, you don't need to read that into the record since
t he docunent will cone in.

A. There are two cl osi ng paragraphs.

TALTY COURT REPORTERS, INC. 5552
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Q I f you could just go to your two closing
par agr aphs, that woul d be great.
A. Thank you, sir.
So going to page 5, a third to the |ast paragraph

fromthe bottom counting up one, two, three.

We have a proposal for a new section "r" to
subsection 1000.50, to provide authority for these
proposed Make Al |l owances to be suppl anted by new
regul ations that could create a new program of audited
dai ry product cost studi es executed by USDA staff of all
manuf acturers of products used to set the Cass IlIl and
Class |V prices and then adopt Make All owances fromt hat
audi t program
WCVA ful ly supports the concept of USDA-Ied dairy
product cost studies executed biannually or triannually so
t hat Make Al l owances can be updated on a regul ar basis.
Today' s 16-year gap in updating Make All owances in
Class Ill and IV fornul as proves that a regul ar agency-I|ed
systemis needed to revisit mlk price fornul as.
My two testifiers noted have al ready spoken, so...
Q St eve Rosenbaum
Just to clarify, at the tinme you prepared this
testi mony, WCMA nenbers had not yet testified, correct?
A Correct.
Q But they have now testified, correct?
A. Yes, sSir.
Q So your | ast paragraph on page 5 that tal ks about

what WCMA and nenbers woul d do, that's actually now

TALTY COURT REPORTERS, INC. 5553
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happened, correct?
A. That's al ready happened. Yes, sir.
Q Ckay. Thank you
Coul d you now proceed to read your other
st at enment ?
A. Yes, sSir.
| think I will skip the first paragraph which is
redundant with my last talk. And I'lIl start at the second
par agr aph.
At the request of the executive commttee of the
WCVA, W sconsi n Cheese Makers Association, | seek to share
with you the opposition of our trade association to
Proposal 4 and Proposal 6 in this hearing.
Proposal 4 woul d add 640- pound cheddar cheese
bl ocks to the protein price fornmula. Based on feedback
from WCMA cheese nanuf act urer nenbers who produce
640- pound bl ocks, the WCMA executive conm ttee asked that
| state our opposition to this proposal in our testinony.
Feedback from nmenbers included the concern that
640- pound bl ocks do not have a unique price discovery
mechani sm and, thus, add no new price information. The
i ndustry uses 40-pound bl ock prices to price their 640s,
and that price is already used in the protein fornula.
Menbers al so expressed concern that the
devel opnent of a 640-pound cash market would create
another thinly traded dairy product market with few buyers
and sellers. The kind of price volatility and divergence

seen with the use of the cheddar barrel and bl ock price
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series woul d be nade even nore conplex and frustrating
with the addition of yet another price series.

Menbers al so noted that a cash market for 640s,
woul d not be attractive to non-direct end users, keeping
the stable of buyers in a cash market pit very small.

Rel atedly, the return of wooden or plastic structural
packagi ng woul d deter potential buyers. For these
reasons, our associ ation opposes adoption of Proposal 4.

Proposal 6 woul d add nozzarella cheese to the
protein price fornula. Based on feedback from WCMA cheese
manuf act urer nmenbers who produce nozzarella, the WCVA
executive conmttee asked that | note our opposition to
this proposal in our testinony.

Feedback from nenbers included the concern that
nozzarel |l a cheese is produced in dozens, if not hundreds,
of shapes, sizes, weights, noistures, fats, flavor
profiles, and functional profiles. Menbers uniformy note
that there is no standard nozzarella cheese that could be
surveyed by the governnent or created as a cash nmarket for
price discovery. The wide variety of forns and
functionality of each uni que nmake of nozzarella cannot be
overstated. |Individual manufacturers report producing
mul tiple nozzarella types throughout the year, based on
each custonmer's uni que needs. For these reasons, our
associ ati on opposes the adoption of Proposal 6.

MR. ROSENBAUM  Your Honor, the witness is
avail abl e for cross-exam nation.

THE COURT: Thank you, M. Rosenbaum
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CROSS- EXAM NATI ON
BY MS. HANCOCK
Q Good norning, M. Unhoefer. |'m Ni cole Hancock
wi th National MIk.
Let's start at Exhibit 259, the one that you j ust

read.

A Sur e.

Q s it accurate to say that you oppose addi ng
640- pound bl ocks, in part, because, | think you state in

here, it would be nore conplex and frustrating to add

anot her product to the cheese pricing?

A. Right. | could read that sentence again if you
l'ike.
Q Ckay. | just wanted to nmake sure I'm

under st andi ng that that was one of the basis for opposing
it?

A. The kind of price volatility and divergence seen
with the use of the cheddar barrel and bl ock price series
woul d be nmade even nore conplex and frustrating with the
addi ti on of yet another price series.

Q Ckay. Meaning that we al ready have two conponents
going into setting cheese prices, and addi ng anot her one
woul d make it nore conplex and frustrating to nanage and
deal with?

A Yes. That's what that is intended to nean.

Q Ckay. It's -- and cheese is the only product
that's priced with multiple products; is that fair?

A. | think that's correct, yes.
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Q Ckay. And so you're just saying keeping it sinple
makes it |less conplex, less frustrating, easier to use?

A. Right. W don't have a position on any other
proposal s, but that was sone of the feedback |I got on this
proposal, yes.

Q Ckay. Let's turn to Exhibit 258.

A Uh- huh.

Q W sconsi n Cheese Makers, it says you have 81 dairy
manuf act urers, cooperatives, and private conpani es that
make up your nenbership; is that right?

A Yes.

Q Can you give us a breakdown of how many are
manuf act urers, how many are cooperatives, and how many are
private conpani es?

A That's probably nore |ike two breakdowns. [|'m not
sure what you need there.

Q "' mjust wondering of the 81, how many -- do you
conpartnmentalize themin those three categories?

A. Well, they are all manufacturers in the 81, so you
mentioned that as one of the three categories. But they
are all manufacturers, so --

Q Ckay. How many are cooperatives, then?

A. | don't have an exact nunber, but there's a |large
percent age of, say, the production in the association is
cooperati ves.

Q Ckay. Based on vol une of production?

A Yeah. Yeah.

Q And do you know what percentage of the vol une of
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production for your nenbership that is nmade cones fromthe
cooperatives?

A. | don't have that as a figure that | could | end
ri ght now

Q Ckay. Do you think it would be nore than 80%

A. Do | think it would be nore than 80% Of the top
of ny head, |I'd say no.

Q Ckay. And then you point out, the bottom of that
page, going into the next page, that a manufacturer is
legally required to pay -- by the Federal Order, to pay
farmers the mninumprices in the Federal Order systenm is
that right?

A. | f they pool their mlk, vyes.

Q Ckay. And that was the qualifier I wanted to neke
sure we're clear on.

A Ckay. Sorry.

Q You are just tal king about --

A. -- that could be in there, yes.

Q Yeah. Just for the pooled m |l Kk?

A Yes.

Q Ckay. And then on that sanme page 2 in the third
paragraph there, you state that the proprietary nenbers of
W sconsi n Cheese Makers Associ ation are absorbing | osses,
attenpting to sell specialty cheeses at prices designed to
mtigate | osses?

A Uh- huh.

Q |"'mjust wondering if you can el aborate on what

you nean there.
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A. Yeah. | was thinking about that. You know, you
wite these things a long tine ago, and then you nold them
as time noves on. And | was thinking of M. Heiman's
testi nony, which was earlier in the hearing, and he said
if they were only maki ng cheddar cheese today at his
m dsi zed cheese factory, they would be out of business,
whi ch were his words. | do have his testinony here if you
want to hear that sentence.

So they, like others, have had to find other
products where they try to nake nore cents per pound so
that they can stay in business. And that's -- we see a
| ot of that in Wsconsin, where we have a | ot of nenbers
t hat have made W sconsin the nunber one specialty cheese
state because of the need to be conpetitive and paying for
mlk and neeting the costs to stay in business.

Q Ckay. So instead of just nmaking comodity
cheeses, they have also -- sone of your nenbers have had
to diversify their product portfolio to create sone
prem um cheeses that will allow themto obtain sone higher
mar gi n opportunities for the success of their business.

Is that a fair statenent?

A It is. And what's interesting about that is that
they also will say in the sane breath that there's nore
cost associated with those high-quality cheeses.

When they added a feta Iine at Nasonville Dairy,
for exanple, they had to nake an entirely different cheese
line costing mllions of dollars to nmake that new cheese.

It's packaged differently in smaller sizes, which requires
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nore machinery and nore people, and it's marketed nore
i ntensely because you don't do a | ot of sales and
mar keting for a 40-pound bl ock, but you have to get in the
mar ket pl ace and do advertising, you know, typical -- you
know, whether it's newspaper, Internet, you have to tell
peopl e you are naking a beautiful little cheese.

So there are costs associated with -- even with
t he val ue-added that are beyond what USDA | ooks for in the
survey. So they -- they are not a perfect panacea, these
specialty cheeses, but they do get a higher price per
pound, and you hope that your extra costs don't then w pe
out that gain that you try to get by making sonething
speci al .

Q Ckay. So fair to say that it's a way to diversify
the portfolio, but it cones at a cost as well?

A | think that's fair, yes.

Q And, you know, the expectation for a business is
that if you invest the additional cost, you hope it wll
bring a greater return on that investnent?

A. | think that's fair, yes.

Q And generally, these prem um products cone with a
hi gher profit margin than what a commodity cheese woul d
bri ng?

A. That's the hope, yes, that the costs don't
overwhel mthe attenpt at getting a higher price.

Q And isn't that what all businesses have to do,
make sure that they maximze their opportunities and | ook

for ways to diversify their businesses in order to stay
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successful ?

A. Yeah. But the funny thing about dairy is
there's -- there's a need to nove mlk as well. And so a
| ot of people are making the |larger formats because those
are then chunked by, you know, a second processor or
shredded and noved into foodservice. There's a |ot of
bul k needed in the industry, a |ot of bulk product that
noves nore readily, and trucking.

So | guess ny point is, you can't just nake
specialty cheese in the United States. You have to -- you
have to have everyone be healthy, the commodity processors
and the specialty cheese makers.

Q And do you have any nenbers that nake j ust
speci alty cheeses?

A Oh, sure. Sure. Absolutely.

Q So sonetines there is a market for -- for
busi nesses that will just have prem um specialty cheeses
as their business nodel ?

A. | think that's fair to say, yeah.

Q And you nentioned in the bottom of that paragraph
Dr. Stephenson's study and then Dr. Schiek's study.

Did you -- did you have any involvenent in
retaining Dr. Schiek or Dr. Stephenson to conduct the 2023
studi es or anal ysis?

A When you say "retaining them™" like, calling them
up and asking themto do it, or what do you nean?
Q Yeah.

A. | didn't call themup and ask themto do it, no.
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Q

Were you involved in coordinating Dr. Stephenson

to conduct his 2023 survey in any way?

A

Yes. We were in talks on a regular basis with

| DFA staff. And they were kind of the main voice in

direct communi cation, but we were involved in those

conver sati ons.

Q
survey?
A

Q

Did you participate in conpensating himfor his

Whi ch one, M. Stephenson, Dr. Stephenson? Yes.
And Dr. Schiek, did you participate in

conpensating himfor his econom c anal ysis?

A. | actually don't know if he's being conpensated
for that. | really don't.

Q Okay. So Wsconsin Cheese didn't --

A Tr ue.

Q -- participate --

A True.

Q -- financially in that?

A True. True.

THE COURT: Wait, wait, wait. One at a tine.
You may ask your questi on.
THE W TNESS: Sorry.

BY Ms. HANCOCK:

Q

W sconsin Cheese didn't financially participate in

retaining Dr. Schiek to do his anal ysis?

A.
Q

That's true.

Ckay. Did you send out any conmuni cations to your

nmenber ship asking themto participate in Dr. Stephenson's
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survey?

A Yes. In our newsletter we said, there's this
survey, and please click this link and get invol ved.

Q Do you know what percentage of your nenbership
participated in the survey?

A | have no idea because | have no idea who
participated in the survey.

Q Ckay. Did you get any feedback from your
nmenber ship as to whet her anyone participated in the
survey?

A. Not that | recall. | -- yeah, | can't verify.
don't know if soneone was going to prom se they would and
didn't or -- in fact, | do know sone that probably
prom sed they would and didn't. So I don't know who
partici pat ed.

Q We heard fromDr. Stephenson that | think it took
maybe four hours or nore to conplete it.

So not a light undertaking; is that fair?

A. | guess it is what it is.

Q Did you -- did you fill out any part of
Dr. Stephenson's formor go through the survey yourself?

A No. | don't make cheese.

Q Ckay. | didn't know -- you didn't assist any of
your nmenbership?

A No. No.

Q On -- I'"'mon page 3 of your testinony.
A Ckay.
Q And you -- the first full paragraph on that page
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you have a statenent that says, "Because Make Al | owances
have not been reqgularly updated during the last 16 years,"”
and then you go onto talk about howit's tinme to do that
updat e.
Do you see where |I'mat there?

A Yes. Yes.

Q And how | ong have you been at W sconsi n Cheese
Makers Associ ation?

A | have been executive director since 1992.

Q Ckay. That's the year | graduated hi gh school

A Are we done?

Q Alnost. So you were at -- were you in the sane
role in 2000 -- or 20077

A Yes. Yes.

Q As the executive director of Wsconsin Cheese

A. Correct. In 20007 Yes.
Q And -- well, so then in 2000, Make All owances were

| ast updated in --

A. Yes.
Q -- 2007 and 20087
A Yes.

THE COURT: M. Unhoefer, pause.
THE W TNESS: Sorry.
THE COURT: Thank you.
THE W TNESS: Sorry.
BY MS. HANCOCK:

Q It's a very unnatural way to have a conversation
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Sorry.

Ckay. And -- and did you participate at the tine
in the hearing that allowed the Make Al | owances to be
changed at that tinme?

A That's an interesting question. | did not
testify. | may have attended.

Q Ckay. Did you participate in any other way in any
of the studies or on behalf of your nenbership?

A. You are taxing ny nenory, honestly. | may have in
2006 asked soneone to take the Stephenson survey, but
honestly, | don't renenber.

Q When did you first start hearing from your
nmenbership that they felt that Make Al |l owances were not

sufficient to cover the cost of manufacturing their

product s?

A | don't renenber when | first heard it. But |
have seen peopl e make changes. | have seen conpani es go
out of business. | have seen conpani es consol i date.
have seen conpani es nove into -- you know, try to

diversify their product ranges. But all of that's a web
of years; sone people earlier, sone people later. | can't
tell when you I first heard that sort of thought.

Q When did you start working on a proposal to ask
for Make Al |l owances to be updated?

A We started holding neetings in 2021 to di scuss
Federal Order reform you m ght say.

Q And you go on on that sane page on page 3 to talk

about it was only after considerabl e debate that your
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Board of Directors agreed to support this staggered

i npl enent ati on?

A. That is true. It was an interesting discussion.

Q Meani ng there's a wide variety of opinions and
bel i ef s?

A. Yes. You know, as -- as -- if you do the nmath, |

don't know if it's math, but people |ike my nenbers that
presented earlier this week are often presenting 2022
data. It's the last finished year that -- you saw t hat
data from M. Heimn, for exanple. And as he has pointed
out to ne, even this week, by this staggered plan he
woul dn't see what woul d be, you know, a proposed cheese
Make Al l owance here of $0.28, $0.284 in our proposal,
until 2028. So he has -- in 2022 he told you he needed |
bel i eve $0.32 to make cheddar successfully, and he won't
see even $0.28 until 2028.

So that's a bit vexing for soneone who is already
way behind on costs, can't cover costs on cheddar.
They -- there was sone -- quite a bit of discussion about
how they will have to keep waiting and waiting and waiting
to get to a level that will be $0.28, if this was
accepted, in 2028. And what wll their costs be in 20287

He assuned that they will, like inflation, continue to
gr ow.
Q Ckay. And continue to grow for everyone
t hroughout -- throughout the whole supply of mlk; is that
fair?

A. Yeah, | think that's fair.
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Q And so the debate that you had at your board from
2021 until your vote board approved it, was that in 2023?

A. Yes. | believe it had to be there early part of
2023, just neeting the deadlines of USDA in this process.

Q So throughout the course of that debate, the
debate was around whether it would be full -- a request
for the full amount now or whether it would be a staggered
i npl enent ati on?

A. That was a decision they tal ked about and had to
make. Yes. That's true.

Q Ckay. And did -- did the board debate
Dr. Stephenson's -- or discuss Dr. Stephenson's 2021
survey?

A They di scussed the idea that cane out of the
conmm ttee, and what cane out of the conmttee that we had,
whi ch was just, you know, a group of nenbers, of what had
come out of the discussions with how should we best nove
forward. So that was a look at the -- what | think we're
calling the 2023 Stephenson study and the 2022 Schi ek
study, if I'"mcorrect.

Q Ckay. Did you review or analyze the 2021 survey
results that Dr. Stephenson had perforned?

A. W didn't. W thought that the best data woul d be
the data that was just coll ected.

Q Okay. And you would agree with nme that that data
that was coll ected was for cal endar year or fiscal year
2022, depending on how the processor responded.

A. O depending on the fiscal year of the processor,
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a fiscal year that ends different tinmes of the year.

Q | incorporated that into ny question

A. Ckay. Ckay. Sorry. Yeah, basically they tried
to give their nost recent data is nmy understandi ng.

Q And that was either cal endar year 2022 or fisca

year --
A Okay. Sure.
Q -- 2022?
A. We can put it that way, sure.

THE COURT: M. Unhoefer, howw !l | get you to
stop before you answer?
THE W TNESS: Sorry.
THE COURT: You just need to |let Ms. Hancock's
voi ce di e down.
THE W TNESS: Sorry, your Honor.
THE COURT: No worries. You are very energetic
this tinme of day.
M5. HANCOCK: He's waited a long tinme to get on
t he stand.
THE WTNESS: That's right.
BY Ms. HANCOCK
Q And | just want to make sure that our record has
your response.
You understood that the nost recent survey for
Dr. Stephenson was based on cal endar year 2022 or fiscal
year 20227
A. That is my understandi ng.
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Q Ckay. Are you aware of any other Federal Order
provi sion that has ever locked in future increases in
prices as what you support in the Make All owance proposa
by | DFA and W sconsi n Cheese Makers?

A | don't think we're locking in price increases.
think we're asking for $0.284 on cheddar cheese, $0.3172
on whey, etcetera, but then staggering the pathway there.

So we're asking for the year four figures. W're
not asking for a bunch of increases. W're asking for the
year four figures.

Q And the proposal is, is that year one, if we take
cheese, for exanple, it would be $0.2003; is that right?

A That's the current Make All owance.

Q |"msorry. | should say, you're asking that in

year one it be $0.2422 for cheese?

A. That's exactly what this says.

Q And is that what you are asking for?

A Yes.

Q And then year two it would be $0.25617?

A Yes.

Q Year three it would be $0.2701?

A Yes.

Q In year four it would be $0.284?

A Yes.

Q So those woul d be, under your proposal, a

| ocked-in increase year over year until you achieve the
full amount in year four?

A. Right. Those are the prices we're asking for to
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happen in a Final Decision fromUSDA. That's correct.

Q Those are based on the 2023 St ephenson survey and
2022 Dr. Schiek's econom ¢ anal ysi s?

A. Right. As noted, they had nunbers that they cane
up wth, and we took a sinple average of those nunbers.
And that yielded a nunber, and those nunbers appear in
year four.

Q And you agree that if you had a perfect world,

t hough, or a better world, it would be better to use a
mandat ory audited cost survey to nake sure that the
information that we had to increase Make Al |l owances woul d
be accurate?

A. Yeah. In ny testinony, | noted that when the dust
clears fromthis hearing and we get sone relief for
16-year-old Make Al |l owances, then | hope a process wl|
begin in the FarmBill, which may be nore than a year
away, where we woul d have a program devel oped at USDA
where they would audit dairy plants that make the products
t hat appear in these price fornulas. They would conduct
t hose audits, that they woul d devel op Make Al |l owances,
that there would be -- who can say what the process would
like. It would be nice to have an expedited process to
nove USDA's nunbers into the Federal Order |anguage each
two or three years, whatever all this happens. But | can
only imagine that that is at |east five years away given
all the steps necessary.

Q Ckay. And you would agree with ne, though, that

havi ng that mandatory audited cost survey would be a
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better and nore accurate reflection of what the actual
costs are for the Make Al l owances for any nanufactured
product s?
A. We think that would be the best way to nove
forward after we do this fix.
Q Ckay.
M5. HANCOCK: Thank you so nmuch for your tinmne.
THE W TNESS: Thank you.
CROSS- EXAM NATI ON
BY MR ENGLI SH:
Q Good norning, M. Unhoefer. M nane is Chip
English, representing the MIk Innovati on G oup.
And as was nentioned a little earlier you have

waited a long tine to testify. You could have testified

maybe a couple of weeks ago. That's telling where we are

with the schedul e.

2023

In the interim you still have been nonitoring the

hearing, correct?
A True. Yeah.

Q And after you departed when you were unable to

testify on schedule, there was discussion of Proposals 10

through 12 with respect to yield factors, correct?
A Yeah.
Q And - -
THE COURT: M. English, with respect to yield?
MR. ENGLISH: Yield factors.
THE COURT: Thank you.
111/
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BY MR ENG.I SH:

Q And follow ng that conversation, you are aware
that there was di scussion about Select's experience with
respect to full tanker |oads of mlk, correct?

A. Uh- huh. Yes. Select MIk, yes.

Q And the inpact that that would or would not have
on farmto-plant shrink, correct?

A Yes.

Q Did you, in the interim having heard that
testinmony, look into that issue with respect to your area

of the country?

A. Yes. And we have W sconsin in our nane. W have
a lot of Wsconsin nenbers. It's a different world in the
Upper M dwest, and so that is -- that -- that testinony

does strike the ear.

And | understand the dairy industry. There's a
ot of -- a lot bigger farns out west and a lot of mlKk
travel s the distance.

But in Wsconsin, we have got a range of farm
sizes. And if you try to find the range of farm sizes,
the best data -- alnpbst the only dataset | could find was
the 2017 Census of Agriculture fromUSDA. And in there,

the -- in Wsconsin, in that year, there were 5,644 farns
t hat were under 99 cows. It was -- the math was it was
60% of the farns in Wsconsin were under 99 cows -- had

under 99 cows.
And so it's a different world in Wsconsin. W

don't -- you don't fill a tanker load on a farmw th 50,
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60 cows, 70 cows. You have to go fromfarmto farm And
this is -- thisis areality everyone in Wsconsin
instantly understands. It happens every norning and every
afternoon in Wsconsin, trucks drive fromfarmto farm and
they pick up mlk. And sonetines it's two farns that fill
up the truck, sonetinmes it's eight.
And so, yeah, that's -- it's a different world in

Wsconsin. W have nultiple-farm pickup.

Q So actually, if you think about that 60% under 100
cows, and you do the math based upon how many pounds t hey

are producing, is it probable that for those size farns
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it's probably six pickups?

A. | nean, you'd have to find an average. | would
say -- yeah, | nean, it depends on the pickup, but it's
mul tiple pickups per farm Six is quite possible.

Q So in addition, there was di scussion about various
ki nds of cheese vats -- V-A-T-S, vats -- and there was
conversation in an expert w tness's discussion about what
is called Double O vats, correct?

A Yes.

Q So what is a Double O vat?

A So a Double Ovat is -- it's a vat with two
chanbers that are interlocked. They are side by side, two
circles interwoven |ike a Venn diagram And they have
vertical shafts which rotate, and on those rotating
vertical shafts are knives that rotate like this, and
they -- they agitate the mlk, and they cut the cheese

that is created inside the vat.
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Q And with respect, again, to Wsconsin, and having
heard sone of that discussion fromlast week, do you have
any information regarding the nunber of operations that
you know of that are still using Double Ovats in

W sconsi n?

A | don't have exhaustive know edge of that. But |
do know that there are five -- and then there may be
nore -- plants in Wsconsin using Double O vats.

Q And what relative size would those operations be?

A Yeah. Those operations would range from about a
half a mllion pounds of mlk received per day up to about
2 mllion pounds of mlk received per day.

Q And is that small? Mediun? Large?

A Vell, 2 mllion used to be large, but | think now

you mght call that range of half a mllion to 2 mllion a
medi um si zed pl ant.
Q Turning to a different subject briefly. One
foll owup on questions from National MIk's counsel.
You were here yesterday because you were hoping to
testify yesterday, correct?
A Yes.
Q And so you heard sone discussion in
cross-exam ning, for instance, the Schrei ber Foods
wi tness, that this discussion about higher-of versus
average-of, in National MIk's view, would not |eave dairy
farmer whol e over tine.
Did you hear that conversation?

A. Per haps. Yes.
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Q So let nme ask, in light of the questions asked by
NVPF, are nmanufacturers going to be nade whole if you're
going to wait until 2028 for updates on their costs?

A | think it will always be a |ag. Because we wll,
as | noted, be neeting the needs of sone | arge anmount of
cheese manuf acturing, whey manufacturing, nonfat dry milKk
manuf act uri ng, and butter nmanufacturing, when we hit 2028.
But it will be a different world in 2028, and there wll

be new costs, new inflated costs of goods and services and

| abor and -- and so, no, we'll never be nade whol e.
MR. ENGLI SH: Thank you. | have no further
guesti ons.

CROSS- EXAM NATI ON
BY MR M LTNER
Q Good norning, M. Unmhoefer. I'mRyan MlItner. |
represent Select MIk Producers. And | thought | was
going to let a witness go without any questions, but
M. English scuttled those pl ans.
O course Wsconsin has a diversity of farm sizes,
and many of which, you know, cannot fill a tanker.
Does W sconsin Cheese Makers have any information
about the shrink of mlk fromfarmto its nenbers plants?
A. | don't have any for this hearing, no.
Q Now, M. English al so asked about Double O vats in
use with your nenbers.
| believe you said there were five to six
manuf acturers you were aware of that are using Double O

vats. Did | hear that correctly?
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A | said five that |I'm aware of.
Q Five? Ckay.
And the range of their volunmes, 500,000 to
2 mllion, was that pounds of mlk receipts?

A. Yes, sir. Per day.

Q Per day. kay.

Wuld it -- would it be that those Double O vats
now are for the nost part 30 to 40 years ol d?

A. You know, | honestly don't know when they --
l"'m-- | don't know. | don't know if they stopped making
themthat long ago or if you could have bought one
20 years ago.

Q Part of the reason that Wsconsin Cheese Makers is

A | think it's fair to say that people are hoping
to -- that that would be a part of nmaking whole their

nmove forward. Sure

Q Have any of your nenbers discussed replacing old

t hey m ght have follow ng a Make Al |l owance increase?

plants to be renovated.

in the last 15 or 20 years have installed a new verti cal

vat ?

asking for an increase in Make Al owances is to increase

books, yes. That's -- it's a chance for the industry to

t he bounds to say that, you would have an opportunity for

Q Are you aware of any plants in Wsconsin that say

investnent in plants and their equipnent; is that correct?

cheese vats or other equipnment with the additional revenue

A. Not specifically. But | wouldn't say it is out of
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A You nean a horizontal vat or vertical vat?

Q No. A vertical vat, a Double O style vertical
vat .

A Simlarly to your earlier question, | don't know
t he answer to that question.

Q Ckay. Do you have any information from your
nmenber ship regarding the butterfat recovery or butterfat
retention that they realize at their plants?

A. | don't have that today, no.

MR. M LTNER  Thank you.
| don't have any ot her questions, your Honor.
CROSS- EXAM NATI ON
BY DR CRYAN:

Q Good norning. Roger Cryan for American Farm
Bur eau Federati on.

Hel l o, M. Unmhoefer. [It's very nice to see you
agai n.

A. Thank you.

Q | appreciate your being here to testify, and
appreci ate your honest and well-informed testinony.

So you oppose inclusion of 640s in the survey; is
that correct?

A. Yes. Speaking on behalf of ny board, yes.

Q O course, when | say "you,” I'm-- well, I'Il try
to make that clear

A Ckay.

Q And you say you -- Wsconsin Cheese Mkers

Association say it doesn't add to price discovery because
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it's not traded on an exchange?

A. Right. Wen | talked with nenbers that make 640s,
t hat was sonme of the feedback | received.

Q Are all 40-pound bl ocks traded on the CME?

A Are all 40-pound -- no, there's restrictions on
the age and on the color and so forth.

Q But there are additional 40-pound bl ocks that are
priced under the survey that are -- where the price is
collected in the survey -- in the current NDPSR survey?

A Did you say there's nore than sonething el se?

Q There's nore -- there are substantially |arger
vol unme of blocks traded on the NDPSR -- |'m sorry, not
traded -- there's a substantially -- let nme take a breath
and sl ow down. | think everybody will appreciate that.

There's substantially -- a substantially |arger
volunme reported in the NDPSR survey of 40-pound bl ocks
than are traded on the CME every nonth?

A. Well, | don't have data in front of me. | think
could say that that's probably true. Yes.

Q Ckay. And so does that additional reporting in
the survey add to price discovery through the NDPSR?

A The NDPSR is price discovery for the purpose of
setting the Class IIl and IV price -- Cass IIl price.
And 1V, excuse ne.

Q But there's substantially nore volunme in the
survey than there is on the exchange, and if the -- in
effect, those blocks are traded, they are being sold on

t he basis of the exchange in the sane way that you are
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sayi ng that 640-pound bl ocks are traded on the basis of

t he exchange, woul d you advocate for using only the CVE

price in the pricing of Cass IIl mlk?
A | definitely didn't cone here with any sort of
proposal |ike that.

Q But is that the inplication of the argunent that
640s don't add to price discovery?

A. The argunent that they don't add to price
di scovery is that they are using -- when they report to
t he governnent or when they sell at the CME, the industry
uses the 40-pound bl ock to decide the price of a 640 -- or
as a basis for the price.

Q The 640s are traded on the basis of those 40-pound
bl ocks?

A Right. Sone value related to -- not identical,
obviously, but it is the -- they use the 40-pound bl ock as
a basi s.

Q Very closely related, you are saying not identica
but very closely rel ated?

A | don't know.

Q Okay. In your discussion with Ms. Hancock you
suggested a difficulty in getting cheese nmakers to fil
out the survey for Dr. Stephenson's survey.

Are any of your nenbers opposed to including 640s
in the survey, at least in part, because they don't want
to be bothered to conplete the weekly surveys or to be
subject to regular review and audit for those surveys?

A. Well, | don't agree with the first part of what
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you said. | didn't describe a situation where nenbers
were reluctant to fill out that survey. But
Dr. Stephenson did. That's how he started --

Q You said there were sone that said they woul d and
didn't. You thought that there were.

A Yeah. | don't know who ended up filling it out.

Q Let's forget the first part. Let's talk about the

second part.

A. Ckay.
Q Did sone of your nenbers oppose the inclusion of
t he 640-pound blocks in the -- in the NDPSR because they

don't want to participate in the survey?

A | did not receive that feedback.

Q Ckay. How many of your -- of the proprietary
cheese plants in your nenbership are pooled plants?

A | don't know.

Q Are there nmany?

A. A pool ed pl ant?

Q Specifically a pooled plant, not receiving pool ed
m |k, but a pool ed plant.

A Pool ed when they pool ?

Q Pooled as a plant. |If you don't understand the
concept --

A. Soneti nes they pool, and sonetinmes they don't.

Q Sonetines they pool the mlk, or sonetines they

pool the plant, the proprietary plants they pool --
A | think a shorter answer would be that | don't

have that data with nme today.
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Q Ckay. Well, if -- if nost of the plants are --

okay. You don't have an answer for that.
DR. CRYAN. kay. |'mdone. Thank you.
CROSS- EXAM NATI ON
BY MR LAMERS:
Q Mark Lamers, Laners Dairy.
Good norning, M. Unmhoefer.

A Good norni ng.

Q Hey, sonething that seens to be kind of not tal ked
about here, and that is with the Make All owance proposals,
the concern is that it's going to reduce producers
i ncome, correct?

And is it true that in --

(Court Reporter clarification.)

THE COURT: \Woa, good question. Wen he said
“correct,”
THE WTNESS: Was that the -- it seened |ike he

what was your response?

was noving on to the rest of his question.
THE COURT: Ch, okay. He was, but he asked one,
so let's get an answer.
THE WTNESS: Could you restate the question?
BY MR LAMERS:
Q The question is, the concern with the
Make All owances is that it would reduce incone to the
producer ?
A. Sone have expressed a concern |like that at this
hearing that | have heard in testinony.
Q Ri ght .
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So in a supply and demand narket, has it been your
experience that when supply is tight, that the price goes
up?

A In -- in textbook econom cs, sure.

Q Yes. kay. So sonething that hasn't been brought
up is, if there was sone kind of supply control, is it
feasible to expect that the price of the cheddar market
could go up, that it could offset the Make Al |l owances so
t hat producers woul d see an actual return?

A Supply control on --

Q Fluid mlk -- on fluid mlk to the market.

A Raw m | k?

Q Raw m |l k to the market, yes.

A | am not an econonmist, and | do not have an
opi ni on today on supply managenent. If | did, | don't
t hink you would want to hear it.

Q Ckay. Well, there's many things that -- you know,
we tal ked about signals to the producer, you know, whet her
the -- if the price is high, they may produce nore because
t hey have nore inconme, and if the price is too |ow, they
supply nore because they need to cover their costs.

So if there was sonme kind of supply control on

that, that -- would that maybe hel p the nmarket as a whol e?
A. | guess I"'mnot going to render an opinion on the
suppl y managenent programtoday because it's -- it's not

in the scope of the hearing and not sonething our board
has di scussed for years.
MR. LAMERS: GCkay. Thank you.
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CROSS- EXAM NATI ON
BY MR SJOSTROM
Q Good norni ng, John
A Good nor ni ng.
Q Lucas Sjostrom Edge Dairy Farnmer Cooperative.
M. Umhoefer, do any of your nenber plants
restrict how nmuch mlk they can send to the processor,

whether it's private or cooperative, restrict how nmuch a

producer can send to your plants -- excuse nme, your nenber
pl ant s?
A. | don't -- | don't knowif | know the answer to

that on a nati onw de basis.

Q You don't know if any of the plants whom are your
menbers restrict how nuch farnms can send to those plants?
How nuch m |k those farnms can send to those plants?

A That was ny answer, yes.

Q Regar dl ess, are your nenber cheese plants that
woul d be subject to Make All owances, are they restricted
in how much cheese they can nmake, how nuch that woul d be
subj ect to Make Al |l owances?

A Restricted by whonf?

Q Anybody. |Is there a limt on how nuch cheese they
can sell if they are also receiving a Make Al |l owance for
t hat cheese?

A | nposed by whon?

Q Anyone. Is there alimt, if you received -- if
you are a cheese plant that receives the Make Al |l owance,

is there alimt on how nuch of that cheese you can nake?
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A. Is there a limt on how much cheese a dairy pl ant
can make?

Q Correct.

A. Vell, there's limts based on their sales,

perhaps, their ability to have a market for that product,
their avail able | abor on a given day, the functioning of
t he equi pnent, the weat her.

So, yeah, there are -- there are limts on what a
dairy plant can do on any given day.

| f you are asking about is there a governnent
program that stops a cheese nmaker from producing product;
is that what you are asking?

Q Yes. Is there -- if you want to make a bet that,
okay, maybe | don't have the | abor, the weather's
terrible, I can't even get the mlk trucks, but I want to
make a trillion barrels of cheese, or 40-pound bl ocks,
because | think next week sonmeone's going to buy that, can
you nmake a trillion?

A. Not under that scenario, you can't, no.

Q Could you, if all the pieces fell together? |Is
there an upper limt of what you can nake?

A Yes. The available ml|k would be one of the
limts you would face.

Q And would it -- would it nake sense to you that
your nmenbers put mlk supply limts on their patrons?

A Again, | don't have a board discussion to bring to
you about what has suddenly becone an interest in supply

managenent at this hearing.
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Q So you have heard of nothing in the industry of --
you know of no one in the industry, or at |east of your
nmenber shi p, who have put supply controls on their farnms?

A | don't have any information on that to bring to
this hearing today, no.

Q Have you heard of base/excess plants anong your
nmenbership for their farns?

A. | don't think I was told to cone here today and
di scuss the paynent prograns of individual nenbers.

Q So -- so you are not answering yes or no, you are
just not willing to bring that information today, just to
be clear for the record?

A. | don't have know edge of what you are talking
about today to bring to this hearing.

Q Ckay.

MR, SJOSTROM  Thank you for your tine.
THE WTNESS: Thank you
THE COURT: | would entertain questions fromthe
Agricul tural Marketing Service.
CROSS- EXAM NATI ON
BY MS. TAYLOR

Q Thank you for comng back. | feel like |I say this
to you al nost every day, but |I'mglad you got up this
nor ni ng.

A. Thank you.

Q Just a couple questions, and | don't think it's
been covered yet.

| know you nentioned you have nenbers -- as a
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trade organi zati on, you have nenbers that are
manuf act urers, cooperatives, and -- but you are both
cooperatives and private-owned conpanies. But | think you
said there's other nenbers, two dairy converter/processors
and two industry suppliers on your Board of Directors.

Did | get that right? There's 17 -- how many

nmenbers are on your board? | guess --
A. 17 and two and two, there are 21.
Q | haven't had enough coffee yet to put together a

coherent thought, apparently.

But since your board kind of spans different
sectors of the industry, can you just expand on how the
board reaches a reconmendation? Does it have to be a
maj ority vote, a consensus vote? How do you --

A. Sure. To clarify that second group, there's a
tier of processors in the industry who take finished dairy
products and further process them Mst commonly they are
cutting that cheese, or they are doing something with
butter to further package it. They didn't make it, they
are just noving it forward to the consuner.

Q And if | can ask one question on that piece.

Then - -

A Sure. Sure.

Q -- those particular nenbers do not buy m Ik from
dairy farners?

A That's correct.

Q And are not subject to Federal Order regulation?

A. That's correct.

TALTY COURT REPORTERS, INC. 5586

taltys.com - 408.244.1900

Sept enber 27, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q Ckay.

A. That's a good distinction.

Q Ckay.

A Yes. We have a consensus nodel for the board. W

| ook to make unani nous decisions in the board neetings.

Q Ckay. Is it required or that's just the idea?

A. There's nothing in the bylaws to that effect, but
there is decades of precedent, even precedi ng ne, that
it's a board that |ooks to find the answer that builds the
consensus that |eads to a unani nbus vote.

Q O the 17 dairy manufacturers in the board,
because you nention you have co-op nenbers, are any of
t hose co-op nenbers?

A Yes.

Q And | don't know if | caught the answer to this.

A Yes, there are.

Q | -- 1 think it was asked earlier, and | don't
think I caught the answer.

O your 81 nenmbers how many are cooperative
menber s?

A Al right. | didn't answer that question because
| didn't have that data wth ne today. And we don't --
anot her board deci sion many years ago was that we don't

list our nmenbers publicly, so --

Q Ckay.
A -- they asked ne to honor that.
Q Thank you. | would not want to you not honor

that. So thank you.
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Do you know if any of the nenbers are -- any of
your nenbers are al so nenbers of National MIk?

A Do | know that? | know that. | don't know if
t hat would cone close to sort of divulging --

Q |"'mnot asking -- | wouldn't want you to divul ge.
|"mjust -- we have one group of cooperative
representatives asking for one thing. And since you have
cooperative nenbers, that's why I'"mcurious if there was
sone crossover there, or they're just a distinct set of

cooperative nenbers?

A. | think I'll stay with what | said earlier, where
we don't name our nenbers, SO --

Q Ckay.

A. -- | wouldn't want to --

Q And | know M. Cryan asked sonme questions on the
pl ants of your nenbers, but I'm-- since they are nostly
cheese plants in Wsconsin, |'mguessing nost of themare

not pool ed plants, but they m ght get pooled mlk.

A Yes.

Q They m ght not be pool ed thensel ves.

A Sonme -- | think nost are pool ed plants.
Q Ckay. At sone point?

A Yeah.

Q Ckay. Can you talk about -- or has your

menber shi p had any di scussions on, since they are nostly
manuf act urers, when they choose to pool and when they
don't choose to pool, and kind of what goes into that

deci si on- maki ng?
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A. Well, that is -- that's an interesting question.
W -- we have seen where the rising costs for |abor and
energy and naterials and so forth have put a lot of ny
menbers in a position where the price they receive from
t he marketplace for their dairy products isn't sufficient
to cover their costs. And so when they | ook at that
announced Class Ill price, sonetinmes they don't have the
noney. You set a target that's too high for them and
t hey have to depool .

And anot her exacerbating elenent to that is that
many of ny nenbers -- and this is sonething we have
witten to USDA about for decades -- many of ny nenbers do
not produce dry whey. Many of ny nenbers do not process
whey. And you heard fromM. WIIs who says he got

pennies for his wet skimed -- maybe ski nmed -- whey.
Where the dry whey price mght be 50, 60, 70, $0.80 a
pound, he's getting -- | think he's -- he had a figure in

his testinony that was pennies.

And so that is another factor where the Cass |11
target price for a cheese nmaker that does not produce dry
whey and is facing higher costs, that's a doubl e whamy
for themto -- try to neet that Cass Il price. They
just don't have the noney. And that's when you see
depool i ng take pl ace.

Q So for those nenbers who choose not to pool for
what ever reason, are they able to utilize forward
contracts? How do they -- what's -- what are sone of the

systenms they set up to pay their farmers if it's not
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necessarily what the m nimumuniformprice is?

A. So I'l'l stick with ny cheese naker in Wsconsin
who is facing sone of these concerns. They do not
contract with farns for mlk. They -- there aren't
contracts in Wsconsin for nost of the mlk between the

farm and the pl ant.

Q So the farnms can just nove around if they can find
a wlling buyer?
A Yes.

Q And the buyers can decide not to take the mlk for
what ever reason if they so deci de.

A. Yes. There's no binding docunent between them
that's true.

Q Do you think if the Make All owances, as you have
proposed, were adopted, that your nenbers would return to
nore regul ar pooling? W have heard sone -- | asked this
guestion. W have heard di scussi on about how sone peopl e
find depooling to be disorderly. So in that context of if
t he Make Al |l owances were higher, would they choose to
return some mlk to the pool?

A Yes. In the scenario | laid out where it's really
this Make Al'l owance that is not now covering the costs
they face, if a future Make All owance was set at a higher
| evel that hel ped them cover their costs, they would not
have to hit the panic button and depool.

Now, as | said, there are other reasons people
depool in and it's related in the -- in this instance to,

for exanple, their lack of revenue on the dry whey side.
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But it would go a | ong way toward hel pi ng t hem
have a good bal ance sheet that would allow themto remain
in the pool if they could see a higher Make All owance. |
think it would be healthier for their business and
heal thier for their ability to collect mlIk and be
conpetitive payers.

Q | forgot to ask this question. But you say all
your nmenbers are manufacturers. So does that nean none of
themare Class | bottlers? Wuld that be accurate?

A That is accurate.

Q And does WCVA nmarket any mlk or payroll any dairy
farmers?

A No.

Q Ckay. On the bottom of page 2, that's where you
tal k about the two surveys -- or the one survey and the
one forecast nethodol ogy, Dr. Schiek's study.

And | have asked this question of other wtnesses.
You know, in the past USDA has done averages of various
studies that were presented on the record, but in this
case we're being asked to use an average of a study and a
forecast.

So can you explain why you think it's appropriate
for USDA to use a forecast to determ ne Make Al |l owances?

A Sure. | -- when our board discussed this with --
what |'ve tried to tell themfromny perspective was that
we cone here to give you information and i deas, and then
you have to cone up wth a deci sion.

And so we saw the opportunity to give the fresh
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data fromthe Stephenson study, and take the audited data
fromCalifornia which was -- was a gold standard at the
time, and asked Dr. Schiek to update that using sone
i ndi ces show ng cost inflation that are readily avail abl e.
And that conbination of data seens useful

And we sinply took that data, and because you
want ed a Make All owance for cheddar and a Make Al |l owance
for dry nonfat dry mlk, etcetera, we took a sinple
average of those two. And now we hand those to you, and
you may decide what to do with them But it's good data,
and it's -- it's up-to-date data, and we hope you enj oy
wor king with that data.

Q |"msure the Secretary is very nmuch going to enjoy

working with this data.

On the inplenmentation schedule that is being
proposed, so initially 50% and then one-sixth, one-sixth,

and one-si xth, how did you all decide that that was an

appropriate -- you know, how did you cone to those
nunber s?

A | can tell you that |I did not cone to that
conclusion nyself. So it was -- it was -- you would have

to ask other people who created that particul ar schene.
But our board agreed with that schene, so the -- how they
got there may be relevant, but it's where we | anded.

Q Okay. And | take it, | think from questioning
from Ms. Hancock, that that was a particular when you talk
about consi derabl e debate the board had, that

i npl enent ati on schedul e is what you are tal ki ng about, and
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sone perhaps wanted it all in the first year and...

A. Yes, it is true to say that sone of ny nenbers,
you know, really feel the pain of falling behind on their
ability to hit these class mlk targets and would like to
see Make All owance relief sooner than later. That's fair
to say, yes.

Q And | forgot to ask this. O your nenbers, do you
know how many -- because | think you nentioned that sone
of your nmenbers just nmake specialty cheese?

A That's fair.

Q But how many -- approxi mately how many nenbers

make actual commodity cheddar?

A. Wel |, nost of the volunme of cheese that mnmy nenbers
woul d produce would be commodity -- oh, cheddar, just
cheddar? You said commodity cheddar. | thought you were

saying commodity cheese. Mst of the cheese --

Q | asked -- |'m asking on cheddar since nmakes is
for cheddar, so conparabl e products.

A. Wel |, makes are for everything. But how nuch
commodity cheddar is made by ny nenbers, | -- | would have

to work up that data for you

Q Ckay.
A A lot.
Q That is nore informative than "a little," | guess.

On the new paragraph that you are proposing,
paragraph R, that tal ks about if there's a study done and
USDA has funding and conducted it earlier than when a

staggered i nplenmentation would hit, you just want that

TALTY COURT REPORTERS, INC. 5593
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Sept enber 27, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

nunber adopted, January 1st?

A. That's true. If -- if -- if that could happen,
t hat woul d be great.

Q And so | just want to be clear then. You would
want that to be automatically updated and skip this |ovely
hearing that we're having right now or it would still go

t hrough the rul emaki ng process?

A That's a great question. | think that part of the
di scussion in the industry should have -- when we try to
make | anguage, presumably in the FarmBill, | doubt a
separate bill would ever pass -- that would be part of the
di scussion, howw l|l we do this. And | -- ny nenbers
woul d, |I'msure, get behind the idea that we want -- if

USDA coul d take over this process and create a new gold
standard auditing programthat's national, we would want
the industry to |l ook at that and say, that's the nunber.
| f we have got this inpartial governnment body with trained
staff, sweeping the nation, getting this data, crunching
t he nunbers, and saying, here's what the Make Al |l owance
shoul d be, then that's what the Make Al |l owance shoul d be.
And so you would think you could inplenent that

then as quickly as possible without a | ot of debate
because you don't have a dog in this fight. You would
find a nunber that -- that a person that's an accounting
styl e person would say, this is what we discovered, and
this is what we're going to set.

Q And if | can ask, on yields, there's been sone

di scussi on about having this survey and it would | ook at
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2023

bot h manufacturing costs and yi el ds.
So does that sanme sentinment carry over to the
yield side or --
A For you to audit for Make Al |l owances are you
sayi ng?
Q There's been discussion that a survey that cones
out of the FarmBill would allow USDA to | ook at

Make Al l owances, manufacturing costs, but also | ook at

yield factors in the fornmulas woul d be updated. And so

inthe FarmBill.

So then would you want this to include an

know, find those nunbers out through this survey?

future, as an industry, as an association, as an agency.

What this | ooks Iike and what it includes | think is a

in our group, so | would hope to defray that answer.
Q Ckay. | wanted to turn to your other statenent

and opposition to Proposals 4 and 6.

A. Ckay.
Q Ckay. You have a sentence in here tal ki ng about
the -- one of the reasons your nenbers don't support

in the price series for cheddar already kind of brings in

a bit of price volatility and divergence, and so addi ng

yields, so there can be sone consi deration of whether the

let's just assune, for illustrative purposes, that that is

aut omat ed update of yields as well if we were able to, you

A | guess that's a discussion that | think is in our

future discussion. Haven't had that discussion yet in our

addi ng 640s i s because basically having bl ocks and barrels

r TALTY COURT REPORTERS, INC.
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640s woul d make that worse. |'m summari zi ng what your
sentence says.

A. That's a fair sumary.

Q | was curious if you had a position on renoving
barrels being the case that you say that those two things

add volatility, since we do have that proposal in front of

us.
A. We do not, as an association, have a position on

t hat topic.
Q Ckay. And the last question. You have a sentence

on here, this is sonething | had not heard yet in these
past few weeks. Another reason was: "Relatedly, the
return of wooden or plastic structural packagi ng woul d
deter potential buyers.”

Coul d you just expand on that?

A. Sure. | think what people were saying is you

m ght, in a cash market, have brokers and ot her sort of
m ddl enen willing to take product and resell it. \When the
t hought froma nenber was that if you -- and that pretty
much noves one direction, and if the truck enpties, then
life is good.

When you have 640s, you have this material, that
i s the packagi ng, the wood, the springs, or the stretch
wap -- which I'mokay, they can throw away the stretch
wap -- or the plastic box is sonething you don't deal

wth with a 40-pound bl ock. That material has to go to

the -- it has to be disposed of by a party to a third
party, which will then recondition the wood, or, you know,
TALTY COURT REPORTERS, INC. 5596
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t he conpanies that do that, they prepare that packagi ng
for yet another use, or it has to return back to the
manuf acturer. That's a step that doesn't exist with the
cardboard, 40-pound bl ock. You just throw away the

car dboar d.

So it was just seen as another deterrent to having
anyone, just anyone, decide they are going to specul ate
and buy a load and resell a | oad of 40-pound block. It's
just an inpedinent to the ease of cash purchase.

Q Ckay. And then of your nenbership, do -- |
know -- | think your nenbers that testified earlier in
this proceeding said they nmake 40-pound bl ocks.

Do any of your nenbers nake 640s?

A Yes.
Q And do any of your nenbers neke barrel s?
A Yes.
Q Ckay.
M5. TAYLOR: | think that's it from AMS. Thank
you.

THE COURT: Does anyone el se have a question
before redirect?
CROSS- EXAM NATI ON

BY MR SJOSTROM

Q Hi , again.

A Hel | o.

Q Ms. Tayl or had sonme good questions that created
sone good questi ons.

Lucas Sjostrom Edge Dairy Farmer Cooperative.
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| just wanted to get to the nenbership question,
because it's always curious when it's understandably not
wanting to be reveal ed.

But how -- if you are a nenber of the WCMA Board
of Directors, do you need to be a nenber or froma nenber
or gani zati on?

A Someone on our board has to be a nenber of
W sconsi n Cheese Makers Associ ation, yes.
Q Thank you.

And therefore, if we can infer fromyour website
that Ell sworth Cooperative Creanery, Associated M|k
Producers, Inc., and Forenpst Farns are all nenbers of
National M Ik, they would be nenbers -- they are nenbers
of your Board of Directors, they would al so be nenbers of
t he WCVA?

A. Right. Qur Board of Directors appears on our
website, and you went to our website --

Q Yes, Sir

A. -- and found that. So you see sone of our

menbers. Yes, that's correct.

2023

Q Al right. Yes. And | was just noting that there

was sonme crossover to help Ms. Taylor. But | understand

the --

A. Right. | can't confirmwho is a nenber of
National MIk. It sounds |like you are confirm ng that.

Q Correct.

A Standi ng there, you are confirm ng that data.

Q My question was, if we can affirmthat they are

TALTY COURT REPORTERS, INC.
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nmenbers of National MIk, then they would be crossover.

A | don't know.
Q W'll leave it at that.
Did -- and this is fromearlier -- did all of your
nmenbers -- you nentioned a very contested conversation.

Did all of your nenbers support an increase in

Make Al |l owances, and then there was a difference in

opi nion on how far they should go up, or did sone of your
menbers not support an increase in Make Al |l owances?

Qur nenbers supported our proposal --

My question --

-- whi ch has Make All owance i ncreases.

o > O >

Correct.
My question was, did all of your nenbers support
sonme increase in Make Al |l owances?

A Well, we have a structure with commttees and a
board, so the comm ttee makes recomrendati ons to the
board. So there's sone nenbers on the committee and
there's sonme nenbers on the board, so that was the pat hway
for the decision.

So you said, | think you said all nenbers. |
can't say what is in the mnd of every single nenber of
t he association, but | can tell you that's how our board
vot ed.

Q Under st ood.

And so it could be possible, in other words, that
sone of your nenbers supported no increase or even a drop

in Make All owances, as unlikely as that is?
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THE COURT: That's too specul ati ve.
MR, SJOSTROM That is speculative. 1"l
withdraw. That's fi ne.
BY MR SJOSTROM
Q Ms. Tayl or asked a question about witten
contracts, and | -- that part | wasn't clear about.
Did you say sonme, none, or all have witten

contracts?

A. As you probably know, there's a vast majority of
farms in Wsconsin that are not -- do not have a contract
wth their mlIk buyer. | believe there are sone farns in

W sconsin that do. But | was speaking to the vast
maj ority of Wsconsin dairy farnmers and m | k buyers.

Q And your -- your nenbership's nuch broader than
W sconsin, correct?

A True. | have been falling back on ny Wsconsin
roots at tines in this hearing.

Q Yes.

And so that statenent would be for beyond

W sconsin, | suspect, throughout your whol e nenbership, or
is that Wsconsin specific?

A Right. | believe that there's a mxed bag in the
United States of mlk that is not related to a contract

bet ween buyer and seller and m |k that is.

MR. SIOSTROM  Thank you. That's all | had.
Appreciate it.
THE COURT: |'d hear from Agricul tural Marketing
Ser vi ce.
TALTY COURT REPORTERS, INC. 5600
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M5. TAYLOR: Thank you, your Honor. | had a few
nore questions get sent to ne | didn't see while we were
Cross-exam ni ng.

CROSS- EXAM NATI ON
BY MS. TAYLOR

Q W -- we had a di scussion about the
appropri ateness of using an average of Dr. Schiek's
forecast and Dr. Stephenson's study, both of which --
well, Dr. Schiek's just California plants, and
Dr. Stephenson's had California plants in it.

So your opinion on, you know, if we're asked to
take the average, is that sonehow skewi ng the results in
sone way towards California plants that woul d be doubly
counted in the average?

A. | don't think it's right to say they are doubly
counted. | think they sinply appear in both, but | don't
think they are getting anything doubled. Like a volune
isn't being doubled. | think you should have perhaps
gotten simlar data fromthe two surveys, or the survey
and the study, or the two studies, what have you.

But | think that this data is yours to consider as
you see fit. | think the value of the Schiek study is
that it's based in the audited data fromthe California
Departnment of Food and Agriculture. That was, as | said
earlier, the gold standard in the United States for cost
data. Unfortunately they didn't continue doing it, but I
think Dr. Schiek did a marvel ous job of trying to carry it

forward with indi ces of costs.
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And havi ng that robust data and the data from
Dr. Stephenson, the nost sinple thing, the nost fair thing
that we could think to do was to sinply put themtogether
for you.

Q But you wouldn't think that those -- that average
m ght skew the results towards the plant structure that's
prevalent in California or their cost characteristics
that's prevalent nore in California and not in the rest of
the country?

A | can tell you that | guess it nust have cone out
in the hearing where maybe Dr. Stephenson said where his
data canme from That would have been a revelation to ne
during the hearing had | heard that, because |I did not
hear that, and our board did not know that previously,
because we had zero information on who had participated in
his survey.

So sonething for you to consider, but | still
think that in the mx is that good, actually audited plant
data from California that has a key role to play in the
Make Al | owance deci si on.

Q Ckay. And then so you do find those nunbers or
your nmenbers find those nunbers reflective in sone ways of

the cost that they incur in Wsconsin and surroundi ng

states?
A. You know, there's a saying that when you pick a
Make Al l owance, it's -- it's nobody's Make Al | owance,

right? It's a nunber. And it's not M. Heiman's
Make Al l owance, it's not M. WIIls' Mike Al owance, who
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both testified earlier in the hearing. Theirs were $0. 32
and $0.77 to make a pound of cheddar. But it will be a
nunber that you try to find that is just right to try to
keep a diversity of plants and farns thriving in the

Uni ted States.

Q So that -- that's a good answer to lead ne to ny
next question.

A Ckay.

Q And | appreciate the deference to USDA finding the
ri ght nunber, but this is the industry's program and so
we do try to take everyone's thoughts and advice into
consi derati on.

So given that, you know, for Dr. Stephenson's
study, we have an average, and we have a high cost nunber
and a | ow cost nunber as he breaks it out for each
pr oduct .

So you have been head of Wsconsin Cheese since
the '90s as you indicated. So given that, your experience
in the industry and -- you know, what would you say is a
fair Make Al owance? Where should it be set? Should it
cover all the high cost plants? Should it cover only the
| ow cost plants? | nean, what's your opinion on that?

A. Well, | think that's a great question. It cones
down to a goal really. Because it's going to be sonmewhere
on that spectrum So you have to decide, what's our goal ?
What are we trying to acconplish when we set this
Make Al | owance?

And | would say that this industry and in this
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hearing, you often hear a |ot of talk about commodity
product, and that's because these -- we use commodity
product to set these prices. And | guess then by design
you don't hear a | ot about the consuner or trying to

pl ease the consuner or delight themw th great dairy
products.

But part of that is having the specialty cheeses
and the specialty butters and whatever we can dreamup in
the industry fromCass | to Cass IV to win back
consuners that are leaving us in sone cases or are, you
know, growing up in a famly that -- that didn't drink
fluid mlk or have noved on fromcheese. W have -- we
have a bigger battle here than this battle.

And so | advocate and have tried to advocate ny
whol e career that we have a job to face the consuner and
stop facing and talking to ourselves. W need to have
t hese specialty cheese plants and these gournet products

that are the spear point of our narketing effort.

So I'mhoping USDA will keep in mnd we're not
just trying to nake a programthat -- that nmakes cheddar
bl ock. W're trying -- to have a diverse dairy industry,

to have a diverse set of small farnms and big farns is to
have a diverse set of small plants and big plants. CQur
smal | plants, cheese plants, for exanple, thrive on having
small farns. They can be overwhel ned by having one big
farm They fear having one big farm serving them because,
you know, the relationship is tenuous.

So we want a diverse thriving industry that sets
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the Make Al lowance to |l et sone of those specialties stay
afloat, and -- and we all win | think as an industry, if

you set them-- the Make All owance at a place where we

2023

have diversity in product, and diversity then in farmsize

and pl ant si ze.

Q So could I ook at that as your kind of definition
of what a fair Make Al | owance woul d be --
A Sur e.
Q -- incomng to afair Cass Il price?
A Sur e.
M5. TAYLOR: | think that's it. Thank you.

MR ROSENBAUM  Your Honor, Steve Rosenbaum

| nternational Dairy Foods Associ ati on.

At this point | would sinply Iike to nove Hearing

Exhi bits 258 and 259 into evidence.

THE COURT: |Is there any objection?

There is none. Exhibit 258 is admtted into
evi dence.

(Exhi bit Nunmber 258 was received into

evi dence.)

THE COURT: Exhibit 259 is admtted i nto evidence.

(Exhi bit Nunmber 259 was received into

evi dence.)

THE COURT: M. Unhoefer, thank you so mnuch.

It's time for either -- oh, an hour and a hal f.
It's time for a ten-mnute break. Please be back and
ready to go at 9:45.

(Wher eupon, a break was taken.)
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THE COURT: Let's go on record.

We're back on record. It is 9:46.

What witness will testify about the exhibits that
we have been handed?

MR, H LL: That will be Brian R ordon.

THE COURT: Good norning. Before |I swear you in,
| want you to experinent with that chair and that mc to
see if you like, you know, your ability to read your
docunent and speak into the mc. You may have to adj ust.
Al right.

Pl ease state and spell your nane.

THE WTNESS: M nane is Brian R ordon, B-R1-A-N
R-1-OR D ON.

THE COURT: Have you previously testified in this
pr oceedi ng?

THE W TNESS: | have, your Honor.

THE COURT: You remai n sworn.

THE WTNESS: Thank you

BRI AN RI ORDON
Havi ng been previously sworn, was exam ned
and testified as foll ows:
DI RECT EXAM NATI ON
BY VR. HILL
Q So since you have already testified, I'"'mgoing to

make this quick and easy for you.

THE COURT: M. H I, please identify yourself.
MR HLL: Brian H I, USDA.
BY MR HILL

r TALTY COURT REPORTERS, INC.
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Q So when you testified earlier, did you do so in
response to a data request?
A | did.

Q And is your testinony today nade for the sane

reason?
A Yes.
Q And in front of you, do you have two docunents

that are marked in the top right corner Exhibit 60 and
Exhi bit 617

A Yes, | do.

Q And | do want to say online these are actually
USDA Exhibits 60 -- or USDA 60 and USDA 61. Online it is
identified as such on the Iinks for those docunents.

So the first docunent -- hold on one second.
Are these docunents prepared by the USDA in
response to a data request?

A. Yes, they were.

Q Al right.

MR HLL: | would like to mark these for
identification, your Honor, as | believe, actually,
Exhi bit 260, for what's shown as Exhibit 60, and 261 for
what's shown as Exhibit 61.

THE COURT: How did you get that to cone out
exactly like that? Excellent.

So Exhibit 260 is USDA Exhibit 60, and Exhibit 261
is USDA Exhibit 61.

(Exhi bit Nunbers 260 and 261 were marked for

i dentification.)
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BY MR HILL:
Q So, again, these were prepared by the USDA
pursuant to a data request; that's correct?
A Yes.
Q Ckay. So -- and you are the |ucky person who
stepped forward to testify to them is that correct?
A. Yes. | was the lucky person that didn't step back

| ast week, so |I'm happy to be here to do this.

Q You beat ne to the punch line. That's where |I was

goi ng.
So if we could | ook at what's now i dentified as

Exhibit 260. Could you just kind of wal k us through that

docunent and |l et us know -- share what that's about.

A. Yes. This docunent shows producer ml|k by state

and county for the Central Federal Order. This is Oder
Nunber 32. The -- it shows data for all the nonths of
2002, January through Decenber. That -- the table

i ncludes the nane of the state, the state code, and the
county code, county, and it does include the nunber of
producers in each county and the producer mlk. And |

believe at the bottomit's -- | don't know if there's a

total -- yeah, there's sone totals at the bottomas well.

Q And so it just goes on |like that for each state?

A. It does. For each state, each county, and then

each year.

Q And | notice under the county, it appears at the

end of each state, under the county, there's sonething

that says "restricted.”

TALTY COURT REPORTERS, INC.
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Coul d you explain that for us?

A. Yes, | can. So the restricted line basically is a
subtotal of any of the counties that were restricted and
we couldn't show individually. So the totals for the
producer and the pounds were just subtotal ed together and
shown.

Q Ckay. Thank you very nuch

So let's |look at Exhibit 260 -- excuse ne, 261,
and pl ease expl ain that docunent for us.

A Ckay. This is docunent, also at the request of a
proponent, was put together. It has two different tables.
"Il talk about the top table first.

The top table is Federal Order 33 producer mlk
pounds received at pool distributing plants and partially
regul ated distributing plants by state requested for 2015
and 2002 (sic).

W have got a footnote on "requested." That's
basically indicating that the states that are listed in
this table were specifically requested by the National
M1 k Producers Federation (NWMPF), who were the requesters
of this particular information. That footnote will also
hold for the bottomtable.

So the first table is showi ng the colums for
year, 2015 and '22, and then colums show ng | ndi ana,

M chi gan, OChi o, Pennsylvania, and then a total. And then
t he nunbers inside are just reflecting the total volune by
pound.

Q Al right. |Is there anything else in Exhibits 260

TALTY COURT REPORTERS, INC. 5609
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Sept enber 27, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

or 261 that you would like to add to your testinony?

A. Ch, yeah. I'Il just go over the second, the |ower
table of this Exhibit 261
Q Yes.

A | was just pausing for everyone to absorb that.
Q Dramatic effect.
A Dramatic effect.

So Federal Order 33 receipts of producer mlk
pounds by state requested for 2015 and 2022 are presented
in the second table. Sane structure of the table, it's
show ng year 2015 and '22, and then colums for the
corresponding states in the above table, Indiana,

M chi gan, GChi o, Pennsylvania, and then a total.

MR HLL: | think that's all | have, your Honor.
He's avail abl e for exam nati on.

THE COURT: Is this nonent the first tinme that the
participants who are here in person have seen the data?
No.

MR. HILL: No, it's been online, | know, for a
l ong tinme, yes.

M5. TAYLOR For weeks, we notified them

THE COURT: She said a week. You said a |ong
time --

MR. HLL: She said "weeks."

THE COURT: Oh, weeks. | just wanted to be clear.

MR, H LL: That's fine.

THE COURT: It's been online for weeks. Very
good. Thank you.
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MR, ENGLISH: Chip English for the M1k I nnovation

Goup. And | confirmthat it's been online for quite a

whil e, and we thank the Departnent.
CROSS- EXAM NATI ON
BY MR ENGLI SH:

Q So, sir, | have a couple of questions, and we'l|l

see how far | can get.

So I've forgotten, how | ong have you been with

USDA.
A USDA, since 2000.
Q Ckay. So maybe this will work.

So let nme start with nmy shorter discussion,

think, which is Exhibit 261. And so this information does

not purport to represent, for instance, how nuch

Pennsyl vania m |k would be received at an Order 1 pool

di stributing plant, correct?

A Yes, correct.

Q Ckay. And also would not reflect, for the second

chart, receipts of producer mlk other than pool

di stributing plants for Pennsylvania that were actually

received in Order 1, correct?
A. Correct.

Q It also wouldn't reflect, to the extent that there

is a Central -- a portion of Central Pennsylvania that is

not presently subject to federal regulation, mlk received

at those plants, unless they are were partially regul at ed,

correct?
A. Correct.

TALTY COURT REPORTERS, INC.
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Q And simlarly, if -- if there were, for instance,

Indiana mlk, it could just as well be pooled on Order 5,

correct?

A. There -- there could be Indiana m |k pool ed on
Order 5, yes.

Q So the bottomline is this does not represent the
total volunme of producer mlk. It is literally limted to
t hose states as received at either pool -- either pool

di stributing plants or as producer mlk for Order 33
pl ants only, correct?
A Correct.
Q Ckay. So turning to Exhibit 260.
Unli ke Exhibit 261 -- and | apologize if -- if |
mssed it witing ny questions -- who requested this
information for what is Exhibit 260? Wich entity?

A. | cannot renenber who the requester is.
M5. TAYLOR: | think it was NWPF.
THE WTNESS: Was it National MIk? | think you
are right, I think we got it in the sanme letter, but |

don't have it in front of me. But | think |I just recently
saw the letter, and they are both incl uded.

MR, ENGLISH: And I'mgoing to try to keep this as
bri ef as possible, but nonethel ess --

THE COURT: | want to nmake sure that that answer
is clear.

So you believe it --

THE WTNESS: | believe | saw the letter that --
|"mtrying to recollect the letter. | don't have it with
TALTY COURT REPORTERS, INC. 5612
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me. But | think | saw both requests under the sane
docunent, saying they were from National MIKk.
BY MR ENGLI SH:

Q Thank you, sir

A You' re wel cone.

Q So if we could turn for a nonent, as an exanpl e,
to February 2002, page 9, which I think is the first page
for February 2002. | think given the fact that this
docunent is going to be in the record, | think it is
inmportant for this record to understand a few things
hi storically.

There is, at the very top of that page in terns of
the state, | think it |ooks |like six counties listed, plus
a restricted for California, correct? There's producer
mlk by state and county from California, correct?

A. It | ooks Iike seven counties, maybe.

Q Ckay. Al right. Fine.

Nonet hel ess, there's a nunmber of -- there's a --
there's a total of 68 mllion pounds of producer mlk from
California from February 2002, correct?

A Correct.

Q Ckay. And simlarly, there is a listing
restricted for Idaho, correct? See Idaho as being |isted
restricted?

THE COURT: \Where are you?

MR, ENGLISH: |'m on page 9.

THE W TNESS: Does that go to page 10 restricted

for |1daho?
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nmont h. No, it's --

top for |daho?

correct?

yeah, there's a line that says that.
BY MR ENGLI SH:

but not nore than two producers, correct?

pool ed on various Federal Orders, correct?

information to refl ect on.

Q Well, looking at USDA's website -- that is

MR ENGLISH Well, | see it in the margin here
ri ght under Col orado. Maybe | should go to a different

THE COURT: So what you are asking is what we're

used to seeing as the last item mght be the itemat the

MR ENGLISH |I'mon page 9, and it's -- for
reason the state is actually a -- you know, listed a

little farther west. So |I'mjust seeing the word | daho,

THE W TNESS: | do see I daho, and then to the

Q And that would -- in order to protect confidentia

data, that neans there was either one or two producers,

A. That the -- yes, that would be a reason to
restrict.
Q Ckay. So there was a tine shortly after Federa

O der reformthat, for reasons I do not want to dwel |

A. | don't have the data with ne. | believe I

remenber what you are tal king about, but |I don't have any

extrenely val uabl e, thank you -- post-Federal Order

right it does look like there's a 999 with a restricted --

for the nonent, that mlk fromcCalifornia or say |daho was

r TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

5614



http://www.taltys.com

TRANSCRI PT OF PROCEEDI NGS Sept enber 27, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

reform there were a series of what we woul d cal
performnce standard hearings in the early 2000s, correct?

A Correct.

Q And, in fact, there were two such hearings in the
Central Order, correct? 2001 and 20047

A | don't have a clear recollection at that tine,
but I know that there were a series of hearings that
addr essed that.

Q And do you recall whether those hearings addressed
the issue of, you know, distant m |k that m ght have
limted relationship to the order being pool ed?

A. That was ny under st andi ng.

Q Ckay. And the result of those hearings, in
seriatim was that if you | ooked post say 2005, it's
highly unlikely you are going to see California mlk
pool ed anynore on Order 32, correct?

A. have to | ook back at the data, but --

TAYLOR: If | could just stipulate.

Ri ordon works out of our Northeast office --
ENGLI SH: Al right.

TAYLOR -- so he will have limted

525 P

i nformati on on those hearings, as none of themoccurred in
his marketing area.
MR. ENGLI SH: Because they had real pooling
st andards, but anyway.
BY MR ENGLI SH:
Q Ckay. Al right. So | apol ogize, | asked the

wrong question. So --
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A And sone of this was back when | was a Federa
Order youngling, so..

Q W were all Federal O der younglings once upon a
time, sir.

So nonetheless -- and | think the Northeast

actually did have one of these hearings, correct?

A Correct.

Q Okay. But regardl ess, whatever historical data we
may be seeing from 2002 could very well be different post
that and that series of hearings that included one hearing

in the Northeast, correct? In terns of mlk that's being

pool ed that |ooks -- | nean, for want of a better
phrase -- odd to see California m |k pool ed under
O der 327

A Are you saying there was a chance there were

different regulations --

Q Yes.

A. -- in place?

Q Yes.

A. There -- between this year and after, there very

wel | may have been, yes.

MR. ENGLISH That's all | have. Thank you.

THE COURT: M. Hill, do you have any ot her
guestions for this w tness?

MR, HLL: No further questions, and | would nove
for adm ssion of 260 and 261.

THE COURT: Are there any objections?

Exhi bit 260 is admtted into evidence.
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(Exhi bit Nunber 260 was received into

evi dence.)

THE COURT: Exhibit 261 is admtted into evidence.

(Exhi bit Nunmber 261 was received into

evi dence.)

THE COURT: Thank you. You may step down.

THE WTNESS: And | just want to add, |'m happy
that | didn't scuttle M. MIltner's plan to have a w tness
he didn't have to ask questions. Thank you.

THE COURT: Ah, so you have many things to
di stribute.

MR. SIOSTROM  Yeah. So we don't an Unmhoefer
situation, for the record, if anyone wants to go before
me, you certainly can, but |I'm avail abl e.

Okay. "Il go with that.

THE COURT: Ckay. Let's go off record. Docunents
are being distributed anong the participants who are here,
and then we'll go back on record and tell you what we have
done.

(An off-the-record discussion took place.)

THE COURT: Let's go back on record.

Al right. W're back on record at 10: 04.

First I would like the gentleman in the w tness
chair to identify hinmself and spell his nane.

THE WTNESS: Lucas Sjostrom L-UCA-S,
SJ-O0S-T-RROM representing the Jer-Lindy Farns, LLC, in
this position.

THE COURT: Have you previously testified in this

TALTY COURT REPORTERS, INC. 5617
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THE W TNESS: No, your Honor

THE COURT: [|'d like to swear you in.

LUCAS SJOSTROM

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Thank you.

Wul d you identify yourself.

DR. BQZIC. Marin Bozic for Edge Dairy Farmer
Cooperative. Good norning, your Honor.

THE COURT: And just because your nane is
difficult to spell, I'd like you to spell your whol e nane
for us.

DR B&ZIC M for mlk, A-RI-N, B, for boy,

o z1-C

THE COURT: Thank you.
DI RECT EXAM NATI ON

BY DR BQZI C

Q M. S ostrom did you prepare the Exhibit Edge-11
t hat you have in your hands?

A | did.

Q And you're presenting this testinony representing
Jer-Lindy Farnms, not Edge Dairy Farner Cooperative; is
t hat correct?

A. Yes, Sir.

Q Wuld you like to read your testinony?

A WII do.

"' m Lucas Sjostrom and today I'Il explain ny

TALTY COURT REPORTERS, INC.
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background and why ny farm supports Proposal 1 with

| ogi cal outgrowth to update fat, submtted by Edge Dairy
Far mer Cooperative; Proposal 3, with the |ogical outgrowh
proposal to use a wei ghted average of bl ocks and barrels
submtted by Edge Dairy Farm Cooperative; a delay in

Make All owances, increasing yields until yield factors are
considered, and if it increases nore than $0.40 per
hundredwei ght, all m |k price equival ent divided over four
years; Proposal 16, Class |IIl Plus as proposed by Edge

Dai ry Farmer Cooperative, especially with the elimnation
of advanced prices; and a 15.5 nonth or greater delay on
any changes affecting hedging, contracting, and federal

ri sk managenent prograns.

| am here as one of four owners of Jer-Lindy
Farms, LLC. M parents-in-law, Gerard and Linda
Jenni ssen, both grew up on dairy farnms in Stearns County,
M nnesota. M wife, Alise, grew up on our current farm
where we currently live, and we raise our famly with
t hree young chil dren.

| also grew up on a Mnnesota dairy farm § ostrom
Farnms, LLP, in Lafayette, M nnesota. M grandparents,
parents, brother, and sister-in-law all continue farm ng
t here t oday.

Both ny current farmand honme farm are co-owners
of Bongards Prem um Cheese, where our mlk is further
processed into many different products. However, this
testinmony is not on behalf of our cooperative, nor ny

parents' operation. | share those notes for transparency
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pur poses.

Jer-Lindy, LLC, based in Brooten, Mnnesota, is a
200-cow dairy with a robotic mlking system feed pusher,
manure collectors, and activity nonitors for health and
reproduction. We are a Mnnesota Agriculture Water
Quality Certification program participant, which built
upon the M nnesota M|k Five Star Dairy Program

W were recognized as a 2016 U.S. Dairy Industry
sustainability award wi nner due to our formation of an
on-farm cheese plant, and the International Dairy Foods
Associ ation innovative dairy of the year in 2017.

We currently have cows making 4.4% butterfat and
3.3% protein on average. And that's |ast week, not a
yearly average.

| will go slower. Thank you, Counsel.

Wth ny wife and her parents, we also own Redhead
Creanery, LLC, an award-w nning farnmstead cheese operation
whi ch received first place natural rind cheddar at the
2023 U. S. chanmpi onshi p cheese contest, in addition to
numer ous ot her awards at the Anerican Cheese Society and
M nnesota State Fair, since our operations began in 2014.
Qur creanmery has about six full-tinme and five part-tine
staff maki ng 70,000 pounds of cheese and providing tours
to about 10,000 peopl e annually.

Because of agri-tourism or |ack thereof, we do
not believe our farmwould or wll exist wthout our
creanery, and we don't believe our creanery would or wll

exist wwthout our farm And that's a future-based
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st at ement .

Qur | atest venture is branded Redhead Creanery
Spirits. | was thrilled to | earn about what we could do
with lactose as we split it, fernment the resulting glucose
and | actose, and create alcohol. | also now understand
how we derive whey, |actose, and various perneates and
retentates through that process.

Away fromthe farml hold a Bachelor's and
Master's degree in aninmal science fromthe University of
M nnesota Twin Cities. | have conpleted the Young Dairy
Leaders Institute by the Hol stein Foundati on and was
admtted as a policy fellow at the nine-nonth University
of M nnesota program

My project -- and this is in reference to graduate
school -- was on winter housing for an organically-grazed
herd, but al so consisted of precision data collection on
pasture growth, activity nonitors, mlk quality, and fly
managemnent .

| have worked in governnent relations and
communi cations for Holstein Association U S. A as an
associate editor with Hoard' s Dai ryman nagazi ne, associ ate
editor with Dairy Herd Managenent nmagazi ne, and farmer
relations for Mdwest Dairy.

Today, | concurrently work as executive director
of Mnnesota M|k Producer's Associ ati on and managi ng
director at Edge Dairy Farnmer Cooperative. M nnesota MIKk
Producers Associ ation focuses on issues affecting the

state capital in St. Paul and, therefore, has taken no

TALTY COURT REPORTERS, INC. 5621

taltys.com - 408.244.1900

Sept enber 27, 2023


http://www.taltys.com

TRANSCRI PT OF PROCEEDI NGS Sept enber 27, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

positions on any of these issues.

First I will provide ny experience as a farmner.

My wife and | officially becanme part of the farm
in 2015. W had worked on the farmfor hourly wages since
nmovi ng back into her childhood honme in 2012. W were
pl eased that trade associations |ike Edge and M nnesota
M| k have advocated for risk managenent prograns. |
wor ked at the U S. House Agriculture Conmittee as an
intern during the |ast year of the mnimum $9. 90 dairy
price support programmlk price upon expiration in 2007.
That is no nore.

There was first an overlap of the mlk incone | oss
contract program begun in 2002, as the first
countercyclical dairy programin the nodern era, followed
by the Margin Protection Programin 2014, and ultimtely,

t hat was rebranded and reconfigured into the Dairy Margin
Coverage Programin 2018.

As support was noved from pricing, products such
as Dairy Revenue Protection and Livestock Gross Margin for
dairy were added. | have attended many sessions
expl ai ni ng how each of these prograns works, and because
of nmy other job, explaining the costs and benefits of the
| atter three prograns, not as an expert, but an effort to
connect farners with resources who can hel p.

| spell out these various tools because questions
are bei ng asked whet her risk managenent shoul d be
considered in this hearing. As | show above, Congress has

clearly signaled that dairy farmers should not plan for
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support to continue and should rely on risk managenent.
To sinplify things, there are two types of farns
in this country: Those with debt, and those w thout.

Qoviously, this is a gross sinplification, but let ne

restate it in another way. There are farns that can't or

won't reinvest into their farm and there are farns, |ike

m ne, taking on debt to nove our farmto a nore

sust ai nabl e pl ace financially.

My parents-in-law began their herd with a Farners

Home Administration loan with a slightly negative net

2023

worth at the tinme. They experienced a few good years from

1979 to 1982, before feeling the 1980s farmcrisis right
as they took on the loan for our farm their pernmnent

hone.

Long story short, they felt |ike they recovered in

2002, and after 20 years of at |east one of them having an

off-farmjob, both returned as --
THE COURT: |'m sorry.
THE W TNESS: Yes.
THE COURT: You read off-farm
THE WTNESS: Thank you.
THE COURT: The statenent says on-farm
THE WTNESS: That's both --
THE COURT: But they were both on-farm

THE WTNESS: That's both true and not true. They

both held off-farmjobs while they were on-farm That
should read off-farm That's a correction.
THE COURT: Thank you.
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THE WTNESS: So both having an off-farmjob -- or
excuse nme -- at |east one of them having an off-farmjob,
both returned as full-tine farners.

They built a freestall barn in 2002, were
convinced with state and federal grant noney to build an
experinental small-scale digester in 2007, and built a pit
parlor in 2009. Since we noved hone in 2012, we have
built a creanery and a machi ne shed, and are currently
converting everything within reach to automation. As we
do that, we try to plan our inconme as best we can in
effort to get a | oan.

Qur DMC programis |ocked in at 2014 rates, when
we had about 60 fewer cows. For those of us attenpting to
i mprove our farm s sustainability, it is not a realistic
ri sk managenent program

So we turned to DRP to have a nore -- to have nore
risk protection as we take on nore projects |ike these.

W ask a broker to always | ook as far out as possible. As
a remnder, DRP trades in quarters of the year, not
nont hs.

So you are receiving an average of the avail able
opportunity for each day of the quarter rather than a
monthly contract. |In effect, we are always | ooking
24 nonths out, but as noted earlier by Dr. Bozic, 15.5,
15-and-a-hal f, nonths notice would be acceptable to
i npl enment changes for tradi ng purposes.

As such, | believe DRP, LGWDairy, and CME type

hedging is inportant for farns |ike mne nore than ever
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before, farns that fit the definition of a small busi ness
for the purpose of this program DMCis a great program
but to call it anple risk nanagenent for a dairy |ike ours
with the next generation trying to dairy farmfor another
40 years is a gross overstatenent.

| should nmention that, in 2023, things take a | ot
longer. It took about one year to build the package | oan
for our creanery and robotic expansion, and it is taking
about eight nonths to build everything related to it.
Those are probably twice as |ong as ten years ago.

In other words, not only is risk managenent a
bi gger part of |ife for small business dairy farners who
are growing into their next adventure, but you need to
| ook out |onger than usual due to the supply change issues
caused in part by the hangover from COVID- 19 di sruptions,
as well as the breakup of gl obalization.

As a farner, | cannot understand the rush to
i npl ement things |ike Make All owances or other sections
di scussed here. In nost sinple terns, an increase in
Make Al l owances | ower the paycheck for farmer mlk --
excuse ne -- |lowers the paycheck for farmer mlk. Wthout
our diversified business and ny off-farmjob, | don't
think our farmwould be worth reinvesting to, and the
previ ous generation has plainly told us many tines, they
woul d have been done years ago if we weren't hone.

But while USDA says farnmers don't deserve a

Make Al |l owance for various reasons -- and | understand the
need for one in the current fornula -- anything providing
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confortability elimnates risk. Wthout risk, there's no
i nnovation. Help us encourage but manage ri sk.

And while every dairy farmis nanaged by a
hard-wor ki ng famly who nust know many thi ngs about
bi ol ogy and financial managenent, | hope USDA pays speci al
attention to the farns who are looking to grow into their
next chapter, and thus, those that will take a little nore
risk than the average.

| attended the October 2022 Anerican Farm Bureau
Federation gathering on FMMOs and found it extrenely well
done. However, due to harvest tim ng, nenbership, and
interest, only about six farnmers fromthe Upper M dwest
states representing -- that should say -- over 40% of the
mlk and farnms in the country attended.

Li ke Farm Bureau' s nenbershi p, attendance was
heavily skewed to the Southeast. | don't nean this as a
criticism but rather to point out that sone issues
weren't really debated, such as Cass IlIl Plus versus the
hi gher-of. Rather, we just all tal ked past each other in
sonme areas to serve our regional interests.

Class Il Plus was certainly brought up as a
proposal, and at ny table where we were able to discuss it
wi th nmenbers fromacross the country, it rose to the top.

As a newer proposal heard for the first tinme at
that forum by many, | don't believe you could characterize
that there was any vi gorous debate about the different
pr oposal s.

| fully recognize Farm Bureau has an extensive
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resol uti ons process, and higher-of is their preferred
nmet hod of figuring the base Class | skimmlk price.
However, to say it would -- it was unani nous woul d be
di si ngenuous.

Next I wll share fromour creanery's point of
Vi ew.

As a creany taking just 12% of our farms
producti on per year, we do not participate in the pool.
However, we could certainly nake a 40-pound bl ock of
cheese. Wat would that cost? Using estimates, | think

our costs woul d be around $5.50 per pound. |f USDA does

mandat ory survey, | hope they consider the nost efficient

plants as their benchmark. | don't think creameries our
si ze shoul d be included, but it sounds |like we certainly
coul d be.

Anot her way to neasure efficiency would be to
wei ght the average make costs by the vol une.

A lot of talk during this hearing has focused on
the early days of the pandem c, whether it will happen

again, and howto fix Federal Orders as a result. |I'm

sure many ot her cheese plants can relate to what happened

at our cheese plant on March 13, 2020. W received an
order for $0 worth of cheese fromour distributor, after
seeing a stable and growi ng market over the past five
years.

W |live two hours froma major netro area. And

2023

a

basically, we use our distributor to cover our payroll and

other sales to cover our other costs. The other costs and
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enpl oyees on payroll remain part of our business, but
suddenly our revenue was gone.

W started a delivery service 24 hours |ater,
using social nedia to get the word out. Over the next
three nonths | distributed cheese in enpty parking |ots of
cl osed stores to sone of our new biggest fans. Can
everyone pivot as quickly as a snmall conpany |ike ours? |
woul d argue that they could if they tried, especially if
t hey needed to.

Anything we do in this hearing is supposed to
affect mninmum pricing and the fornulas and data behi nd
them | wish nore would go after the nmaxi numrather than
charts | ooking forward with supply and demand on inelastic
products, take a $2 pound of cheese and turn it into an
experience, |ike Starbucks and others took a $0.50 cup of
coffee and turned it into a norning drive-through |ineup
that sticks out into traffic.

W have heard testinony here today that many of --
this was witten previously -- that many of the | argest
pl ants are nore than covered by the Make Al l owance. One
area where FMM>s do affect even snmall farnstead cheese
conpanies like ours is on grants and |oans. Any drop in
the official FMMO mi ninum price for our region can nmean
| ess opportunities for federal or private grants and | oans
if afarmis borrowing or matching against mlk as an
ongoi ng asset.

And finally, I will give ny experience as a state

trade associ ati on executive director since 2017.

r TALTY COURT REPORTERS, INC. 5628
taltys.com - 408.244.1900



http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 27, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Al t hough the M nnesota M|k Producers Associ ati on
is not focused on federal policy, we are focused on our
state's farners. So as the calls come, we answer and meke
i mpact with our contacts within the federal governnent as
appropri ate.

In 2018 we began tal king in our boardroom about
t he bl ock barrel spread and what we could do about it. In
2020, National M|k Producers Federation suggested
| egislation to inplenment supply managenent, and we
suggested the Dairy CORE (COronavirus REcovery) program
simlar to what USDA ultimately rolled out. M nnesota
M1 k and Edge have | ong stood agai nst supply managenent.

| cannot i nmagi ne Redhead Creanery selling
500 units of cheese curds and then next week, due to,
guot e, national demand, |earning we need to cut back by 5%
and sell |ess of our sold-out cheese. But this proposal
keeps rearing its head every few years based on the
advant ages and di sadvant ages of certain processors,
cooperatives, and regions of the country.

I n 2021, our organi zations hel ped create Cass |1
Plus in response to quick action asked for by NWPF at the
time. For two years we had conversations with econom sts
about the usefulness of Cass IlIl Plus, and we have
approved upon it with carry-forward provisions. Wile no
pricing schema setting a price for perishable product can
be perfect, we should use the data that nost sets the
price for that commodity.

Class Il mlk futures carry nore liquidity than
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Class |V and, therefore, are better represented to set the
price. As | understand it, there's not an inherent

advant age for a cheese producer or disadvantage for other
manuf act urers.

Most groups partnering with dairy farnmers | ook for
ways to snmooth out the peaks and valleys of mlk prices.
Snoot hi ng out the peaks and vall eys invigorates denand
and, therefore, creates nore orderly marketing.

At Redhead Creany, LLC, our custoners appreciate a
steady price. It would disadvantage both us and the
custoners if we raised and |owered wth every change in
the market, or our costs, week by week. Qur custoners
want to see the sane price as | ast week. The average- of
was an attenpt to do this, but, of course, no
organi zati ons here are advocating for it to stay.

Class Il Plus gets us back to the benefits of the
MN price series as we focus on the constantly traded
compdity. As testinony has shown, the MNprice series
went out due to a lack of data, a lack of Gade B mlk in
the market. We did not throw it out because basing the
price primarily on the vigorous cheese market of the Upper
M dwest was hurting anyone el se around the country.

My nost inportant role as executive director of
M nnesota M| k and managi ng director of Edge is to solve
problens for farners. | have been in this role since
2016, and it is clear the industry has changed since the
year 2000.

One of the biggest changes | believe AMS needs to

TALTY COURT REPORTERS, INC. 5630

taltys.com - 408.244.1900

Sept enber 27, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 27, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

consider is the full structure of our dairy processing
plants. Processors are, | would suggest, logically and
wisely lining up their supply with their demand. W
operated for about 100 years where there was nearly al ways
anot her market to which you could bring your mlKk.
Unfortunately, the past eight years have proven this
expectation no | onger true, and USDA AMS should take this
i nto account.

As we think about m ninmum pricing, constantly full
plants nmeans prices will stay closer to m ninum pricing.
Wil e many of us work in our |ocal geographic areas to
i ncrease demand and plant capacity, the dairy plant of the
future is nore likely to ensure the cow s m |k production
lines up with the dairy plant needs.

This creates a systemwhere | have received the
follow ng calls, paraphrasing, nostly over the past four
years:

1. | have 15 days to find a new m |k market. M
private processor just sent nme a letter, and | have
nowhere to go.

2. | have 30 days to find a new mlk market. M
private processor lost their market, and | have nowhere to
go.

3. M cooperative has let a farmgo for anina
wel fare practices, which they seened to ignore for several
years. That farmis now out of business.

4. M cooperative is insisting that nmy hint that

| m ght shop around for another m |k buyer was my notice
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that | was |eaving the cooperative. Effectively, they
dropped nme 20 days after | explained | would be | ooking
around, but luckily, I was talking to ny mlk haul er and
found out that he was done picking me up March 1st.
hope | can get on another truck in the next ten days.

5. | think ny plant has listed | arge negative
PPDs on ny mlk check without actually pooling their mlKk.

6. M cooperative gave ne a contract that states
| can no | onger speak publicly about my mlk -- that
should say m Ik price. Any disparagenent of the
cooperative results in ny departure, and there's no due
process to fight these. | have no options but to sign the
contract because | have nowhere to go.

7. M cooperative is paying about $3 per
hundr edwei ght behi nd ny nei ghbors, but although I want to
ask questions and nake a change, | believe calling ny
cooperative board nmenber could result in nmy i mediate
di sm ssal

8. | have alnost all ny feed up for the year, but
my cooperative just sent ne a letter that they will be
tripling hauling costs to true cost of hauling with
15 days notice. |I'mso far away froma plant, along with
other farnmers in ny area, that | need to be done mlking
cows. How could they give their own cooperative nenbers
such little notice?

9. M cooperative thinks nmy mlk had foreign
matter, but both nyself and ny m |k hauler believe it was

just a gasket that had nade its way into the mlk tank.
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The cooperative immedi ately suspended ne with no
opportunity for appeal.

10. M private processor, a fluid mlk bottler,
called last night and said they don't need ny mlk. |
have found a depool ed cheese plant instead. Wat are the
protections for ne getting paid?

About half of these calls were in 2023, and | hope
AMS considers it is an extrenely difficult time for
farmers to speak out against their m |k buyer.

Rel ati onshi ps are different in any situation, but |
bel i eve the above situations were not supposed to exi st
under a Federal M Ik Marketing order schene and represent
di sorderly marketing.

Further, as cooperative board nenbers often have
hi gh val ue benefits such as conpany heal th i nsurance, nany
woul d be incentivized to "work for" their cooperative
whenever needed. |'mnot saying any words on stage were
pitched froma di shonest state, but rather we shoul d not
expect to hear fromall the voices that should be
represented with the current state of the market in 2023.
These situations put the integrity of both the FMMO system
and cooperative systemat risk, and these are both systens
| believe should be preserved.

To reiterate ny support for proposals, our farm
supports Proposal 1 wth the |ogical outgromh to al so
update fat submtted by Edge Dairy Farnmer Cooperative for
the sinple fact that butterfat percentages, in even

Hol stein herds |ike ours, have grown to | evels not thought
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possi bl e 50 years ago with genetics, nutrition, and denmand
provi ded by the butterfat.

Section 2: Qur cooperative al so works extensively
with barrels. However, we worry about their overinfluence
of the market. Therefore, we support Proposal 3 with the
| ogi cal outgrowth proposal to use a wei ghted average of
bl ocks and barrels submtted by Edge Dairy Farner
Cooperati ve.

It is difficult for us to support any of the
proposals related to Cass IIl and IV fornula factors on
their own or as part of a package. W know that our farm
and cheese operation are always |ooking for efficiencies,
but receive no "Make All owance"” for m |k production. Yet,
when it cones to the higher costs in the processing plant,
farns feel the sanme |abor, fuel, and di sposables inpact on
a percentage basis.

Wth such a lag in Make Al |l owance updates and no
call for it in over 20 years, 15-and-a-half-nonth del ays,
and sl ow step-ups over a handful of years would be the
best way to ensure nore farns stay in business and
everyone can plan and manage their risk for the future, no
matter what the level wll be.

We support Proposal 16, Cass IlIl Plus as proposed
by Edge Dairy Farnmer Cooperative. W should note -- oh,
you can stri ke that |ast |ine.

THE COURT: Al right. Tell us what you would
strike?

THE WTNESS: From "we should note that" to the
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end of that non-sentence.

Finally, I would just like to thank, on behal f of
my farm the Secretary and USDA for allowing us to testify
at the hearing.

THE COURT: |1'd like you to read that |ast
sent ence.

THE WTNESS: Jer-Lindy Farns, LLC, thanks
Secretary Vilsack and the Departnent for the opportunity
to testify at the hearing. | amfortunate to have been
involved in mlk pricing over the past 15 years and see
the evolution of farmng, risk managenent, and processing
opportunity for farns |Iike m ne.

DR, BQZIC. Marin Bozic for Edge Dairy Farmer
Cooperati ve.

Your Honor, we would nake our w tness avail abl e
for cross-exam nation.

CROSS- EXAM NATI ON
BY DR CRYAN
Q Good norning. | am Roger Cryan with the Anerican
Farm Bur eau Feder ati on.
Hel | o, Lucas.
A Good norni ng, Roger.

Q You're a Farm Bureau nmenber yourself; is that

correct?
A Yes, sir. Long tine.
Q | appreciate you comng to the forumin Cctober

but | have sonme questions about your representation of

t hat event.
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You say here that only six farnmers fromthe Upper
M dwest represented over 40% of the m K.
What -- what states nake up 40% of the m | k?
A. That's a great question, Dr. Cryan. | did the
math witing the testinony, and | don't have that at ny

di sposal right now.

Q Do M nnesota and W sconsin by thensel ves nmake up
40% of the m | k?
A No, sir.

Q Wul d you disagree if | said there were at | east
35 farners there fromthe Mdwest, including Illinois,
| ndi ana, |owa, Kansas, M nnesota, M ssouri, OChio, and
W sconsi n?

A Not if you include all of those states.

Q Ckay. How many states do you have to include to
get to 40% of the m | k?

A. That's, again, a question | don't have -- or an

answer | don't have at ny di sposal.

Q It's not just M nnesota and W sconsi n?

A. No, sir.

Q Ckay. Whuld you say that -- | appreciate that you
brought another idea, the Cass IlIl Plus to that neeting.

Do you believe that nost of the farnmers, nost of

t he people there were aware of that proposal before that

nmeeti ng?
A. | don't believe they were.
Q Do you believe that the outcone of the program was

essentially an opportunity for some discussion and not
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ultimately reflection of what -- what farners and ot her
fol ks were already bringing to that neeting and the ideas
they already had in their conception?

A. Yes. But this testinony was in reference to
previ ous answer in cross-exam nation that there were no
ot her issues discussed other than the higher-of. So |
just -- | just wanted to nmake reference that there were

certainly other issues brought forward as viable

sol uti ons.

Q Your |ast sentence in that paragraph -- your
par agraphs about that event say it is -- to say it was
unani nous -- that is the higher-of -- was unani nous woul d

be di si ngenuous.

Did we ever say it was unani hnous?

A. That's what | took fromthe cross-examn nation
testinmony. | don't believe you or -- or M. Minch said
t hat .

Q If I told you that we said that was the consensus,

woul d you agree with that?

A Depends on your definition of consensus. Sone
peopl e believe --

Q Wuld you just -- I'msorry, finish your answer.

A. Sonme peopl e bel i eve consensus and unani nbus nean
t he sanme thing.

Q Do you believe that?

A | would need to | ook at a definition.

Q Ckay. And just to clarify, do you support
Proposal 177
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A. Over other options, | do.

Q So are you testifying -- your testinony right now
is on behalf of Jer-Lindy Farns; is that right?

A. Yes, Sir.

Q You are not testifying right now on behal f of
Edge?

A. Yes, sir.

Q Yes, you are, or you aren't?

Are you testifying right now on behal f of Edge?

A |"mtestifying on behalf of Jer-Lindy Farnmns.

Q And you are not testifying on behalf of Edge right
now?

A That's correct.

Q Are you testifying on behalf of Mnnesota MIk
Producers right now?

A. No, sir.

Q Ckay.

DR. CRYAN. Thank you very much.
CROSS- EXAM NATI ON

BY MS. HANCOCK:

Q Good norning, M. S ostrom Can you hear ne okay?
A Yes.
Q Ckay.

THE COURT: Nane, please.
M5. HANCOCK: Nicol e Hancock on behal f of Nati onal
M I k.
BY MS. HANCOCK:
Q On page 1 --
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M5. HANCOCK: Did we give this an exhibit nunber,
2627

THE COURT: Yes. Correct.

M5. HANCOCK: Ckay.
BY MS. HANCOCK:

Q On page 1 of Exhibit 262 you identify that you're
one of four owners of Jer-Lindy Farns, and that's a dairy
farm operation that produces mlk?

A Yes.

Q And where do you -- you sell sonme of that mlk to
your own creanery, but do you -- where do you sell the
rest of it?

A. Bongar ds Prem um Cheese.

Q So you have an ownership interest in two different
processors?

A Yes.

Q One of themis Bongards that you are one of
mul tiple owners with?

A Yes, about 200.

Q Ckay. And what products do you produce with
Bongar ds Prem um Cheese?

A W make raw m Ik, and they turn it into cheese
products and whey products.

Q When you say "we nake raw m |l k," do you nean
Jer-Lindy Farns delivers raw m |k and then you turn it
into cheese and whey?

A Correct. Yes.

Q Ckay. And then -- okay.
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And then Redhead Creanery, you nmake cheese and --
out of that facility?

A. Yes. And now whey al so.

THE COURT: [|I'mnot sure "that" facility is
identified.
BY MS. HANCOCK:

Q Redhead Creanmery, LLC, is that the other?

A Yes.

THE COURT: Qut of which you al so nake?
THE W TNESS: Cheese and whey.
THE COURT: All right. Thank you.

BY MS. HANCOCK:

Q On page 4 of your testinony under the title
"Experience of the Federal M|k Marketing Oders froma
farnmstead creanery's point of view," if you want to track
along with nme, and you said, "As a creanery taking just
about 12% of our farm s production per year."

Wi ch creanery are you referring to there?

A. The Redhead Creanery, LLC, that our farm ownership
al so has identical ownership.

Q Ckay. And so does the remaining 88%go to
Bongar ds?

A. Appr oxi matel y, yes.

Q Ckay. And you say at the bottom of that
par agraph, if USDA does a nmandatory survey, you would |ike
themnot to include your creanery because you did not
believe that it's representative of what woul d be surveyed

across the nation; is that fair?
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A. Yes. | believe that plants |ike ours that are
focused on specialty and definitely not focused on
produci ng those figures that are within the Make All owance
cal cul ati ons woul d have very distorted costs.

Q Ckay. Do you think that Bongards shoul d be
surveyed?

A. | would need to know where they fit on the
efficiency scale.

Q Ckay. So do you think only the nost efficient
pl ants shoul d be surveyed for Make Al |l owances?

A | believe it would be hard to know where the nost
efficient line is unless you have a nmandatory survey.

Q Ckay. And so is it fair to say then that your
position is you would like to have a mandatory cost
survey, but you would |i ke soneone with market know edge
to apply sonme subjectivity in analyzing that data to
det erm ne what the reasonabl e anobunt of a Make All owance
woul d be?

A. For the nost efficient plants, yes, | would agree.

Q Ckay. And on page 6 going into 7 of your
testi nony, you have a |ist of sone feedback that you have
received fromdifferent dairy producers; is that right?

A Yes.

Q And is it fair to characterize the coments that
you have received here as stating that the dairy farners,
that their margins are so thin and the financial pressures
are so severe that they just have no nore capacity to

absorb the issues that are being thrown at thenf
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A. That -- that nay be part of it. However, at --
today, and where | sit receiving calls fromnostly
M nnesot a producers, the financial side, mlk price-wse,
matters | ess than the capacity side. There is -- there is
a chance we could have high mlk prices and full plants,
which is less likely. But if that were to occur and you
still were unable to nove or change plants or be | ocked
into your supply contract, you still could feel the
pressure fromyour mlk buyer, unlike years past.

So | think the financial considerations are
certainly inportant and relevant. However, it's nore of
bei ng stuck where you are, you may -- you may be paid
great financially, but politically, in the broadest sense
of the word, disagree with sonething that your cooperative
or your private processor has done. And right now you
don't have the opportunity to disassociate yourself unless
you shut down your farm

Q Ckay. Sonewhat you are | ocked into the buyer that
you have available to you?

A Correct.

Q And that's just based on proximty to plants and

the | ocation of where you're at?

A Yes.
Q On that same page, on page 6, |'mgoing to nove
back up, under the title that started on -- or the header

that started on the prior page, "Experience of the Federal

MIk Marketing Orders froma state trade associ ati on point

of view," in this section, this is you putting on your hat
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wor king for M nnesota M|k Producers Association; is that
right?

A Correct.

Q And in that section you are stating that Cass 11
prices would "get us back to the benefits of the MNprice
series, as we focus on the constantly-traded commodity."

Wondering if you could explain that a little bit
nor e.

A. Simlar to the MNsystem where we were basing all
of our pricing off of the commopdity Class B demand for
mlk that by and | arge was going i nto cheese production,
wth Cass IlIl as a chart -- | don't have yesterday --
don't have in ny mnd what it is, but as a chart showed
yesterday, Class Ill is by far the nost |iquid product you
can find in the market -- sorry for the pun -- but liquid
bei ng the one nost traded.

And so to ne, that nakes sense to base our -- our
di scussion in this section, the base class -- base skim
Class | price on the coomodity that is traded the nost and
nost liquid in the market.

Q And Cass IVis -- is traded every day. You are
just saying not to the sane volune levels as Cass III.

A Correct. Cass | and IV, as | understand it,
those plants are far nore likely to turn on and off.

Q Ckay. And you would agree with ne that dependi ng
on the sane |location, that there are different markets
that have a different percentage of use of where that mlk

is going and how it's used?
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A Yes.
Q Sonme -- sonme markets are nore Class | heavy, sone
markets are nore Class Il or Cass IV heavy?

A That's true.

Q Ckay. And if you -- | don't knowif you know this
or not, but does the MNprice to the farns increase the
full amount when cheese prices went up inmediatel y?

Meani ng, were they reactive i mediatel y?

A | think -- | don't know.

Q Does that nean you woul dn't know i f when the
prices went down, if the MNprice series was able to react
i medi ately to that as well ?

A. | believe we used the systemuntil it expired
because it was such a great, again, liquid asset, so to
speak, for our industry.

Q Ckay. And -- and -- okay.

M5. HANCOCK: That's all | have. Thank you so
much for your tine.
CROSS- EXAM NATI ON
BY MR M LTNER

Q Good norni ng.

A. Good norni ng.

Q Ryan M Itner representing Select MIKk Producers.

|'"d like to ask you sonme questions about sone of
t he statenents you have received, and you set those out on
pages 6 and 7 of your statenent. And you suggest that
t hose situations represent disorderly marketing.

A. Yes, sir.
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Q Can you explain why you reached that concl usion?

A. | -- | believe that if we are going to base --
believe the rules of the Federal Order system were set up
at a tinme where we did not think these things would
happen. And so ny fear is that we have created Federa
Order rules at a tine when this wouldn't happen, and
therefore, with these things happening, we are
i nadvertently, with Federal Order rules, creating
di sorderly marketing.

These -- these situations | don't think are to be
expected by today's Federal Order rules, and therefore, we
shoul d know that they are inpacting farners' ability to
mar ket their mlKk.

Q So | want to just quickly | ook at each of the
statenents you have set forth and ask what you think a
Federal Order fix mght be for that.

So with your first statenent in the situation, |
assune that the farner had a contract with a private
processor.

A | don't know if -- sorry.

Q No, no. Go ahead.

A | don't know if there was a contract.

Q Ckay. Do -- do nost producers that ship directly
to a processor that are part of either Edge or M nnesota

M1 k Producers have a witten contract?

A. Did you say "private" or did you say "all"?
Q | think | said private.
A. | -- | would say | don't know if the answer is
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nost, but | would say a | arge percentage have no contract.

Q Are you suggesting that the Federal Order needs to
have a requirenent that there be a witten contract
bet ween an i ndependent producer and its m |k buyer?

A No. M suggestion in this -- in all ten of these
statenents is to ensure the Federal Order keep as nuch
power and | everage in the hands of the farner.

Q | want to tal k about statenent three, and in this

exanple it's a cooperative rel easing a nenber farm

correct?
A Yes.
Q Do you know if -- do you knowif in this instance

this is a marketi ng cooperative or a service cooperative?

A. In this instance, "service" neaning they are
manuf act urer ?

Q Wel |, service nmeaning that they don't actually
mar ket the m |k of the producer.

A. | can tell you it was a marketing and
manuf act uri ng cooperati ve.

Q Do you know if in that instance the nenber had an
a witten marketing agreenent with its cooperative?

A | know t hat cooperative has agreenents, but | also
know that not all nenbers uniformy were given agreenents.

Q You understand that producers own their
cooperatives, correct?

A Very much so.

Q And that producers have a right to elect the

menbers of their Board of Directors, correct?

TALTY COURT REPORTERS, INC. 5646
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 27, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. Yes. However, as | stated in sone of the fina
statenments there, | think that power dynam c has changed.
Where, if this is your sole source of revenue, that
el ection process, that feedback |oop may be unfortunately
br oken, hopefully tenporarily.

Q s that specific to cooperatives you have
experience with in M nnesota?

A | don't -- yeah. | don't believe this is a
uni versal exanpl e by any neans.

Q Are you suggesting the Federal Order include
provi sions that would apply to all cooperatives and their
contracts wth their nmenbers?

A. Again, ny hope was to ask AMS to keep as mnuch
power in the farners' hands as possible due to these
si tuations.

Q Do you understand that each state has statutes
whi ch govern the operation of cooperative associations?

A | do.

Q And do you understand that those are not uniform
across the country?

A | do.

Q Are you aware if Mnnesota or Wsconsin have any
provisions in their state | aws addressi ng any of the
concerns you outlined with respect to cooperatives?

A What are ny concerns?

Q Well, you state that a farmwas |l et go for aninal
wel fare practices, and they seened to ignore those

practices for several years. So a concern |like that.
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A No.
Q How about a concern that a cooperative term nates

a nmenber for exploring business opportunities?

A Was your question M nnesota specifically?

Q Yes.

A | believe -- | believe there are laws related to
conpetition. However, | don't know where the co-op | aw

fits into that.

Q Do you know if the producer initemd4, if their
mar keting agreenent was expiring on or about this tine?

A. This was -- this was an exanpl e where the contract
had not been signed for several years and that this visit
spurred re-upping of the contract.

Q When you say the contract was not signed, was it
not signed by the producer or by the cooperative?

A. As | understand it, sone cooperatives ask their
nmenbers to sign yearly agreenents, but they are not al ways
followed to the date. |If you sign it on Septenber 26th,

t hey would want you to sign it next year on
Sept enber 26th, and that had not been happeni ng for
vari ous reasons.

Q Did that producer seek |egal counsel to enforce
their contractual rights?

A. Luckily with about three days to spare, they found
anot her pl ant.

Q Wth regard to your statenent nunber 6, the
cooperative -- my cooperative gave ne a contract that

states | can no | onger speak publicly about my mlKk.
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A Price.

Q It doesn't say price?

A. | added that in testinony.
Q Got it.

Any di sparagenent of the cooperative results in ny
departure, and there's no due process to fight these.
You're aware that cooperatives have, in nost
i nstances, bylaws that outline the rights of nenbers?

A. Yes. And | did not say in any of these ten things
anything was ill egal.

Q Do you know i f the bylaws of the cooperatives you
are referring to outline a procedure for the expul sion or
term nati on of a nenbership?

A We asked for several bylaws but were not given
t hem

Q Did the producer -- did you ask the producer for
t hese byl aws?

A. This is a specific case where the producer was
afraid to ask their board nenber for the byl aws.

Q They were a nenber of the cooperative and did not
possess the byl aws?

A. Yes, sSir.

Q And you think that's an issue that the Federa
O der would want to address?

A. | think the Federal Order, especially in terns of
Make All owances, but in every -- every other opportunity
we have here shoul d keep as nmuch power in the hands of the

farmer as possi bl e.
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Q Ckay. In nunber 7, you -- a situation where a
producer wants to ask about their pay price and whet her
it's conpetitive, and they think that calling the co-op
could result in their dismssal

s that -- did that producer, in fact, ask the
cooperative about the pay price?

A | don't know.

Q When they say calling the cooperative, you stated
it was to call the cooperative board nenber.

Do you know if that -- that producer had ot her
people within the cooperative outside of the board nenber

to ask about their pay price?

A. Wien | get these calls, unless there's sonething
outside the law or sonething | can do, I'mnot a mlk
buyer or seller, | just share information. It was ny

suggestion that they call their co-op board nenber. They
had talked to their field representative already.

Q Does M nnesota M|k Producers serve as an advocate
for its nmenbers in helping themresolve these types of
I ssues?

A Yes.

Q Did you reach out to the -- did Mnnesota M1k
Producers reach out to the cooperative to ask for
i nformation on this point?

A. | have.

Q And did you receive any information fromthe
cooperative?

A No.
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Q Did you have an opportunity to | ook at the
nmenbers' marketi ng and nenbership agreenent to figure out
what rights that the producer m ght have under those
docunent s?

A Yes.

Q And did those docunents provide the producer a
right to this informtion?

A Not explicitly.

Q Are you aware whet her the governi ng cooperative
| aw provided a nenber a right to that information or not?

A | don't know.

Q Wth respect to the various situations where a
producer was termnated froma plant or their mlk was no
| onger picked up, do you know if those events breached any
agreenent between the producer and the handl er?

A. The situation nunber 4 with the | apsed contract, |
think, in spirit, would have done that, since the contract
was | apsed and not re-signed. But legally I don't -- |
don't know how that woul d be rul ed.

Q Where | think this is -- this would be item one
and itemtwo, and ten, do you know if the producer in
t hose three instances had a contract that entitled them
the right to supply those plants that was viol at ed?

A | believe in all three situations -- | believe in
all three situations -- | know for sure in at |east two of
them they bought and sold m |k on a handshake agreenent.
Li ke others are referencing | egislation, |I have personally

and Edge Dairy Farmer Cooperative has been working on
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| egislation to work so that farnmers would have witten
contracts. That would solve this. But again, not asking
within this hearing or within the Federal M|k Marketing
O der .

Q Thank you.

Looki ng back at page 3 of your statenent, and here
you are tal ki ng about risk nanagenent.

Wth respect to the proposals in this hearing,
whi ch ones do you think should be delayed in
i npl enentation for purposes of risk nmanagenent ?

A. | would have a difficult tinme nam ng the
proposal s, however, anything that would interact with mlk
pricing should be del ayed.

Q So any proposal that changes the cal culation of a
conponent or class price should be del ayed?

A | think that's accurate.

Q | f those proposals were not delayed, if they took
effect right away, how woul d that negatively inpact your
farms' existing risk managenent ?

A. Yes. First it would -- | think it wuld take away
options, especially in DRP, as | think we have heard
previously could be frozen. And CVE, | think it would be
hard for both sides to cone to agreenent on pricing, and
so therefore it limts options for us as we are in a nmjor
bui l ding period right now and we are trying to fix as many
unknowns as we can because we know we wi || have many ot her
unknowns, and so, for us, risk managenent is extrenely

i nportant right now.
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Q Wuld it affect any contracts that you have in
pl ace right now?

A No.

Q If it were -- let's just say it's going to take
effect on Cctober 1st of 2025. Let's go 2024. Let's not
go out that far. And you have ri sk managenent contracts
in place on Septenber 30th.

Wul d you expect that those contracts in place on

Sept enber 30th, woul d not be honored according to their

ternms?
A. |"mcertainly not an expert on that. | don't
know.
Q Ckay. Thank you
MR MLTNER That's all 1 have.

THE W TNESS: Thank you
THE COURT: It's 11:06. Let's get another
ten-mnute break in. W'IlIl be breaking for |unch, but
pl ease be back and ready to go at 11:16.
(An off-the-record discussion took place.)
THE COURT: We're back on record. It is 11:18.
Ms. Hancock.
M5. HANCOCK: Thank you.
CROSS- EXAM NATI ON
BY MS. HANCOCK:
Q You just nentioned sonmething with M. Ml tner that
pronpt ed anot her question for ne.
| think that you said that, you know, as a dairy

farmer you are not marketing any mlk. Renmenber talking
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with himabout that a m nute ago?

A. Well, can you clarify what you said or what you
think | said?

Q Just that as a dairy farnmer you are not marketing
any m | k?

A. Ch, on the board, on the forward contracting, you
are correct, right now.

Q Ckay. And then you serve as the managi ng director

for Edge Dairy Cooperative?

A Yes.

Q How | ong have you served in that role?

A. Si nce Novenber of |ast year.

Q O 20227

A Yes.

Q Can you tell nme what Edge as a cooperative does?
A. Yes. W are a verification cooperative. W

represent nmenbers who ship to private processors.

Q Ckay. And so does Edge buy any m | k?

A No.
Q Does Edge sell any m | k?
A No.

Q When you say it's a verification cooperative, what
does it verify?

A | don't have the statute in front of nme, but
t hrough federal law or rule, you -- if you do not ship to
a cooperative, you nmust have your mlk verified either by
USDA at the testing lab or by a verification cooperative

such as oursel ves.
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Q Does -- and does Edge, as a cooperative, provide
testing services for dairy farners?

A. W verify the testing services.

Q Ckay. So -- and then the dairy farnmers pay Edge
for that service that it provides?

A Yes.

Q And so is that the totality of what Edge does is
provide that verification of the testing services?

A. Qur three services that we provide are the
verification services, bulk tank calibrations, and then
political representation.

Q Ckay. And so when Edge -- | think that you or
maybe Dr. Bozic or soneone had said sonmething with respect
to the size of Edge being one of the | argest cooperatives.

|s that -- do you know what |'mtal king about? |Is
that a way that you represent yourself as a Edge
cooperative?

A Yes.

Q But when you represent that, is that based on the
nunmber of nenbers that you provide those services to?

A We have about 800 nenbers. W say that we're the
third [argest in terns of mlk production cooperative.

Q Ckay. But you don't actually engage in any sales
of m |k production, though, right?

A. No, but we certainly care about our 800 farners.

Q Ckay. Yeah.

And do those farnmers belong to other cooperatives

as well, in part?
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A. It's -- it's possible, but it wuld be a very
smal | percent age.

Q Ckay. And so when you say that you're a
cooperative, it's under the verification cooperative
desi gnation only?

A Today, yes. W have the ability to do whatever
our Board of Directors directs us to do.

Q Ckay.

M5. HANCOCK: Thank you so mnuch.

DR. VI TALI ANG  Your Honor, Peter Vitaliano with
National M1k Producers Federation.

CROSS- EXAM NATI ON
BY DR VI TALI ANC

Q Good norning, M. S ostrom

A Good norni ng.

Q On page 5 of your testinony you have a paragraph a
little nore than hal fway down: "In 2018, we began tal king
in our boardroom"” And fromthe context it |ooks |ike you
are speaking on behalf of Mnnesota M Ik Producers
Association at that tine. You're tal king about you
di scussed the bl ock-barrel spread, what you could do about
it.

Then you nention, "In 2020, National MIKk
suggested legislation to inplenent supply managenent, and
we" -- | guess that's Mnnesota MIk -- suggested CORE
Dairy CORE. And then you go on to refer to Redl ands
Creanery | earning we needed to cut back by 5% and sold --

sell |l ess of our sol d-out cheese.

TALTY COURT REPORTERS, INC. 5656
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 27, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Coul d you explain a little bit nore of the point
you were trying to make in that paragraph that had
references to a nunber of different things?

A. Yes. | think the point was just that although
we're sitting here in 2023, | -- we have taken notice of
t hi ngs that woul d have i npact Federal Orders over the past
65 years based on this chronol ogy.

Q Can you say nore specifically what program would
have required Redl ands Creanery to sell 5% ess of your
cheese?

A. Well, if there was any national -- any nationa
suppl y managenent program i npl enented, and assum ng there
wer e across-the-board cuts as has been proposed by many
proponents many tines, in theory, our farmwould need to
cut back, our cooperative would need to cut back, and as a
result, since our cheese plant is directly tied to our
farm the cheese plant may need to cut back just due to a
| ack of supply.

Q But you're not -- do you nean to suggest then --
you don't nean to suggest then that the creanery itself

woul d have a, you know, 5% quota cutback or sonething?

A As | -- sorry to interrupt.
As | nentioned in previous testinony, | don't
believe -- or in previous questions -- | don't believe

there's any limt on the anmount of product that need to be
pr oduced.
Q Ckay.
DR. VI TALI ANO. Your Honor, | would like to offer
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a correction in the record to this statenment that National
M | k Producers Federation suggested |legislation to
i npl enment supply managenent.

At the beginning of 2020 -- early 2020, in the
early days of the pandem c when the industry was very
di srupted, National MIlk and the International Dairy Foods
Associ ation presented a joint COVID crisis plan to USDA --
did not suggest legislation -- that includes, urged the
USDA to nmake use of all available tools to deal with the
crisis, and that included a producer market bal ancing
assi stance programthat woul d have been i npl enented by
USDA, which USDA did not follow up on. But we did not,
National M1k did not suggest |egislation.

MR. ENGLISH |Is there a question there sonewhere?

THE COURT: Yes, the word | egislation suggests
sonething that a legislature Iike a Congress m ght do?

DR VI TALI ANO  Yes.

MR. ENGLI SH: But was there a question?

THE COURT: Well, | just want to make sure |
under stand what he's --

(Court Reporter clarification.)

THE COURT: | can't believe how guilty | was.

M. English, cone back. Finish your thought.

MR, ENGLISH: | amsure it was not you, your
Honor, | amsure it was ne -- or |

| -- | did not hear a question there. | heard a

statenent about a representation, which | think is fine,

but it is nore appropriate to be made by sonmeone who |
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expect to testify at |east once nore at this hearing. And
so unless there's going to be a question to get this
witness to agree with that, | don't know what the purpose
of that statenent is.

| understand why you are trying to do it. | just
don't think it's appropriate unless there is a question or
if you want to testify about it.

THE COURT: Under st ood.

Now t hat you have | aid the background, is your --
iI's your question to the witness as to whether he is
certain that the word "l egislation" is the proper
characteri zation?

DR. VITALIANO Yes, that's an excellent way to --
to suggest that. Wile |I'mup here, rather than taking
the time to go on the stand again, | figured I would take
t he chance.

BY DR VI TALI ANO.

Q Do you -- do you accept the fact that your use of
the term"legislation” is -- was m sstated?

A M. Vitaliano, | -- | don't know what Nati onal
MIk wanted to do or is capable of doing. Wat you
menti oned may or may not have been in a press rel ease or
public statement. | don't knowif -- if -- if they would
have pursued | egislation, if that was possible. | would

be happy to add "or regul ation" after the word
| egi sl ati on.
DR. VI TALI ANOC.  Ckay.

THE COURT: Let's do that, and then you decide
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whet her you want to testify.

DR. VITALI ANO Ckay. No nore questions.

THE COURT: Well, let ne ask, before Agricultural
Mar keting Service asks its questions, should we address
now t he changes to your statenent that we may want to have
on the record copy?

THE W TNESS:  Yes.

THE COURT: Let's -- let's do that.

Al right. Let's -- solet's start on page 2 --
let's start on page 3. Page 3, the only one | noted that
actually would require a change on the docunent was in the
fourth full paragraph that begins "long story short," the
next line, the change that you suggested woul d be that
"on-farm' would be changed to "off-farm"

Do you want that change made in your record copy
of your statenent?

THE W TNESS: Yeah

And alternatively, your Honor, we could provide

updated witten testinony. Is that an easier --

THE COURT: No.

THE WTNESS: No. | was just kidding. Let's
change -- let's change "on" to "off."

THE COURT: Al right. Let's go ahead and do that
now. Tenporarily striking ON.

USDA REPRESENTATI VE: Ckay. What page?

THE COURT: Oh, we're page 3 of Exhibit 262. And
we're striking OGN, and we're showing in the margin that

what was neant was O F-F.
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USDA REPRESENTATI VE: I n whi ch paragraph?
THE COURT: The paragraph starts "long story
short."” It's the third full paragraph.
Al right. So that line would read, "having an
off-farmjob." Ckay.
Then the next place -- sone of your deviation from

your testinony | don't think requires any kind of a
docunent change, but | woul d suggest on page 4, the --
one, two, three -- fourth full paragraph begins, "I
attended the October 2022," at the begi nning of that
paragraph. Third line down, the word "represented” was
changed to "representing.”

|s that correct?

THE W TNESS: Sure. Yes.

THE COURT: So we just strike the E-D and wite in

instead |-N-G so that that |line reads, "farners fromthe

Upper M dwest states representing over 40% of the mlk and

farms in the country.”
And then the one we just nade, we're on page 5,

and there's a heading in the mddle of that page that

says, "Experience of FMMOs from a state trade association

point of view," go to the second paragraph of that

section. That paragraph begins, "In 2018," comma, go to

the next line down and find the word "l egislation" and

insert "or regulation.”™ So that |line would read:

" about it. In 2020, National MIk Producers

Federati on suggested |l egislation or regulation to

i npl enment supply."”
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And then the next one is on page 6. The last |ine
on that page, in nunber 6, the last line, instead of
starting "mlk," conmm, it will say "mlk price," comma.

And then the last one that | noted was on page 8,
the second line down fromthe top has a partial sentence
that we struck. So that partial sentence that we're
striking the entire thing, "W should note that contrary
to prior testinony in an exchange between.™

Were there any other changes that you recall that
| should --

THE W TNESS: No, your Honor.

THE COURT: Thank you. Al right.

DR BXZIC. | confirmas well, no nore changes.

THE COURT: Very good.

And now | 'd |i ke to hear from Agricul tural
Mar ket i ng Servi ce.

CROSS- EXAM NATI ON
BY M5. TAYLOR:

Q Good nor ni ng.

A Good nor ni ng.

Q Thank you for comng to testify today. | first
want to start off and ask you ny normal Small Business
guesti on.

Wul d your farmaqualify as a Snmall Busi ness?

A. The farmand the creanery both, although we hope
not too nuch | onger.

Q That's fair

Let's see. So | want to run through on your first
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page the specific proposals you are tal king about, just to
make sure everything's clear on the record.

So for Proposal 1, what you are saying here is you
would like to see the -- man, this is a long tinme ago, |
have to think back from August -- the conposition
standards updated to include the fat.

A Yes.
Q Ckay. And Proposal 3 -- and | had a question

later on, but I'lIl ask it now. Proposal 3 |ooks to renove
barrels.

A Yes.

Q You are not actually -- or are you actually

supporting Proposal 3, or what | understand the proposal
that you would prefer is the wei ghted between the two?
A Yeah, | prefer the wei ghted between the two, not
know ng if our proposal will be accepted. That's why I
t hrew t hem t oget her.
Q Ckay. Ckay.
And then the next bullet deals with
Make All owances. And this is newto nme, sol'd like to
see if you could explain that a little bit what you are
meaning by that. | don't believe | renmenber seeing
anything on -- other than what has actually been proposed
by | DFA and W sconsin Cheese Makers, a delay in
Make Al | owances.
So what are you | ooking for there?
A. Yeah, | could not find a proposal on this either.

| think we have heard testinony frommany farmers that
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$0. 50 per hundredwei ght would be quite a bit to take, and
for us it would be the sane thing.

We are cogni zant of why cooperatives, cheese
pl ants are asking for what they are asking for -- all
pl ants are asking for what they are asking for. But yield
factors, as -- as Edge had proposed in their initial ask
for yield factors to be considered, and many ot hers had
asked, we don't believe -- | don't believe that
Make Al |l owances shoul d be considered until yield factors
are included because of the technol ogy that's been
changi ng those pl ants.

And once those are considered, if it's over $0. 40,
again, due to the testinony of many others, and we would
agree, that $0.50 is a very large burden for dairy farns
to take on on an all-mlk price basis to divide that over
at | east four years.

Q Ckay. So that would be evenly 25% each year?

A You can -- you can go zero for three years and
then 100 if you would |ike.

Q Ckay. Ckay. So with that in mnd then, you woul d
oppose any of the Make Al |l owance proposals here if the way
t hey have been characterized was they would actually
increase or decrease the all mlk price by at |east $0.50,
i f not nore?

A Yeah, |'mpersonally, | have a really hard tine
supporting any -- and | think you have heard many farners
say, it's really hard for ne to support any Make Al |l owance

i ncrease. But seeing that that's inevitable, this is how
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| would do it.

Q Ckay. And then your next Proposal 16 supporting
Class Ill Plus. Can you explain that proposal and how it
woul d oper at e?

And | ask because this is kind of the first tine
we have had a witness tal k about this one, and -- and
since you are on the board, you are -- you are a staff of

Edge, could you explain how that woul d operate?

A So can | wait until tonorrow?

Q Sur e.

A. O | nmean until Dr. Bozic's testinony tonorrow on
the subject? Wuld that be -- | don't want to m sstate
anyt hi ng.

But in general, we would be basing the skim-- the
base Class | skimprice on Cass IIl, and then | ooking
back three years, that difference between the higher-of
and average-of, and adding that difference when there is
one.

Q Ckay. And so we have had testinony from ot her
farmers about the inportance of what they would term
getting current market signals, which is why they want to
return to the higher-of. W have heard other testinony
about how farmers woul d be nmade whole w th whatever
rolling adjuster you want to cal cul ate over tine because
the adjuster is going to be updated nore regularly.

So what's your position kind of with those two
di vergi ng vi ewpoi nts on whet her you woul d be made whol e

under this rolling adjuster or not? | guess that's where
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"Il start.

A Yeah. | think -- | think there's -- | believe
Class Il Plus is the best one. That's what attracted ne
to work for Edge. That's why we have been working on this
in ny other roles previously, as both a farnmer and as a
trade associ ation executive director.

| think having sonething that's hedgeable for all
participants in the industry is -- is sonmething we have
achieved to a very |arge extent, and sonething we should
keep now that we have it.

Agai n, nobody here is proposing to stay with the
current average-of, so | think the solution we are al
| ooking for is what to do next.

And so ne -- to ne, | get probably nore calls,
besi des the recent situations that | have outlined in
those ten that | have tal ked about with a few counsel ors,
probably one of the top things | get calls about is
i nnovation in Cass |I.

And like I, as I'mtrying to grow and i nnovate our
creanery business, want to be able to hedge and | ock in
sone of the unknowns. | want -- and | believe farners
woul d | ove innovation. And | think the way to do that is
to allowthemto -- allow them neaning Class |, to | ock
in some of their risk

Q So we have had other farners testify about the
i npact over, you know, the COVID period that depooling and
the resulting negative PPDs had on their hedge positions.

Can you talk a little bit about how that i npacted
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you?
A. It did not inpact ny farm It definitely inpacted
nmy phone. | got many calls fromfarners who thought they

had | ocked in positions, and when they found out that the
PPDs were negative, they realized what they thought they
had hedged did not exist. And so all of a sudden, in a
wor st case scenario, they thought, well, | have at |east
this price | ocked in, whatever that price was when they
hedged it. And then they got their mlk check, and it
was, 3, 4, $5 less than what they had presuned. So our
farm not; other farnms, very nuch so.

Q Can | ask because, you know, risk nanagenent --
how were you able to not have that -- how were you able to
not have those inpacts of depooling as others have
explained it inpacted their positions?

A. | believe -- well, | don't know. | didn't go back
and check. | would -- | would suspect as we ship to a
cheese plant, they nade that decision to depool or to not
depool in the best interest of their patrons. And, you
know, | think probably the class nost inpacted was the
fluid class, so those -- those nenbers of cooperatives and

proprietary plants who ship to fluid.

Q So if your Class Il plant depool ed that you ship
to, they didn't -- that negative PPD wasn't reflected
on -- there's been tal k about how even if a plant depool ed

and they weren't required to pay m ni num prices, sonehow
t hat negative PPD was still reflected on their producer

check?
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A Yes.

Q And what |'mgathering fromyou was that was not
your experience then?

A. No. | think there's a reason why | amable to
talk here, and | have a very high trust with ny

cooperative, and |'mvery proud of what they do

transparently on their mlk checks. | don't think that's

the case for all farmers today. | hope that changes.

Q Ckay. And then noving down to the |ast bullet
there, you want -- are seeking a 15-and-a-half nonth or
greater delay on any changes affecting hedgi ng,
contracting, and federal risk nanagenent prograns.

And | know there's proposals to delay the
i npl ementati on of the conponent factor updates, but are
there any specific proposals you are tal king about with
t hat del ay?

A. Agai n, anything that would change mlk price |
bel i eve shoul d be del ayed. Anything that woul d affect
hedgi ng, contracting.

Q So any piece of the fornulas. Because | ask

because there was a w tness weeks ago who said, even if

t he Make Al |l owances were changed -- there was no delay in

i npl ementi ng any Make All owances, they weren't seeking a

delay in that because of the hedging position, sonmehow it

woul dn't be affected. But you hold a different view
A Again, I -- | would -- | would consider nyself
much closer to a farner than an econom st or | awer, so

|"mnot going to state it right if I try to pin it down.
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But | don't want anyone's -- as we saw in the pandem c

wi th depooling, and as we could see if sonething here
substantially changed, the m |k price farners are getting,
| don't want anyone to lose ability to manage risk or
especially | ose sonething they have thought they have

| ocked in and it be disrupted by regul ation inpl enented
her e.

And | think fromwhat | have heard, you know,
especially fromDr. Bozic, 15-and-a-half nonths achi eves
nost of that.

Q Ckay. And | know later in your testinony you talk
about you're always | ooking 24 nonths out, but
15-and-a-half nonths is acceptabl e noti ce.

Based on your experience as a farnmer and your
hedge positions, where do nost of those contracts |ie?
How many nonths out do you | ook? | know you | ook 24, but
that doesn't nmean that you | ock in 24.

A. Yeah. And I think you have heard here, so DRP is
what we use nost, but we -- how we do it is we have
basically set up rules for our agent and said, if it's
here, do this; if it's here, do that. And so they are
constantly wat chi ng.

Unfortunately, | think due to the -- well -- well,
as we have seen, since 2020, as previous exhibits have
shown, trading volune has increased in dairy, and that is

a buil ding situation.

I f you want to buy oil, | believe you can go nine
years out. |If you want to buy corn, | believe you can go
TALTY COURT REPORTERS, INC. 5669
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two years out. As we heard yesterday fromthe w tness
fromNestle, they think liquidity is about six nonths out.

W can't get to a year, or a year and a half, or
two years until people take the risk to try to lock in
t hose positions.

And so, you know, back to your question, | think
much of the tinme it's hard to get nuch beyond that
15-and-a-half nonth point, and especially in Dairy Revenue
Protection the past tw years, it just hasn't nade
econom c sense to lock in nore than a few nonths out at a
tinme.

But that's not always the case. Sonetines as the
mar ket s and futures change, it nakes a | ot of sense, and
dependi ng on the building project on your farm sonetines
it makes a |lot of sense to go as far out as you can.

Q And do you use any other tools other than DRP?

A. W have not for sone tine. But that's partially
because DRP, as previous w tnesses have stated, captures
all the upside and elimnates nost of your downside risk.

Q Ckay. So you said sonme of your -- | think 12% of
your m |k goes to your on-farmcreanery, and the rest goes
to Bongards; is that correct?

A Correct.

Q And you say you're a co-owner of Bongards.

Does that nean -- to nmake clear for the record, is
Bongards a cooperative?

A It is.

Q Ckay. And does Bongards rebl end?
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A. | don't know. | assune -- | know they have the
ability to, but I don't know if they have a stated

position to do so or not do so.

Q Ckay. So your -- does your mlk check refl ect
that or your mlk check -- if I may ask, and you don't
have to answer -- reflect whatever the uniformprice is

for the nonth, plus or m nus, you know, preni uns,
et cetera?

A. | don't -- | don't think nost farners, including
nmysel f, pay attention to that. On our mlk check it wll
state the Class IIl price, our price, and the order
m ni mum price, and those are the three things we pay
attention to. \Wether they reblend it or not, I don't --
| don't believe is listed on our mlk check, or | have
never seen it.

Rebl endi ng can be up or down, right? So | -- |
have never seen that listed on our mlk check.

Q Ckay. And then do you know if your mlk is pooled
or does -- do you, as a farner, ever know whether it's
pool ed or not pool ed? Because you did state earlier that
during sone parts of the past recent history you know
Bongards didn't pool all the m|lk?

A. If I call and ask, they will quickly tell me, but
| don't know nonth to nonth.

Q Ckay. And when your m |k goes to Bongards, how
far is that haul ?

A It never gets there. W do swaps. W have a

cheese plant 20 mles away. A cheese plant 35 mles away.
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It typically goes to the cheese plant 60 m | es away.
Cccasionally we have gone to the -- it's been a coupl e of
years now, but occasionally it's gone to the Wodbury
fluid plant also, which is about 120 m | es away.

Q Ckay. And you talked a bit about how a | ot of
producers in your area, and M. Unmhoefer this norning said
the same thing, don't actually have contracts with their
cheese buyer.

But do you have a nenbership -- | assunme you have

a nenbershi p agreenent with Bongards?

A No.

Q No agreenent, you are just a nenber?

A. Handshake, yes.

Q | ' m fasci nat ed.

A Me, too. Here | am

Q Just in general, | guess, up there that -- that --

and not to say that we at USDA haven't had simlar

di scussi ons about this, about how producers, you know,

don't up there have contracts with their buyers. Is it --
A. | s that a question?

Q That's a fair question

A. "' m ready.

Q |"mjust fascinated to why that is the market
dynam c up there, | guess.

A. Sol -- 1 believe, again, with a |ot of trust,

t hat they have very good reasons for it. But in those ten
exanples that | have in ny testinony, and I'mnot sure if

you are asking about those, but in those ten exanples,
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sone of those have resulted in banks or lenders calling ne
and saying, what? | thought the Federal O der nandated
they are going to get paid no nmatter what at |east twice a
nont h?

And | called sone of the smart, good | ooking
peopl e at Federal Order 30, and just try to figure out,
all right, what do we have prom sed or not prom sed here?
And there's been a | ot of education, in the past 24 nonths
especi al |l y.

Everyone has the ability to enter into contracts.
There's al so reasons not to. And one of the things we
would i ke to do, as Edge, wearing ny other hat,
| egislatively, is rebuild that trust.

Ch, sorry to the court reporter.

Q |"mso fascinated, | didn't even realize you were
tal ki ng fast.
A. Yeah. |It's gets ne excited.

And | think we often in this room hear, oh, that
woul d be good for farnmers. And maybe right now, based on
where mlk prices and dairy farnmer economcs are, it would
be. But there are tinmes in the marketplace where | think
that woul d al so be very advantageous for dairy processors
to have witten contracts knowing that their mlk supply
can't |leave at any given tine and things are held froma
| egal perspective on that end.

And so our -- again, outside of this hearing, but
our |l egislation we have proposed tries to build that

contract of trust better anpongst all producers and
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processors.
And within this testinmony, and within the Edge

Dai ry Farmer Cooperative packages -- package of testinony,
we have tried to do within Federal Orders the best
bui |l ding of that we can. However, we think you are, as
AMS, very nuch bounded and not able to do everything |
would li ke to see you conpl ete.

Q And so for you in particular, then, since you also
don't have an agreenent, witten agreenent, so do you

forward contract your m |l k?

A We can.

Q You can, but you don't, | guess?
A W have.

Q You have. kay.

On the -- towards the bottom of page 3, this is
where you are tal king about different risk managenent
tools. And you say, "DMC is a great program but to cal
it anple risk managenent for a dairy like ours is a gross
overstatenent . "

And | just wanted to ask you for the -- for the
record, you know, expand on why you think that? Wy you
think that is?

A. Just because we have grown. |If you add anot her
famly, like we have, to your farm typically you need to
grow -- in the commodity business for that 88% of our raw

mlk that is a commpdity, you typically need to get better
every year. Lower costs, every year. And volune is one

way that nost of us try to overcone those higher costs
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each year. So any grow ng dairy farm which as |
nmentioned, not all of themare, | think DMC becones really
| ess and | ess effective every year.

Q And | just want to nmake sure it's clear. And
that's because it has the two-tier |evels of what is
cover ed?

A. No. No. Below 5 mllion pounds you are | ocked
i nto whatever you nmade in the highest of the 2012, 2013,
or 2014.

Q Your base is |ocked in?

A Correct.

Q Ckay. On page 4, in the second full paragraph
you say, | see the need for one -- and here you are
tal ki ng Make Al |l owances and the current fornula --
"anything providing confortability elimnates ri sk.
Wthout risk, there is no innovation."

Can you expand on that thought for us what you are
t al ki ng about there?

A. Yeah. In -- in sinple terns, if -- if it costs --
like | nmentioned here, if it costs $5.50, including
rei nvestnent, for Redhead Creanery to nmake a 40-pound
bl ock of cheese, and we had an equi val ent Make Al | owance
where USDA ensured we were paid $6, | don't know why we
woul d make anyt hi ng besi des 40-pound bl ocks of cheese.

So when there's no risk, we wouldn't go | ook for
ot her markets. W wouldn't create anything new or
di fferent.

Q So does that thought carry over to where you
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beli eve eventually Make All owances should fall? And --
and so | had anot her question later, but I'Il ask it now.

So then what's your opinion of what a fair
Make Al l owance is? You know, we have proposed for us
di fferent nunmbers, and the studies have different nunbers
t hensel ves than what's been proposed. There's a high
cost, a low cost, an average.

So kind of what do you think is appropriate, given
t hat sentinment?

A Yeah. | believe that it should be correlated to
the highly efficient plants. | don't work in those plants
or know their nunbers besides what's been presented here.
And so | don't have a nunber. | don't think dairy farners
who aren't on board of co-ops or proprietary plants would
know what nunber that should be pegged at, and | certainly
don't.

Q And |I'm not asking for a specific nunber, just
kind of, you know, you're a policy guy, right? Wat's
the -- what's your thought of, policy-wise as a farner,
where that nunber should set?

And fromwhat |'magetting fromyou, |'mtaking
away that not necess- -- it shouldn't necessarily cover
the high cost plants, and maybe it shouldn't necessarily
be set at the average, is what |'m gathering from your
st at enent ?

A. Yeah. Well, first, | hope "policy guy" was a
conplinent and not a derogatory statenent.

Q It was.
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A. But second, yeah, | think your statenent summed it
up. Again, if we're elimnating risk for this entire
i ndustry of people who nake cheese that are subject to
Make Al l owances, why woul d we expect any innovation in the
i ndustry?

Q And you see it as, if their nakes aren't fully
covered, then that will nmke force themto i nnovate?

A. Yeah, or exit. Unfortunately, the sanme thing that
happens to dairy farmners.

Q Right. Gkay. On page 5 you -- in the paragraph
above the heading that's in the mddle, here you are
tal ki ng about how Federal Orders even do affect farnstead
cheese conpanies |ike yours who don't participate in the
pool, because it affects your grants and loans. And |I'd
just like -- this is the first of that we have heard, so
if you could expand on that statenent.

A. Yeah. W have been beneficiary of sone USDA grant
and | oan resources, and the easiest way for us to nake the
case of assets, future assets, revenue, is to say, here,
here is a federal docunent that represents our area that
says this is what our mlk is worth.

Q Ckay. And down bel ow you tal k about -- and you
had sone discussion with Dr. Vitaliano, and you tal ked
about your Dairy CORE programthat you all, as M nnesota
M|k Producers, had put together, and that it's simlar to
what USDA ultinmately rolled out.

Can you be nore specific? Because there were a

| ot of prograns that were rolled out. Wat you are
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A. | "' m hopi ng nmy counsel can recall the acronym or
name of what -- what ultimately it was, but | can't
remenber the name of it.

Q And given that, can you descri be what your Dairy
CORE program woul d have been?

A. Yeah. Essentially it would -- rather than a
supply managenent program it allowed -- I"mnot going to
go intoit. That was a long tine ago, so | bet counse
can ask nme a question that recalls that.

Q Ckay. | understand a long tine ago. | feel |ike

six weeks was a long tinme ago, so that was three years
ago.

On page 6, you have a statenent, "Class |1l Plus
gets us back to the benefits of the MNprice series as we
focus on the constantly traded comodity."

And |I'm wondering if you can expand on how that -

how t hat proposal does that and why you think that's

benefi ci al .
A. Yes. Cheese, and therefore whey, as | understand
it -- and | think as testinony has been provided here --

are plants that are neant to run as close to 24/7, as
close to 365 days a year, as they can, aside from

mai nt enance and staffing shortages and all the other
things that interrupt your work flow But of the four
cl asses, Cass IIl would be nost represented of plants

that are built to always demand raw m | k and, therefore,

2023
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i ntended to nake over the other categories.

Q And so you think it's beneficial to go back to
sonet hing nore |ike what the MW used to be?

A. | think it's beneficial to go to sonething that is
constantly made, constantly traded.

Q Ckay. And the next question, you tal k about --
and this goes on to your -- what you just nentioned about
pl ants always running full these days.

And as we think about it, mninmumpricing -- "As
we think about mninmumpricing, constantly full plants
mean prices wll stay closer to m ni nrumval ues."

| just wanted you to expand on that. And | think
you nmake that statement and you're trying to tal k about
kind of how the market is different now

A Yeah. Again, | think the last tine orders were
eval uated, these ten situations that | get to after the
fol |l owi ng paragraph woul dn't have happened because the
pl ants, the physical processing plants, were not full.

And so when they aren't full, even in a supposedly
conpetitive market |ike the Upper Mdwest, there would be
no reason to pay higher prem uns, there would be no reason
to solicit mlk with those prem uns, and so therefore,
when mlk can't nove, it doesn't nmake as nuch sense for
plants to pay above what they need to, because that is
what the nmarket is telling them pay what you need to, and
you are not trying to entice nore vendors, | guess, in
this case, if you call the farns vendors.

Q Ckay. So in that case, the mninumprice is all

TALTY COURT REPORTERS, INC. 5679
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Sept enber 27, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

they need to pay is what you are saying?

A | think that's what we have seen, or | ower.

Q So you do list sonme information on different calls
you got, and | don't really want to get into that any nore
t han what you have already had to di scuss.

But | do ask the question -- want to ask the
guestion as kind of what do you see as that -- how do you
see Federal Orders providing for orderly marketing? That
is their policy objective. And so as a farner, what do
you interpret that to be for you?

A. Yes. So, again, Federal Orders providing orderly
mar keting, | believe we should have regul arly updat ed
nunbers at a set tinme, nake them as nandatory as possi bl e,
as | ow Make All owances as feasibly possible, because
again, otherw se, | believe plants will be marketing
products that maybe don't actually have a real life
market, and allowing -- allowng farners to know what sone
hedgi ng forward contracting, OIC, sone -- sone device of
their choosing, that they will have based on current tine
and current information, an idea of what their mlk price
is as far out as possible.

Today, sone countries have that, and we do not.

Q So if I could sunmarize. That's, you know,
transparency, nmarket information, and | would probably
guess enforcenent of some of those prices?

A. Yeah. And no overstatenents of any fixed -- fixed
costs or fixed prices |ike Make Al owances.

Q Ckay.
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M5. TAYLOR: That's it from AMS. Thank you.
THE COURT: Thank you.
| s there any other cross before we have redirect?
No. Let's go to redirect.
REDI RECT EXAM NATI ON
BY DR BQZI C
Q Marin Bozic for Edge Dairy Farmer Cooperative.
Lucas, did your creanery in any way, assist,
review, provide input, or otherw se coll aborate with you
in witing of your testinony?
A. Bongards Creanery? No. The others at Redhead

Creanery? Also, no.

Q So -- soit's fair to say that they are really --
they were not aware in any way of the -- any words
regarding the -- or any statenents that you nade about

other incidents in our broader m |k shed?
A. No, they were not.
Q | believe at one point you said that you used DRP
Just to nmake sure that it is on the record, you
al so do use DMC regul arly?

A Yes.

Q Ckay. In discussing briefly -- and this goes to
Ms. Taylor's question in discussing Proposal 16, | think
you refer to the | ookback as the difference between the
hi gher-of and the average- of.

Did you nean the difference between the higher-of
and the appropriate variable related to Class I117?

A Yes.
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Q Ckay. On page 4, first full paragraph, you wite,
“In sinple terns, an increase in Make Al |l owances | owers
t he paycheck for farmer mlk."

Dr. Stephenson seens to be of the opinion that
it'"s not a big deal if we set the all owances rather high
because that will be conpensated for by the over-order
prem uns.

Do you share his confidence that that will happen?

A. Based on the current markets, absolutely not. |
don't see a future based on farmstructure and plant --
processi ng pl ant planni ng where over-order prem uns
return.

Sonme of the ten exanples, like |I shared, many of
them-- many of themwere the last six nonths. And in
several cases, hearing about this in the industry, the
first call came fromcattle jockeys, and they weren't
| ooking to sell the cows to a harvesting plant, they were
| ooking to sell the cows to another farm

When prices are low, farnmers are trying to
i ncrease their volune and -- wth base/excess plans and
suppl y managenent plans, which nmake a | ot of sense at the
plant |level many tines, | don't see econom cally how --
how we woul d see such a return to over-order prem uns.

Q So | believe you stated sonewhere in your

testi nony you have about 200 cows.

A. Yes, sSir.
Q If you were to just go from 200 to 2,000 cows and
then call your field rep, | have nore mlk, would they be
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happy that you have nore mlk to provide, and woul d they
take that additional mlk with no questions asked?

A. They would not take it, and | don't think my wife
woul d take it, either.

Q Yeah. So -- sothen it's fair to state that in
your m |k shed there are producers who would be wlling to
supply nore mlk at current mail box prices than farns
are -- than the plants are willing to take?

A. Yeah. | gave ten exanples here. | have many nore
exanpl es of m scomruni cati ons, m sunderstandi ngs, |
t hought we agreed | could add a thousand cows, | have
taken out the |oan, now what? | thought we agreed -- the
list goes on and on.

So, yes, | have received many calls fromfarners
in our area to do just that, expand so that they can
better cash flow and manage their famlies' financial
future.

DR. BQZIC. | have no further questions.

And | have been taught the | ast few days by other
professionals in the roomthat this is the tine where |
need to nove the testinony into evidence.

Did | say that correctly?

THE COURT: And you notice the witness refers to
you as counsel, so --

DR. BQZIC. | keep thinking of Robert Duval in
CGodf at her.

THE COURT: Is there any objection to the

adm ssion into evidence of Exhibit 262?
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There is none. Exhibit 262 is admtted into
evi dence.

(Exhi bit Nunmber 262 was received into

evi dence.)

DR BQZI C. Thank you, your Honor.

THE COURT: Thank you, both.

2023

lt's time for | unch. Do we want to tal k about who

the next witness will be when we conme back from | unch?

M5. VULIN. Ashley Vulin with the M|k Innovation

G oup.
W'l |l have Sally Keefe after |unch, and then

potentially a dairy farnmer at sone point this afternoon I

understand for NMPF. We will al so have Jacob Schuel ke

with Crystal Creanery, and then M ke Newell w th HP Hood.

THE COURT: You won't run out.

M5. VULIN:  No.

THE COURT: Excellent. Al right.

Pl ease be back and ready to go back on record at
1: 10. We now go off record at 12:08.

(Whereupon, the lunch recess took place.)

---000- - -
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VWEDNESDAY, SEPTEMBER 27, 2023 - - AFTERNOON SESSI ON

THE COURT: We're back on record at 1:11.

M5. VULIN. Ashley Vulin with the MIk |Innovation
G oup.

W would call Sally Keefe to the stand, please.

THE COURT: Wuld you state and spell your nane.

THE WTNESS: M nane is Sally Keefe, S-A-L-L-Y,
K-E-E-F-E

THE COURT: Have you previously testified in this
pr oceedi ng?

THE W TNESS: Yes, | have.

THE COURT: You renmi n sworn.

THE W TNESS: Thank you

SALLY KEEFE,

Havi ng been previously sworn, was exam ned

and testified as foll ows:

THE COURT: Counsel, you may proceed.

M5. VULIN. | have distributed three copies of
exhibits entitled MG9, MG9A and MGO9B. | believe
everyone shoul d have a copy, but please let ne knowif you
don't.

THE COURT: Qur previous exhibit before |unch was
262. So how do you want to nunber the ones that we now
have?

M5. VULIN. | would ask that MG 9 entitled
Testinony of Sally Keefe, Part 2, be | abeled with
Exhi bit 263.

| would ask that Exhibit MG 9A, which is a
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spreadsheet that says Proposal 15, Base Cass | SkimPrice
Conput ati on, be given Exhibit 264.

And that MG 9B, which is a copy of the Power Poi nt
presentation Ms. Keefe will give, be given the nunber
Exhi bit 265.

THE COURT: They have been so marked.

(Exhi bit Nunbers 263, 264, and 265 were

mar ked for identification.)

M5. VULIN. Thank you.

DI RECT EXAM NATI ON
BY Ms. VULIN:
Q Good afternoon, Ms. Keefe.
A Good afternoon.
Q We have already put your business address in the
record, so | think that's all of our prelimnaries.

But can you pl ease rem nd everybody who you are

and who you are speaking on behal f of today?
A. Absol ut el y.

So ny nane is Sally Keefe, and | am a consult ant
for the MIk Innovation Goup. The MIk |Innovation G oup
has ten nenbers. They are: Anderson Erickson, Aurora
Organic Dairy, Crystal Creanery, Danone North Anerica,
Fairlife, HP Hood, Organic Valley/ CROPP Cooperative,

Shanr ock, Shehadey Fam |y Foods, and Turner Dairy Farms.
Q Ckay. Thank you, Ms. Keefe.

And can you just remnd us a little bit about your

pr of essi onal experience and role on behalf of the group?

A. Sure. | do -- I'"'ma consultant for the group. |
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have hel ped the group devel op the proposals, and have
provi ded anal ysis in support on their work here for the
heari ng.

Q And | understand you are here to present MG s
Proposal 15, correct?

A Yes. That's correct.

Q Thank you.

So if you could please open the PowerPoi nt that
you have prepared, which is Exhibit 265.

So | understand that all of the MG nenbers are
Class | processors, correct?

A. Yes. The MG nenbers are largely C ass |
processors or handlers of Class | fluid mlKk.

Q And can you tell us, what's the current state of
Class I, particularly in contrast to where it was during
Federal Order Reformin 20007

A. So, at the tine of Federal Order Reformin 2000,
Class | was nearly 40% of FMMO m Ik utilization. Today,
Class | is less than 30% of FMMO m | k utilization. For
2022, we were at just a titch over 27%in Cass |

Q And so what's the trend you have seen, then, from
2000 to present?

A. It's Cass | mlk utilization has been decreasing.
The peak of Class | utilization on the Federal Oders
happened shortly after order reformin 2004, at just over
43. 6%

Q And have you seen any other trends in the

mar ket pl ace, or differences between what the market | ooked
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i ke in 2000 and present, particularly in regards to
exports or other things in the marketpl ace?

A. Sure. There's a lot nore mlk being used for
products that are exported, as well as for cheese. So the
amount of mlk utilization within the Federal O ders and
intotal is nmuch higher in Casses IIl and IV today than
it was at the tine of order reform

Q And just at a high level, can you describe to us
what are the factors that go into the Class | price?

A. Sure. Wien | think about the Class | price, |
t hi nk about three kind of big buckets. W have got the
base Class | skimmlk price, which is what we're here
tal ki ng about in issue 4. W have got the advanced
butterfat price. And then we add on to that the C ass |
differentials, which will be comng up in our next topic.

Q Ckay. And we have been here, as you said, talking
about the base Class | skimprice.

What's the purpose of the base Class | skimprice
in the fornul a?

A. So | see that the purpose of the base Cass | skim
price is that we need to attract a sufficient supply of
mlk for fluid use.

Q And do you see any aspect of that relating to a
rel ati onship between Class | and ot her cl asses?

A Sure. The base Cass | skimprice fundanmental ly
is arelationship. It's the relationship between C ass |
and the manufacturing classes to the Class IIl and IV

pri ces.
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Q And is the Cass | -- the base Cass | skimprice,
is that derived fromany other -- any processing costs or
production costs, is it discovered in the sane way as we
tal k about Make Al |l owances, or how does that work?

A No. The -- it's -- the Cass -- the base O ass |

skimprice is not a fornmula that uses Make Al |l owances

related to fluid mlk processing. |It's price relationship
driven. |It's the relationship between C ass |I and
Classes Il and IV.

Q And in your opinion, what type of relationship
should the base Cass | skimprice have with the
manuf acturing classes Il and IV?

A. It should reflect a big picture value for skim
mlk, so it should reflect the value of skimmlKk.

Q Wy ?

A. You know, because ultimately farmm |k can be used
in any of the four classes. So, you know, the orders are
designed to ensure that we have enough mlk for fluid use,
but not so nuch that we're drawing mlk away from
Class Il or dass IV when a manufacturing use woul d be
hi ghest and best val ue.

Q And | understand that you are here on behal f of
M G s Proposal 15, which is a proposal with a fornmula for
the base Class | skimprice; is that right?

A | ndeed.

Q And at the begi nning of your testinony we had
mar ked as Exhi bit 263 your witten testinony in support of

Proposal 15, correct?
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A Yes.

Q Ckay.

A. And so on page 7 of ny witten testinony, you can
find a description of how MGs Cass I, base Cass | skim

mlk price fornmula works.
Q Just in a big picture kind of sunmary form can

you wal k us through how that formula works?

A. Sure. So nmuch like the current fornmula today,
which is an average-of Class IlIl and IV plus $0.74, MG s
formula is an average-of Class IIl and IV plus an

adjuster. MG is proposing to update the adjuster and to
make the adjuster a 24-nonth rolling average that has a
12-nmonth | ag.

Q And why did M G devel op this proposal as opposed
to advocating to keep the current average-of fornula in
pl ace?

A. Well, froma practical perspective, you know,
we -- the nenbers of the group wanted to put forth a
proposal that reflected the concerns that they had heard
expressed fromthe producer comunity, from cooperatives,
t hroughout i ndustry, regarding the current average- of
formul a, but they wanted to -- they also felt strongly
about protecting risk managenent opportunities for
G ass |

Q And was the intent that Proposal 15 result in
roughly revenue neutral -- revenue neutrality?

A Yes. So nuch like the current formula, the idea

was to conme up with a fornula that was roughly revenue
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neutral to the higher-of.

Q So beyond the practical perspective of reflecting
concerns heard fromfarmers and cooperatives, and then
M G s goal of preserving the right to hedge, are there any
other policy goals that MG s Proposal 15 fulfills?

Pol i cy goals neaning goals of FMMOs generally, or of that
factor in particular.

A Uh-huh. So we -- MG wanted to maintain that
the -- MG wanted to put forth a proposal with a formula
for the base Cass | skimprice that maintained the
conpetitive relationship between the classes. And because
we -- and we don't want to stop mlk fromgoing to
manufacturing if that is where it needs to go.

And then, you know, like | nentioned before, we
wanted to facilitate risk managenent. Menbers of the
group have a |lot of concerns about managing volatility
within their business.

Q Ckay. And do you believe that the base O ass
skimprice should be in a formula that prevents any type

of price inversion fromever occurring?

A No, not necessarily. | nean, price inversions can
provi de a val uabl e market signal. You know, when it
happens, when a Class Il or IV price exceeds the O ass |

price, that's sending a signal that mlk is val ued nore

hi ghly for cheese and powder in that particular nonent.
Q We have heard nore about hedging in this hearing

than | had ever heard before, and it's clearly -- it's

clearly a big deal
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Can you tell us, why does hedging matter so much
to Class I?

A. You know, given -- given the declining utilization
share for Cass I, the dowmward trends in per capita
consunption, absolute volunme, our group thinks that it is
very inportant to preserve risk managenent, that hedgi ng
is an incredibly valuable tool to nanage price risk, and
that if you can effectively manage your price risk, you
can provide nore stable prices to your custoners and to
consuners and, you know, ultimately, you know, stemthe
declines in fluid mlKk.

Q And are you aware of any --

THE COURT: [|I'msorry, what was the |ast part?
THE WTNESS: Stemthe declines in fluid mlk
THE COURT: Thank you.

BY Ms. VULIN:

Q Are you aware of any Class | processors who are
hedgi ng t oday?

A. Yes, | am W have heard from sone yesterday, and
| believe we'll hear fromnore today and tonorrow. So,
yes.

Q Are you an expert in hedging?

A. | am not an expert in hedging. That is not ny

area of experti se.

Q But you are aware of its inportance within the
i ndustry?
A Absolutely. | nmean, you know, | work in
agriculture. | work in dairy. Like, it is -- | recognize
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that risk managenent is incredibly valuable and incredibly
i mportant. But, you know, | am not constructing hedges.

| "' mnot buying futures options, swaps, all of those sorts

of things.

Q And we haven't had 100% adoption of this, of this
ri sk managenent tool across Class |, correct?

A. No, definitely not. | nean, the different parts

of Cass | have adopted this tool nore than others. You
know, | think that -- | think that it's inportant to
remenber that this is a relatively new change.

The 2018 Farm Bill put the change into notion, and
it becane effective in May of 2019. The Farm Bill
| anguage i ncluded a two-year review period and, you know,
round about -- and then we have 2020 with a gl obal
pandem c. W al so have, you know, the review period
comng up and -- at that tine. And then by the winter,
you know, |late winter of -- by, |like, Decenber 2020,
January, February of 2021, you know, you were already
seei ng, you know, significant voices within the producer
conmunity requesting a reversion to the higher-of. And so
that creates a situation with regulatory uncertainty.

As we have heard wi tnesses testify about, it takes
time to set these prograns up. It takes resources. It
t akes know edge, |ike -- and, you know, when -- when you
are thinking about the priorities within your business,
you know, you can't necessarily do everything at once.

And so, you know, not everyone has had the tine to

integrate this change and nove to a system-- nobve to
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adopt hedgi ng and ot her risk managenent strategies to
manage their Class | price risk.

Q And in your experience in Cass |, do you think
this risk managenent tool could be adopted nore broadly
wi thin that segnent of the industry?

A Absolutely. | really think it could be adopted
much nore broadly. | -- | think that it is a -- that it
is very valuable in terns of stabilizing the price at the
shelf for consunmers. And | -- | think that noving to that
sort of a system where you can provide a nore stable price
for consuners at the shelf is very val uabl e.

Q You say "very valuable."” In terns of conpetition
for fluid beverages -- we |lost the screen for a second,
but we're back.

So you said that it could be "very valuable.” In
terns of its value, is there anything about Cass |I's
ability to conpete in the marketplace that you think price
stability and ri sk nmanagenent could bring val ue to?

A. Yes. | think that one of the things that's very
different today than in 2000 is how many nore beverages,
beverage substitutes, just how many nore things fluid mlKk
conpetes with, and many of those things are priced on a
nore stable basis to consuners. And we need to be m ndf ul
of that conpetitive set that's out there and, ideally, you
know, put our best foot forward with an offering that can
conpete in many different facets on the shelf.

Q And then in terns of consuners, you nention that

in your testinony, and you have nentioned it just a bit
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Now.
Do you have any observations about consunmers and
price stability?

A. So nost of ny observations are that price
stability and -- and staying away froma roller coaster of
prices are desirable traits in products that people are
buying in the grocery store, particularly stuff that you
are buying routinely. You don't want to go in and be

faced wth a dramatic change in price between shopping

trips.

Q Ckay. And that's based on your experience in the
I ndustry?

A. That's based on nmy experience in the industry.

And | have been in the industry for a long tine.

Most of ny experience, nuch of it has been on the organic
side of things, which frankly does tend to price this way,
so | will just put that bias out there. Like, it's, you
know, a | ot of my experience has been on that end of the
busi ness.

Q Do you think Class |, organic Cass I's ability to
offer nore stable pricing has been a piece of the success

of that sector?

A. | think it has been. | nean, it's -- you know,
there's many different parts of it. It's not going to --
like | mentioned before, it's nulti-faceted. It's not

just a stable price. Like, you also have to have a
product that consunmers want, and you have to be putting

it -- there's -- there's a |lot of aspects to getting the
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consuner to pick it up and take it hone, and then cone
back and do it again next week.

Q And you think price stability could be a part of
t hat .

A Price stability is a part of that. It's not the
only thing, but it's an inportant part of it.

Q And we have heard a | ot about depooling so far in
t he heari ng.

And if you could go to the next slide, please. |
just want to talk about a little bit of that.

So this observation of depooling occurring, in
your experience, is this a new phenonenon based on the
aver age- of being adopted as the Class | base skimfornul a?

A No. | -- if you -- you know, way back six weeks
ago when we were at the beginning of the hearing, you
know, one of the exhibits is Exhibit 30, and it's | ooking
at mlk eligible to be pooled that was not pool ed. And,
you know, that data goes back to the beginning. It goes
back to the year 2000. Depooling has been part -- has
been a practice within the systemfor a very long tine.

Q And in your opinion, is depooling necessarily a
bad t hing?

A. | don't think depooling is necessarily a bad
thing. | think depooling is the market at work. | think
depooling is a way that nmarket participants respond to the
value of their products and mlk, and it's -- it's
rati onal econom ¢ behavior, for lack of a better way to

put it.
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Q And | understand that you have | ooked at sone tine
peri ods over the course of the |ast 23 years and have sone
observations about the rates of depooling.

Can you tell us about those?

A Sure. So, you know, depooling happens. It
depends on where the prices are at. And so, you know,
just |l ooking at one order, Order 32, and, you know, back
in the 24-nonth period of January 2012 to Decenber 2013,
first there was a period in |ate 2012 where there were six
nonths of Class Ill depooling, and then we had a situation
in late 2013 that was followed by Cass |V depooling
because of where the prices were at.

And then, you know, after the pandem c, you know,

recently here with the new fornmula, with the average- of

formula for Class |, you have got seven nont hs of
Class |1l depooling, and you have got 13 nont hs of
Class IV depooling. So it -- it happens.

Q And you -- did you pick a tine period neant to

refl ect under the higher-of and under the average-of?

A. Yeah, | just wanted to conpare a tine period
before and after and, you know, roughly -- roughly apart
fromeach other. And then also, to be quite candid, |I did

not want to include 2020 because that was just so, the
events were so extraordinary at that tinme.

Q And we do observe slightly nore depooling in the
|ater tine period under the average-of in your exanple,
right?

A Uh- huh.
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Q How do you know that wasn't caused by the nove to
t he average-of fornul a?

A. Well, a lot of things in addition to the formul a
have changed over that ten-year tine period. So the --
the trend of Class | utilization noving down was happeni ng
then. W also had -- we have heard testinony during the
heari ng about that depooling can sonetines -- that
depooling can be related to i nadequate Make Al | owances.

And so | would -- in ny view, ten years ago the
Make All owances were not as out of date as they are today.
And then we al so have heard a | ot about the w dening
spread between the prices for CQass IlIl and Cass |V, and
that is definitely -- the spread between IIl and IV is
wi der now than it was at that prior period.

Q And can USDA control or set the spread between |1
and |V?

A. No. And USDA al so doesn't, |ike, control the
utilization rate of Class | mlk. Like, the only factor
there that | nentioned that's sort of like within the
real mof control of the regulation is the Make All owance
thing and --

Q And you nentioned utilization as well.

Tell me, how does utilization going down inpact
depooling or the frequency of depooling?

A. Well, ultimtely, you know, Class |, as -- as we
all know, is the class that's here all the tine. dass |
is the required participant. And as Cass |I's share of

the total volune has gone down, and as their absolute
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vol une has gone down, that neans that there is frankly
|l ess Class | dollars being spread over nore and nore and
nore ml K.

Q And as we saw before with the utilization going
down, is that utilization uniform between orders?

A No. There's a |lot of regional variation in
Class | utilization. You have orders that are very high,
like Florida; orders that are very low, |ike the Upper
M dwest; you have got orders that are nore, you know
typical, |ike, the Northeast, Central, the Southwest,
places like that. So it's not -- Class | utilization is
not a uniformsituation across the country.

Q So | want to go back to the proposals.

So tell me again about the fornmula that MGis
proposing and how it's either simlar to or different from
the current average-of formula.

A. So the primary difference between MG s proposal
and the current fornula is that MGis proposing to
replace the static $0.74 adjuster with a dynamic rolling
adj uster. The adjuster would be updated nonthly, |ike
ot her nmonthly price changes that happen within the system
And then the -- and then the adjuster would be | agged by a
year to facilitate hedgi ng.

Q And howis MGs -- we have -- so we have got the
average-of fornula currently in place --

A Uh- huh.

Q -- we have M G s average-of fornula under

Proposal 15, and then | know we have an average-of fornula
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under | DFA's Proposal 14.

How does that differ fromMG s proposal ?

THE COURT: | do think it would help the record
when you are acknow edgi ng that what counsel is saying is
correct, you would utter "yes."

THE WTNESS: Thank you for the rem nder.

THE COURT: You're wel cone.

M5. VULIN: Likew se.

BY MS. VULIN:

Q Ckay. So we have the average-of fornula under the
current fornmula. W have MG s Proposal 15.

And then tell us how IDFA's Proposal 14 is simlar
to, and different from MG s Proposal 15.

A So IDFA's Proposal 14, like -- like MG s
proposal, preserves the ability for Cass | processors to
hedge.

MG s proposal is -- MGs -- IDFA s Proposal 14
puts a floor on the adjuster of $0.74; MG s proposal does
not have a fl oor.

And then MGs -- MG s adjuster changes every
single nonth. And so every nonth, a nonth rolls on, a
month rolls off. And |IDFA s adjuster changes every year.

Q And why does MG -- why did MG propose a simlar
but slightly different proposal with the average-of but an
adj uster that is dynam c each nonth?

A MG s nenbers felt that the dynamc rolling
adj uster better reflects market conditions than changi ng

once a year. So changing nonthly was aligned with the way

TALTY COURT REPORTERS, INC. 5700
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Sept enber 27, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

that other prices work wwthin the system

And then the -- with an adjuster that changes just
one tine per year, you can get |arge changes at once. And
so by noving gradually, by doing a rolling 24 nonths with
the drop, putting on and falling off the -- you get a nore
gradual change over tine.

Q Does M G s proposal have any kind of ceiling?

A No, there's no ceiling.

Q Does M G s proposal have any kind of floor?

A And there's also no floor. And so the -- the
nmenbers of MG felt strongly that -- feel strongly that
floors and ceilings can create price distortions, and we
wanted to present sonething that we felt was nmarket --
reflected the market.

Q And you -- and you do have, | believe, a slide
t hat conpares the proposals. Thank you.

So tal king about these proposals out in action. |
know you have done sone proposal conpari sons between MG s
proposal, the current proposal, and NWF s Proposal 15.

s that math found in your Exhibit M G 9A which
has been marked as Exhibit 2647

A Yes. So Exhibit 264 shows the conputation of
MG s Proposal 15 in action. It's a "what-if." It
pretends that the fornula had been in place during this
period. And because the proposal is designed to maintain

t hat sanme higher-of price relationship, NWF s Proposal 13

IS necessarily there. It is the -- it says Proposal 13,
and then underneath there's a little -- it's the sixth
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col um across, not including the date.

Q And this is where you did the cal culations that we
can see in page 4 out of 5 of your Power Poi nt.

A Yep.

Q Thank you.

So let's |ook at a couple of your conparisons. |
know you said 2020 was a pretty extraordinary year, so
let's tal k about the other years.

Tell me, what you do see or what are your
observations about the inpact of the different fornmulas in
2018, '19, '21, and '22?

A. The main thing that | notice is that they are
roughly -- they are roughly equivalent. They are roughly
equal . They are not exactly equal, they're not going to
be exactly equal, unless they are the exact sane fornul a.
| nmean, that the -- you know, so in 2018 we're | ooking at
the current formula would have had -- the 12-nonth average
woul d be $6.56, M G s proposal would have been at $6. 54,
and the higher-of actually would have been | ower than
those two at that time, it would have been $6. 23.

In 2019, the average plus the $0.74 woul d be at
$8. 40, and then you wind up with MG s rolling adjuster at
$8. 29, and the higher-of being $8.31 for average for the
year. So not exactly the sane, but very cl ose together.

Q And we observed previously the fact that MG s
Proposal 15, at tines, generates a higher price than
NVPF' s Proposal 13.

So what does that say to you about the inportance
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of risk managenent to Cass |, that they would put forth a
proposal that could generate a higher price for the base
Class | skimthan NVPF s proposal ?

A. It says to ne that risk managenent is very
inportant to Class | processors, that Cass | processors
are -- are willing and ready to preserve the higher-of
price rel ationship, but they need risk nanagenent. They
need to be able to hedge. And so here we are.

Q And so we had set aside 2020, so let's circle back
to that year

We do see a bit nore divergence in these fornul as
in that year, right?

A Oh, for sure.

Q So what's driving that?

A. You know, what's driving that, in large part, is
there was a trenendous spread between Classes IIl and 1V,
and in the back half of 2020. And so what -- you know, so
what we're going to see there is that the average pl us
$0.74 is $11.13, MG s proposal would be at $10.89, and
t hen the hi gher-of would be higher, it would be $12. 89.

Q And why or why wouldn't we want this base C ass |
skimprice to ride the swng with these huge shifts or
di vergences between |1l and |V?

A. Those huge shifts, the roller coaster there that
was happening in 2020, doesn't accurately reflect the
fundanental s related to supply and demand for C ass |
fluid mlk. 1t has a lot nore to do with many ot her

t hi ngs that were happening in the market at that tine.
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And so designing a Cass | price fornula, we want to think
about things that can reflect the big picture, but not
necessarily have us ride a nonth-to-nonth roller coaster.

Q Ckay. And | know you have sone ot her averages
here over a tine period. So if we could |ook at the first
one, the five-year, 2018 to 2022, tell us about how the
formulas work in that tinefrane.

A. Yes. So that woul d be the 60-nonth average for
that period. So five years, 60 nonths, the current
formula, the average was $9.99, Proposal 15 would be
$10. 10, and then the higher-of would have been $10. 36.

And, you know, what happens is, as you expand your
time horizon and as you have nore nonths in the analysis,
t hi ngs begin to converge, and they wind up roughly neutral
to each other over tine. They are not necessarily the
sanme in any particular nmonth. They are not necessarily
the sanme, even in a relatively short tinme period.

Q And we have tal ked a | ot about 2020 where these
swings are kind of raising the price and |lowering the
price. But given that it averages over tine, does that
al so nean you coul d have short-termprices that woul d be
probl ematic or undesirable on the farnmer end, right? |If
it's going to be too high sonetines; it could al so be too
| ow ot her nmonths. And with this price stability, do you
see any benefits on the farner side?

A | do think that stability is good for all the
mar ket participants. | think -- I'"'ma big fan of price

stability fromthe consunmer, to the custoner, the
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processor, the producer, all the way along the chain.

Q Now, | ooking at that 20-year, we see they are al
ki nd of roughly converged around each ot her.

Gven that simlarity and given that we did have
the higher-of for nearly 20 years, what would you say to
soneone who thinks, well, it sure worked then. W still
have a dairy industry. The world will not come crashing
down over our heads if we adopt it again, so let's go back
to sonmething that's famliar?

A The worl d has changed in 20 years, and risk
managenent is a lot nore inportant to market participants
today than it was 20 years ago. And | think that it is
not -- | don't think that it is a good idea to design a
price formula -- or to adopt a price fornula that cuts a
core part of our industry out of risk managenent.

Q And you say "a core part of the industry.” Aren't
they the only part that has to stay within the order?

A. Class | is -- Class | processors are the mandatory
partici pants.

Q And so it seens fairly significant if they are

saying that these risk managenent tools are core to their

conpany?
A | believe so.
Q So let's go to the last slide, if we can, please.

| want to talk a bit about the adjuster and how the price
kind of works as a whol e.
So can you explain to us what -- what this chart

is showi ng about the base Class | skimprice under MG s
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formul a?

A. Sure. So this is just |ooking at the 60-nonth
period from January 2018 to Decenber 2022, and it is the
percent, the share, that the adjuster is of the total
price. And so what you see is the adjuster is nmaking up

about 5 to 15%of the total base Class | skimprice.

2023

Q Ckay. So when we talk about MG s Proposal 15 and

the fornmula, the overwhelmng majority of that price is
going to be made up by the average-of cal cul ation,
correct?

A. Yes. That's right. Mst of the price is the
sinple average-of Cass Ill and Class IV for that nonth.

Q Ckay. And this adjuster is an addition to that,
that tracks the historical averages we di scussed, but --
but really is a nuch nore minor part of that overal
formul a?

A. It is the smaller part. It is -- there's two
t hings here. W have the average and we have the
adjuster. And nost of the price is the average, |ess of
the price is the adjuster.

Q And we have heard sone di scussion about the

adj uster being outdated or too historical |ooking because

of the year lag and the tine period it averages.
So why don't you tell us just to start, why did
M G pick an adjuster that has a two-year average with a
one-year | ag?
A. So first I'Il tal k about the I ag.
Qur nenbers felt strongly that the |ag was very
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I nportant for actually hedging, that they would |ike to be
able to get to the point where they are able to stake
their positions in the market 12 nonths out.

Today, as | understand it, the liquidity in the
mar ket, nost people are not hedging on that time horizon
t oday, but we thought that we should put sonething out
there that would facilitate getting there.

The next part of it would be the 24 nonths. And
the 24 nonths was not too |Iong and not too short. So we
| ooked at | onger periods of tine, and we | ooked at shorter
periods of tinme. As the adjuster is shorter, if it's |less
than 24 nonths, it creates nore volatility. And then when
the adjuster is longer, it does not transmt market
signals as well over tine.

Q On the lag, you said the one year allows C ass
processors to set up their hedge nore accurately or
effectively.

And -- and is ny understanding is that's because
there's nore predictability of one of the conponents of
their fornula for their price; is that right?

A Yes. So -- so when they are constructing their
hedge, the adjuster wll be known, and so the basis risk
woul d be reduced, if not elimnated, on the adjuster part
of the formula. There are obviously a |ot of other risks
t hat have to be consi dered when you are doing that.

Q And why do you think that Proposal 15 is better
than the current fornul a?

A. | think the Proposal 15 is better than the current
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formul a because | think that the fatal flaw of the current
formula is that the adjuster is static. |It's fixed. It
doesn't change.

And, you know, at the hearing we have heard a | ot
about things that don't keep up in realtine, and so
structuring sonething that is self-correcting that, you
know, keeps up over tinme, that changes on its own, | think
is agood thing. It is -- the chances that you can have a
fi xed adjuster and that you can get the nunber right
strike nme as very snmall.

Q And why do you think Proposal is -- why do you
t hi nk Proposal 15 is better than other proposals that have
been presented on this factor, at this hearing?

A There are tradeoffs here. And, you know, from ny
perspective, the higher-of is also flawed. The higher-of
is -- makes Cass | risk managenent very difficult.

And so what we're asking USDA to consider are the
tradeoffs. |It's the tradeoff between a -- the pure
hi gher-of fornula that you see in Proposal 13 and
facilitating risk managenent for the FMMJO s mandat ory
participants for Cass |I.

Q And given that the proposals are roughly revenue
neutral, that's not a tradeoff USDA would have to nmake
between M G s Proposal 15 and the higher-of because they
are roughly revenue neutral, right?

A That's correct.

Q And so when | ooking beyond that, it sounds |ike

your testinony is that the next big tradeoff we want USDA
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to think about is this opportunity to nanage risk?

A Yes. We would like USDA to consider the need for
Class | to have access to the risk managenent tools that
are wi dely used throughout the dairy industry and
t hroughout agriculture as a whol e.

Q Thank you.

M5. VULIN:  Nothing further.

CRCSS- EXAM NATI ON
BY MS. HANCOCK:

Q Good afternoon, Ms. Keefe. Thank you for your
time today. Al right.

THE COURT: Did you say Nicole Hancock yet?

M5. HANCOCK: | did not. |I'm N cole Hancock. |
just assuned that the court reporter has a shortcut key
NOw.

THE COURT: How about the people that m ght be
just tuning in renotely, can they even see you on the
screen?

M5. HANCOCK: That's nore considerate than | was
bei ng. Thank you.

BY MS. HANCOCK:

Q Ckay. Ms. Keefe, | would like to start with
Exhi bit 265, your presentation, and just -- ['ll just walk
t hrough the questions that | have, if you have that in
front of you.

A Sur e.

Q Ckay. Let's turn to page 2.

And as | understand it, on page 2, what you are
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conparing here, it is just -- or maybe what you are
showi ng here is just that Class | utilization as a
percentage of the total anmount that's pool ed under the
orders has just decreased?

A Yes. That's correct.

Q Ckay. And do you know if in that decrease, there
has been any -- well, strike that. Let ne say this
different.

| think one of the areas that you tal ked about
with Ms. Vulin was to -- to -- whether Cass | or the
ot her classes of mlk could be responsive to narket
conditions and land in the places where they should | and
at the right tinmes; is that fair?

A. Yes. Wien we were tal king about depooling and
ot her things.

Q Ckay. And you were concerned that you didn't want
there to be a draw of -- to Cass -- or of the dass |
mlk away fromthe manufacturing if the need was in the
manuf acturing classes; is that accurate?

A That's accurate. And | do note that this is the
FMMO pool wutilization on this chart, so it's not going to
include mlk that wasn't pooled. This is only pooled mlk
her e.

Q Ckay. And did you -- are these average nunbers or
is there a strike date within the cal endar year that's

not ed there?

A. It's the total for the year. It's a weighted
av- -- it's weighted across all the orders, but there's
TALTY COURT REPORTERS, INC. 5710
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ot her differences between 2000 and 2022. I n 2000,
California was a state order; now California is a Federa
Order. So, like, California wouldn't be part of the 2000
colum. And then, in 2000 we still had the Western O der,
and now we don't have the Western O der, and so, |iKke,
that's not part of the 2022 colum. This is just FMMO
pool mlk. The data source is down there at the bottom of
t he table.

Q Ckay. And -- and this wouldn't take into account
any kind of ebbs and flows in market needs in -- on a
daily or weekly, or even nonthly basis, would it?

A. Ch, no. Definitely not.

Q So, for exanple, if we | ook at what we have heard
testinmony on in -- in, you know, August, Septenber, of any
year, where there's a greater need for Class | mlk in
those tinme periods, that wouldn't be reflected in what we
see in your table here, would it?

A. No. This table is a conparison of the entire year
for 2000 and 2022. Certainly the data exists to conpare
it on a nonthly basis and to do it by order over tine.

Q Okay. And you would agree with nme that one of the
tools that -- that the order is designed to do is to allow

mlk to nove in the nonment that it's needed; is that

accurate?

A. Yes. We want the orders -- we want fluid
processors to have their needs net on -- kind of hesitate
on daily -- but weekly, nonthly, annually, |ike, we want

to make sure that fluid processors are getting the milk
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t hey need so that consuners have the mlk they need.

Q And there are very real seasonal circunstances,
especially with respect in the Cass | nmarket, that affect
the need for mlk on a weekly or nonthly basis throughout
the year; isn't that true?

A Yes. The mlk sales are seasonal. It is not --
the demand is not the sane in every nonth of the year.

Q So if we |look at the mddle of August to the
m ddl e of Septenber, historically, that's been a tine
period when -- when Cass | is needed to be called away
fromthe manufacturing plants; is that right?

A. The mddle -- you know, so when school is starting
back up in m d-August to m d-Septenber, Cass | dermand
woul d be higher than it was the nonth before in the mddle
of sunmer.

Q And using the higher-of nover is a way that you
could respond to the i mredi acy of that need, isn't it?

A. The hi gher-of nover is going to -- the higher-of
nover is going to respond to whichever is the maxi mum of
Class Ill and dass IV. It -- it is -- it's just the
hi gher of the two.

Q Yeah. |[It's going to let Cass | conpete with the
nost expensi ve manufacturing product, isn't it?

A Yes.

Q Let's take a | ook at page 3. And as | understand

it, inthis slide you are conparing the tinme period of

January 2012 to Decenber of 20- -- I'msorry, to 2013.
And so if | look at Cass Ill, that was six nonths
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of depooling that you had noted there; is that right?

A. Yes. Six nonths of depooling for that in that
24-nmonth period, on -- on Oder 32. And in that
particul ar case, they happen to be a consecutive siXx
nont hs.

Q And so | guess where | was struggling in howto
ask the question was, is -- is it -- | nean, not -- |
nmean, six nonths, how did you neasure that?

A. So every nonth | reviewed the uniformprice
announcenents. And so the uniform price announcenents
i nclude the amount of mlk in the pool. And so, you know,
one of the things that |I track and look at is the vol une
of mlk in each class by order.

Q And so do you know what the maxi mumwaterline is
for that order that you should expect to see in that year?

A Yes.

Q And so you are saying if it dropped down fromthat
hi gh waterline, high watermark |ine, then you woul d
consider that to be a nonth in which there was depooling

t hat occurred?

A Yes.

Q Ckay. And is that -- and you said that you were
| ooking at it -- well, what was the source that you said?

A. | was using the -- for the table, it's the

Order 32 uniform price announcenents.

Q And that's reported in volunme of mlk?

A Ch, the uniform price announcenents have a wealth
of information on them and so -- including the vol une.
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Q But that's what you were saying, it was the vol une
anount that you used to set that high watermark |ine?

Ils that a "yes"?

A Yes.

Q Ckay.

A. Thank you.

Q Ckay. And so is that reported in pounds?

A You know, | don't have one of themin front of ne
right now. | believe it's pounds, but it mght be

hundr edwei ght s.

Q One or the other.

A. Yes. Definitely pounds or hundredwei ghts.

Q Ckay. And -- and so how nmuch would it have had to
di p down under that volume |evel for you to have indicated

that that was a nonth in which you observed depooling?

A. SO -- soin -- so in ny spreadsheet where | track
this, | have conditional formatting set up so that it --
it triggers on the -- on the -- on the volunme. And | --

there's no way that | can renenber the nunber and the
formula sitting here without |ooking at the spreadsheet.

Q Okay. Sone threshold anmpbunt where it would
indicate to you that it -- there's enough of a volune
novenent that it would indicate that there's sone
depool i ng that occurred?

A Yes. And ny threshold for that is relatively --
my threshold for that is relatively lax. It takes a | ot
to trigger ny conditional format. The -- soneone el se

could | ook at the same data series, and for the 24 nonths
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of January 2012 to Decenber 2013, and would be like -- and
could easily make an argunent that there should be nore
months. | don't think that sonebody would | ook at ny

t hreshol d and say that there should be fewer nonths.

Q Ckay. So you have erred on the side of being
conservative in the nunber of nonths that you estimated
depool i ng occurred?

A | believe so, yes.

Q Ckay. And do you think it's greater than a 20%

devi ati on?

A | have not been in the weeds of that formula this
week, so | -- | really -- | don't want to specul ate about
t hat .

Q Ckay. And you didn't provide that to us, did you?

A No. | did not provide the threshold. This is --
this is meant to just be directional. It's just -- it's
not nmeant to -- there are 11 orders. There's 20 years.

nmean, if we wanted to go through all the entire tine

periods and all the orders, like that would -- that's a
| ot.

Q Okay. | just want to make sure |I'mclear on what
we have.

But your spreadsheet that you used to track this,
you do just on a regular basis as a consultant in the
i ndustry?
A Yes.
Q And that spreadsheet that you used for your

consultancy work is actually tracked in vol unes, whether
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it be pounds or hundredwei ght?

A Yes.

Q Wiy didn't you give us the volunme in this
spreadsheet ?

A Honestly, because | didn't think that woul d be of
quite as nmuch interest. And the -- the -- you know, | was
trying to present this information in, you know, just a
strai ghtforward kind of fashion, you know. And there is a
| ot of information about depooling in the record in
Exhibit 30, and that information that is in Exhibit 30 is
for all of the orders kind of together. But because of

California comng in and out, when you | ook at the

volume -- it's, you get an appl es-and-oranges problem
And so --
Q But it's fair that you could still do a conparison

of the percentages of the volune | ost as conpared to the
hi gh anbunt of the volune; is that right?

A. Can you repeat that?

Q Yeah. Maybe better

You could, if you had the volunes |ike you track

on your spreadsheet for your work, even with California
historically not being part of the order, you could still
conpare a percentage of the anobunt of volune that was
depooled as it conpared to when the pool is at its maxi mum
capacity or at its high waterline?

A. Yes. You could do that with the nonthly data in
Exhi bi t 30.

Q Ckay. And then, nonethel ess, the point of what
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you were showi ng here is that while there is a -- there --
that there is a change, at least in this Federal Mk

Mar keting Order, between the original tinme period 2012 to
2013 as conpared to 2021 to 20227

A Uh- huh. Yes. Thank you.

Q And so if | look at Cass |V, the difference there
is 2.6 times nore depooling had occurred, or nore nonths
of depooling had occurred under the average-of?

A. Yes. During the tine period after the average- of
formula was in place, so January 2021 to Decenber 2022,
there were 13 nonths of depooling then in Order 32 with
Class IVmlk. You know, the -- some of that from-- from
nmy perspective, is likely related to, still related to the
pandenm c, with those nore storable products and | onger
periods of tinme and stuff |ike that. But, you know, |
wanted to present information that was before and after
t he change.

And these -- and -- but you are quite right, I|ike,
there is nore depooling with Cass IVin the |ater period
than the earlier one.

Q Way didn't you | ook at the period of 2016 to 2017

as the higher-of conparator nonths?

A. The -- | was trying to get further -- | -- | Ilike
the ten-year thing. | just picked the ten-year thing. It
wasn't -- there wasn't -- it wasn't very cal cul ated at
all. It was just what | picked.

Q Ckay. So if we just stay on the subject of

depooling for a second. |If we were under a higher-of
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systemagain, like we were in this 2012 to 2013 tine
period, it's true that the anmount of noney paid into the
pool on a regular basis would be higher than what's paid
into the pool under the average-of nover?

A Can you repeat that? I|I'msorry, | wasn't
tracki ng.

Q That' s okay.

It mght take me a second, but | want to -- if

2023

we' re under a hi gher-of nover as conpared to an aver age- of

nmover, if we are under the higher-of nover system it is
true that nore noney would be paid into the pool on a
day-to-day basis than under the average-of systenf

A. Not necessarily. Because there are sone nonths
where the average-of plus the adjuster will exceed the

hi gher-of. So it's not always one or the other.

Q | knew the flaw was that | didn't give you a tine
peri od.
If we ook at the -- let's |ook at 2022, for
exanple. In 2022, if we were under the higher-of system

t here woul d have been nore noney paid into the pool on a

day-to-day basis, or a nonthly basis, than there was under

t he average-of; is that right?

A. So | ooking at Exhibit 264, on page 3, so if we

| ook at January 2022, we see the higher-of, and there's a

kind of gray with Proposal 13 there of $12.21, and then we

see Proposal 15 of $13.04. And so there would be nore
noney going into the pool in January of 2022 with

Proposal 15 than Proposal 13.
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Q Ckay. And then we, at sonme point -- maybe | got
the wong year. Let's use 2020 then, as an exanpl e.
In 2020, for exanple, then, we see in January of
2020, we see the opposite happening, right?
A That's right.
Q We have $12. 65 under the higher-of, $11.50 under
what woul d have been M G s proposal if it had been in

pl ace at the tinme?

A Yes.
Q But then if we look at the current, it was at
$11. 717
A. Ri ght .
Q Ckay. |If we look at page 4 of -- and |I'm back on

Exhibit 265, | think what -- this is a way that you have
tried to chart or characterize a conparison on an annual
basis, the difference between the current MG s proposal
and National MIk's proposal; is that right?

A. Yes, that's right. | was -- so this conparison
tabl e, which is on page 4 of my PowerPoint, which is
Exhibit 265, and it is also found on page 3 of
Exhibit 263, is a sunmary for the tine periods indicated
of the nmonthly information that is found in Exhibit 264.

Q Ckay. And then did you just average them out on
an annual basis?

A Yes. So -- so for 2018 to 2022, those are

12-nont h averages for those years. Then we have a

60-mont h, and 120-nonth, 15 years -- | can't do that nmath
in ny head -- and then we have 20 years, so -- and it's an
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average of the nonthly data.

Q So if we |look at, on 265, page 4, if we | ook at
2020, the average under the current average-of plus $0.74
is $11.13?

A Yes.

Q And if we were under MG s proposal, it would be
$10. 897

A Yes.

Q And -- and so | want to nmke sure that

under st and how your cal culation, the rolling cal cul ation,
works there, so | want to pause for just a second.
It's -- you | ook back 24 nonths --

A. Yeah. So there's a 24-nonth rolling adjuster that
has a 12-nmonth lag, and so it would be the preceding 13 to
36 nont hs.

Q Ckay. So in January of 2023, for exanple, you
woul d | ook back and --

A. January of 2023 woul d be January of 2021 to
Decenber of 2022.

Q And then you woul d have the additional 12-nonth
lag, and it would be inplenented in January of 2023, based
on the 2021 to 2022 ti nmefrane.

A. Right. And then the next nonth in February, it

woul d start in February of 2021, and it would end in

January followng one -- it's very hard --
Q January of 2023.
A Yeah.
Q So that one nonth drops off as the new one is
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pi cked up.
A Yes.
Q But you are always really |ooking back to the

t wo-year wi ndow, three years ago.

A Yes. You are.

Q And so -- and is it dependent on vol- -- changes
in volume of mlk that was produced three years ago in any
way ?

A. No. It's just looking at the price rel ationship.
Now, | nean, |'mnot enough of -- |I'ma consultant, not an
econom st. And so like, going from |ike, the inpact of
the volunme, howthat circles into the price is, like,
that's what -- it's the price relationship fromthat prior
peri od, yes.

Q Ckay. So it's your understanding that you are
just taking what woul d have been the higher-of as averaged
for the nonth that you are | ooking back, or for the tineg,
the 24 nonths that you are | ooking back to, and applying
it in the current tinefrane?

A Yes.

Q Ckay. And so without regard, if -- if the volune
of mlk increased or decreased, it wouldn't matter?

A. No, it's not weighted. It's not vol unme-wei ghted
or anything like that.

Q And -- okay. And then if we go back to this
conpari son in 2020, what we can see is that under that
kind of rolling adjuster, MG s for 2020, the average

Class | price would have been $10.89 for the year?
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A. Yes. The 12-nonth average for the year 2020 would
be $10. 89.

Q And that woul d have been set based on cal endar --
if we |ooked at January in 2020, that woul d have been set
based on January of 2017 and '18, with '19 being the
one-year | ag?

A. Ri ght .

Q Okay. And then -- and then if we conpare that in
your spreadsheet under your cal cul ati on under -- under
National MIlk's proposal, it would be $12.89 for the
Class | price average for cal endar year 20207?

A. Right. Just the 12-nonth average of the higher-of
for those 12 nonths.

Q And so for cal endar year 2020, the difference
bet ween t he average-of what woul d have been paid to
Cl ass | producers on hundredwei ght basis woul d have, for
Class | mlk, would have been $2 | ess per hundredwei ght
under M G s proposal than under National MIk's proposal ?

A Yes, that's correct.

Q And then if we go to the next year, the difference
in conmparison between M G and National MIk is that under
Nati onal MIKk's proposal, it would be $0.11 per
hundr edwei ght di fference?

A Uh- huh.  Yes.

Q And in 2022, it would be, under National MIKk's
proposal, $0.30 | ess than under M G s proposal; is that
right?

A. Yes, for 2022.
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Q And if the volunmes had stayed the sane between
2020, 2021, and 2022, it wouldn't have netted a
positive -- if we just conpare all of those, it's still
net positive nore favorable under National MIk's
hi gher-of proposal; is that right?

A. So those three years?

Q Yeah.

A. Those three years together, National MIk woul d be
hi gher for that 36-nonth peri od.

Q Ckay. But at what point, where -- where did that
extra $2 that we -- that wasn't paid out on the higher-of
for 2020, who woul d have received that difference? Wo
woul d have reaped the benefit of that difference?

A. Can you repeat that?

Q Yeah. |If we're conparing in a, if we're |ooking
at revenue neutrality, who -- who wins in that scenario
of, if you are trying to get to a higher-of, but under --
under M G s proposal you don't ever nake up that $2
difference from2020, is it the processors for Cass |
mlk that just paid less for that m|k?

A So because of the 12-nonth |lag, to make up for
2020, you are going to have to go all the way into --
because it's a 24-nonth rolling average, you are going to
have to go into 2022 and 2023, so you have to keep going.

Q Ckay. So what happens to the dairy farnmer who
went out of business in the neantinme? Wuo gets the
true-up fromthat adjuster for the mlk that that dairy

farmer produced in order to get to revenue neutrality for
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the mlk that he -- that he delivered?

A. Your question -- your question is there, like --
tonme, it's as if you are thinking about revenue
neutrality as |i ke an escrow account and, |ike, you are
paying it in all the time and then you are going to pull
it back out.

And the thing with any of these price formulas is,

that's just it, they are the price fornmula. They are

not -- thisis -- the difference wasn't paid by anybody to
anybody. It's -- it is a formula difference. It's --
it's a-- it's a spreadsheet difference.

Q Ckay. So it's not that the dollars actually go
anywhere, they just never existed?

A. The dollars -- that price -- if MG s proposal had
been in place, that higher-of price would not have been
the price that was obligated to be paid as the m ni mum

Q And the adjuster under MG s proposal is not
designed to be revenue neutral for the dairy farnmer that
set that price three years ago, it's only designed to set
the price for today; is that what you nean?

A | nmean that it is designed to be roughly revenue
neutral over time, and it's not going to be perfectly
revenue neutral at any instance.

Q And you have been very careful, and Ms. Vulin has

as well, to use the word "roughly" when you are saying
"roughly revenue neutral." And | want to quantify that.
When you say "roughly revenue neutral,” what is

the deviation that is acceptable to you to get to "roughly
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revenue neutral ?"

A. | haven't thought about the question that way.
The reason why | say roughly revenue neutral is because
l"mtrying to acknow edge that they are not equival ent,
that they are not exactly the sane. And so | haven't
tried to quantify "roughly" with a nunber.

Q Bet ween 20- -- between 2019 and 2022, do you know
how many fewer dairy herds there were reported to USDA?

A | don't know. | amnot famliar with the herd
data information |ike that, no.

Q Ckay. If | told you that USDA' s Exhibit 28, if |
calculate the difference in the dairy herds, it's over
6,000 fewer -- over 6,000 fewer dairy herds between 2019
and 2022, would that sound right to you?

A. It sound reasonable to ne, and | would trust your
mat h on that.

Q So for those 6,000 dairies that -- that went out
of busi ness or stopped dairy farm ng during that -- that
time period, MG s proposal would not ever have a way for
themto get to the higher-of, would they? Wuld it?

A Dairy farns and dairy processors exit for |ots of
different reasons. And if you -- if you exit, then you --
then you're not going to be there at the tinme that -- that

MG s nenbers are buying Class | mlk in the future.

Q So is that a "yes"?

A |"mtrying to express that there's a | ot of
reasons why dairy farns exit. And it's certainly price

and profitability are a big part of why any busi ness woul d
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exit. But there -- there are a nunber of factors that go
into it, beyond just the Class | mlk price.

And one thing that | would add, that when it cones
to the Cass | price, you have to think about how nuch of
the mlk is actually being used in Cass |I. Cass | is
only about -- it's alittle list than 30% of the pool
vol unme today. So you take this difference, and then you
put it into the pool, and you apply that, and that's going
to be the change on the uniformprice. And so it's -- |
nean, we -- it is not -- it's not -- it's not quite as
sinple as a yes or no to ne.

Q Ckay. That's fair.

s it correct to say that for those dairy farners
who go out of business before they can receive the
hi gher-of anmount that would be cal cul ated under MG s
adjuster, that this is -- MG s proposal is not revenue
neutral with respect to those dairy farners?

A. Wth respect to sonebody who exited, it would not
be roughly revenue neutral.

Q And for those who do stick around, you never
achi eve revenue neutrality either, because at sone point
when you | eave the industry, whether you pass away or you
retire or you sell your farm you didn't get to realize
t hat adjuster during your lifetine for the mlk that you
have produced?

A. No. Because -- so the adjuster flips both ways.
So there are periods of tinme when, | nean, you could exit

on the high note. You could exit having been, frankly, on
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the high side of the adjuster. So it -- both things could
happen. | nean, there is a -- there's a timng difference
her e.

Q And I'm not tal king about just profitability. All
" mtal king about is revenue neutrality. It's correct to
say that you never get -- whether it's positive or
negative, if the goal is revenue neutrality, it is
i npossi bl e for anyone to receive revenue neutrality,
because you never have the overlap in the exact sane
timng between when the adjuster is -- is used and when

sonebody's actually producing the m|lk?

A. The adjuster wll always have a timng difference.

Q So that means you can never have 100% revenue
neutrality under MG s proposal; is that true?

A. And I would not claimthat MG s proposal would

ever be 100% equal to the higher-of.

Q And is that why you characterize it as "roughly
revenue neutral ?"

A. Yes, that's part of it. And -- and honestly, as
you can see in ny testinony, that was al so the way that
t he $0.74 adjuster was characterized when -- when that
change was nmade. So it's -- it's -- no adjuster wll ever
be equal to the higher-of. If you want it to be equal to
the higher-of, it has to be the higher-of.

Q Ckay. |If we ook at Exhibit 263, which is your
witten testinony, you tal ked about the use of risk
managenent tools to help organic farners.

Do you renenber that?

TALTY COURT REPORTERS, INC. 5727
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 27, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. | -- could you rem nd ne of where that is in ny
testi nony?

Q | don't have the page nunmber. Maybe I'I| just
step back fromyour testinony then and ask it this way.

Do you believe that organic farners, it is
inportant to themto utilize risk nmanagenent tools?

A. | do actually believe it's inportant for organic
producers, for all producers, to utilize risk managenent
tools. Wthin organic, that tends to happen a little bit
differently. Wthin organic, it tends to be long-term
fixed price contracts between the producers and their
buyer.

Q And so nost of the clients that you work with that
are in the organic farmng arena, they enter into fixed
price contracts to sell their mlk; is that right?

A Typically, yes.

Q And are those 12 to 24 nonths, generally?

A. Oten longer. The -- the tineline for transition
to organic is lengthy, and so it's very frequent to have
mul ti pl e-year contracts, not just 12 or 24 nonths.

Q And do they use any other risk managenent tools to
lay off the risk of their forward fixed price contracts?

A. Sonme do. There is a lot of issues within organic
around the basis risk, because it's the -- you are not
going to be able to -- you are not going to be able to
hedge your feed in the sanme way on a conventional -- as
you would if you were a conventional operation, so it's --

it's not the sane construct.
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Q What tools do they use, then, to lay off the risk
of their forward mlk price contracts?

A. Sonme producers participate in the Dairy Margin

Coverage Program And then the -- and then it's a nopdest
t hi ng, but people -- you know, energy, fuel, things |ike
that. There's other -- you know, there are other things

besi des just the mlk and the feed.

Q What about swaps and OTC products?

A. "' mnot aware of people using that, but -- |'m not
awar e.

Q Ckay. Futures?

A. Again, |'mnot aware of organic producers using
t hose sorts of --

Q And | think you said that you are not an expert in
ri sk managenent when you were talking with Ms. WMulin; is
that right?

A That is correct.

Q Do you provide advice and counsel to your
custonmers and clients about risk managenent ?

A My advice and counsel to nmy custoners and clients
around risk managenent is that they should do it, and that
t hey shoul d seek the advice of an expert, who is not ne.

Q Fair enough

But | think you testified, when you were talking
with Ms. Wulin, that risk managenent is of critical
i nportance, or very inportant, and that's why even when
M G s proposal can sonetinmes show that it's not going to

be as financially beneficial to processors, they are still
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wlling to support it in order to preserve that tool of
utilizing risk managenent; is that accurate?

A Yes, that is accurate.

Q Ckay. And -- and | think you also said it has
evol ved over tinme in a way that it is still continuing to
bring in nore people who are willing to engage and utilize
ri sk managenent tools.

A. Yes. | think the use of risk nmanagenent tools
t hroughout the industry is growi ng and changi ng
conti nuously.

Q And it's fair to say that -- and we have seen sone
of the testinony this week even, that as that liquidity
grows on the market and the ability -- the ability for
people to actually have tools available to themfor risk

managenent, that grows as well?

A. Yes. The tools that are out there change over
time, I would imgine, and -- but please understand that
|"'mnot an expert in this -- that different -- different

products have different prices, and so the transaction
costs associated with sonething that is new, different,
custom bespoke, is likely not the sane as sonething that
is nore run of --
Q Tried and true?
A -- the mll.
THE COURT: |'msorry?
THE WTNESS: Yes, tried and true is nice. Thank
you.
THE COURT: GCkay. Thank you bot h.

TALTY COURT REPORTERS, INC. 5730

taltys.com - 408.244.1900

Sept enber 27, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Sept enber 27, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

BY Ms. HANCOCK:

Q And just to be clear, risk managenent is its own
busi ness; is that right?

A Ri sk managenent is indeed its own business, and it
IS not ny business.

Q Ckay. But you understand that at |least that it
comes with a price if sonebody wants to engage in

utilizing risk managenent tools?

A It is not free.

Q And so, like, even, you know, like Dr. Bozic sells
products to different -- well, people in this room

A And | -- | Dbelieve we have heard from a nunber of

experts here who provide -- Dr. Bozic, Ms. Dorland --
peopl e provi de these services, | do not.

Q Ckay. And those are the people to whomyou refer
your clients, that when they do decide to utilize risk
managenent tools, to go find people who are |ike that,
that are experts and who can sell those products or help
t hem understand the use of those products?

A. | suggest that they go to experts, and | al so
frequently recommend that they start within their own
financial network. Like, if you bank at Wells Fargo, go
talk to Wlls Fargo, see what they can do to help you.

Q And | think you said just a couple m nutes ago
that these tools change with tine as well, and that it's
an evol ving industry where the products will change
dependi ng on what's happening in the market?

A. Yes. And so staying current is another reason why
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you may seek expertise froma consultant.

Q And so you would agree with ne then, that even
bet ween when hi gher-of noved to average-of with a goal of
al l owi ng nore hedgi ng opportunities, that additional
products have cone on the nmarket that would be tools that
coul d be used even under a hi gher-of nover?

A. My understanding fromour nenbers is that the
hi gher-of fornmula is very difficult to construct a
cost-effective hedge, and so | think that it is the sort
of thing that is possible, but I also -- ny understanding
that it is -- that it can be quite expensive and rather
ri sky, so...

Q And new products can cone on the market, |ike
there could be a Cass | product that could respond to the
mar ket need or the inportance that the market has pl aced
on wanting to have a Cass | contract?

A. There could be sonething newin the future. |I'm
not aware of sonmething that's out there today that is
addressing their concerns. |If their concerns were being
addressed, we would not be putting this proposal forward
like this.

Q And when there's a business out there, if sonebody
has noney to spend, there's oftentinmes sonebody willing to
try and find a product that will work; is that fair?

A. | woul d hope that sonebody woul d cone up with
sonething. |It's not likely to be ne.

Q Ckay. And yesterday you were here when Nestle --

when the representative from Nestle testified?
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A Yes, | was.

Q And you recall her saying that they were one of
t he biggest m |k purchasers in the country, or maybe even
in the worl d?

A Yeah. | recall her talking about it in terns of
the world, globally, as opposed to the country.

Q Ckay. And did you hear her also say that she
hedges -- or her conpany hedges 100% of the m Ik, the
Cass | mlk that they buy?

A | believe so, but --

Q Well, et nme ask the next question then, which is
really where |'m goi ng.

And you woul d agree, then, that if you have the
bi ggest Class | mlk purchaser in the entire world wanting
to hedge 100% of their mlk, that that's going to create a
mar ket for a product that sonebody m ght want to sell
them is that fair to assune?

A |"mnot sure if it's fair to assune. Because
nobody had created that product for themin 2018. | nean,
| believe things have changed. Maybe sonebody's going to
make it for themnow, but it didn't exist then.

Q Did you hear her also say in 2018 they weren't
doi ng that?

A. | believe she said that they did not start doing
it until the fornula change.

Q Ckay.

M5. HANCOCK: That's all | have. Thank you so

much.
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M5. VULIN: | think we're due for a break.

THE COURT: OCh, my goodness. | was oblivious.
Let's take ten m nutes.

Cone back at 2:52. That's 2:52. W go off record
at 2:42.

(O f the record.)

THE COURT: Let's go back on record.

W' re back on record at 2:55, and | would like to
be advi sed of how we're going to proceed.

M5. HANCOCK: Your Honor, thanks to |IDFA' s
counsel, Ms. Vulin, she's agreed to allow us to put on our
dairy farmer who is here, Brittany Ni ckerson Thurl ow, and
then we wll resune, when she's done, we'll resune
Ms. Keefe's testinony.

THE COURT: Excellent.

Wul d you state and spell your nane, please?

THE W TNESS: Yes, nm'am

My nane is Brittany N ckerson-Thurlow. That's
spelled, B-RI-T-T-A-NY, NI-CK-E-RS-ON, hyphen
T-HURL-OW

THE COURT: Al right. Do it one nore tine for

THE WTNESS: B-RI-T-T-A-NY, NI-CGK-ERS ON,
hyphen, T-H U R L-OW

THE COURT: Thank you so nuch. Have you testified
previously in this proceedi ng?

THE WTNESS: No, ma' am

THE COURT: |'d like to swear you in.
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2023

1 BRI TTANY NI CKERSON- THURLOW

2 Being first duly sworn, was exam ned and

3 testified as foll ows:

4 THE COURT: Thank you.

) DI RECT EXAM NATI ON

6 BY MS. HANCOCK:

7 Q Good afternoon, Ms. N ckerson-Thurlow. Thank you
8 | for being here today.

9 Did you prepare what we have identified as Exhi bit
10 NVPF- 83 as part of your testinony?
11 A. Yes, | did.
12 MS. HANCOCK: Your Honor, | don't renenber where
13 | we are in the nunber, but if we would assign an exhi bit
14 nunber .
15 THE COURT: So let's see. W had 265 | ast, and
16 this should be 266. This wll be 266.
17 (Exhi bit Nunber 266 was nmarked for
18 i dentification.)
19 BY MS. HANCOCK:
20 Q So I'd ask you at this tinme to read your
21 | testinony.
22 We have just asked all of our witnesses to be very
23 m ndful that we have a court reporter here, so if you can
24 try and speak at a noderated pace, it will help her ensure
25 | that we capture everything.
26 A Ckay.
27 Q Thank you.
28 A. Thank you.
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Good afternoon. M nane is Brittany
Ni ckerson- Thurl ow, and |I'm honored to be here to present
nmy testinony today on behalf of ny famly, nmy fellow
dai rynmen and wonen throughout the Southeast.

I"ma fifth generation dairy farmer from Zolfo
Springs, Florida, which is in the south central region of
our state. | farmwith ny dad and brother on a
past ur e-based dairy, where we m |k approxi mtely 2,000
Hol stein cows twi ce each day. W have 17 enpl oyees on our
team and farmon about 1700 acres. Qur farmis a nenber
of Southeast MIlk, Inc., or SM, a farner-owned
cooperative of about 120 farns in the Southeastern United
St at es.

| have had the honor of being elected to serve as
the Vice President of SM for the past year-and-a-half,
and | have | earned a trenmendous anount about our mlk
mar ket, our custoners, and the inpact proceedings |ike
t oday have on our busi nesses.

| al so serve --

Q |'"'mso sorry to interrupt, but if you just can go

alittle bit slower.

A Sur e.
Q Ckay. Thanks.
A. | also serve as a board nenber of Dairy

Cooperative Marketing Association, or DCVA, which is an
agency conposed of nine dairy cooperatives primarily
| ocated in the Sout heast.

| feel the pressure of the Southeastern dairy
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I ndustry on ny shoul ders today, but | hope that this
testi nmony and our story are useful to you and the

i nportant decisions that you have before you, especially
those pertaining to the Cass | nover cal culation and the
update to the differentials, which is critical to the
survival of dairy farmng in the Southeastern United
States. | truly appreciate the Secretary holding this
needed hearing, as it's been a long tine since such a
heari ng has occurred.

My story is a bit different than nost dairynen.
Wiile | was raised on the farmand worked on the farmfrom
chi | dhood through college, | did not return to work
full-time on the farmuntil 2017.

After college, | began a career in Corporate
Anerica, where | spent al nost a decade as a financi al
analyst. M husband and | returned to the farmafter the
birth of our son because we wanted to raise our kids to
know the lifestyle and values the fam |y farm provides.

Since ny return to the farm | have |ived through
what has seened like a losing battle at the farmlevel,

t he cooperative level, and the industry |level as a whole.
As a producer in the highest Cass | utilization market in
the country, | have watched as nore than half of the 110
Florida dairy farnms that were in business when | cane back
in 2017, shut down their farns.

Qur famly has also cone face to face with this
guestion, should we keep going? And have since |listed or

farmfor sale just a few nonths ago. |If sold, it will be
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the 61st dairy farmto close in six years, leaving only 49
dairies in the state of Florida.

| can assure you our farmis not the only one who
is contenplating selling or exiting the dairy business.
Quite frankly, the |last few years have felt |ike an uphil
battl e wearing rubber boots full of cenment while wearing a
parka on a hot August day in Florida. The past seven
years have been difficult on our industry, to say the
| east .

As a Florida producer, we market our mlk in
Federal Order 6, or the Florida MIk Marketing area. Over
the ten-year period from 2013 to 2022, this Federal Order
has averaged an 83.8% Class | utilization rate. This
means that about 84%of the mlk in ny Federal Order is
used for Cass | or beverage mlKk.

Qur high Cass | market has been the |ifebl ood of
the dairy industry in Florida and the Southeast. High
production costs in the Southeast have been historically
tol erable only because of this high-value Class | mlk
mar ket .

However, in recent years that has not been the
case, and instead, we have in many instances |ost val ue
because of issues in the Federal Order that have brought
negative price inplications on the Class |I mlk markets.
That is why these two i nportant issues, the Cass | nover
calculation and the update to differentials, are very
inportant to ny famly and the SM dairy farners, and w ||

be a mpjor determ ning factor of whether the Southeastern
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dairy farmattrition rate continues or slows.

SM is supporting all five of the NWPF proposals,
but today, | would like to specifically testify ny
advocating for the dire need to change the Cass | price
surface, Proposal 19, and to revert to the higher-of nover
cal cul ation, Proposal 13. [|I'minplore USDA to adopt both
of these two proposals as soon as possible.

First I1'd like to address the Cass | differenti al
update. Mst Federal Order Class | differentials have not
been updated since the Federal Order reform wth the
exception of the differentials in the Appal achi an,
Florida, and the Southeastern Orders, which were only
nodestly updated in 2008. |I'msure |I'mnot alone in ny
experience that virtually nothing is the sane as it was in
2008.

In 2008, ny feed cost was $10.52 per
hundr edwei ght. Today, ny feed cost is $18. 18 per
hundr edwei ght .

THE COURT: Could you re-read that sentence?

THE WTNESS: Yes, nma'am

In 2008, ny feed cost was $10.52 per
hundr edwei ght. Today, it is $18.18 per hundredwei ght.

In 2008, the Florida m ni rumwage was $6. 55 per
hour. This year it will increase to $12 per hour. And
the cost of hauling mlk has alnost tripled since the
current Class | differentials were established. | could
go on and on with these conparisons, but those three,

feed, labor, and hauling, are the largest costs we have on
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our farm and there is a clear disconnect between reality
and the economcs the differentials were designed to
conpl enent .

Next | would like to address the Class | price
nmover cal culation. This calculation, as you well know,
was changed this 2018. As | recall, having just cone back
to the farmthe prior year, the conversation around this
change that it was going to be negative -- or revenue
neutral to farnmers and a tool to assist processors with
hedgi ng on their end.

Unfortunately, that has not been the case. This
change has caused significant negative price inpacts at
the farmlevel. Sone of those were certainly exacerbated
by extraordinary events |ike COVID. However, even still
three years after the pandemc, we are still seeing
negative price inpacts to our pay price today because of
t hi s change.

| would like to submt ny farmis case specifically
to give you a real |life exanple of how big of an issue
this really is. | have done the math to quantify the
i npact that this cal culation change has cost us. |If |
change -- if | conpare the current calculation to the
previ ous cal culation from 2019 to June of 2023, and use
t he standardi zed 3.5% butterfat, ny famly's farm has
personal |y | ost al nbst $600, 000 over a four-year period.
While that may sound small in the grand schene, that's a
| ot of noney for a famly farm

Furthernore, if we use the sane fornmula to
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estimate the total inpact to the Federal Order 6 market,
it totals nearly $43 mllion farmers have | ost because of
this change. A $43 nmillion loss is in no way revenue
neutral to farners.

In closing, | would like to say that -- | would
like to summari ze by saying this. This Federal Order
hearing will change the future of the dairy industry. |
encour age each of the decision-makers in this process to
think back to the farmfirst. Wthout our farnms, there
are no processors, there are no checkoff organizations,
there are no Federal Orders, and the econom c inpact to
suppliers, enployees, and rural economes is lost. The
farms are who feeds the supply chain fromtop to bottom
and fromleft to right.

Qur farms shoul d have the opportunity to thrive
just as nmuch as anyone in that chain, but that role has
been reversed, or at mninmum highly conprom sed. The
Federal Order was established to provide an orderly market
for Class | mlk. Wthout significant changes in the
dairy industry, especially in updating the pricing
formulas in Federal Orders, we will have nore dairy farm
attrition.

Qur Sout heastern dairy farns have been
econom cal ly hindered by both the outdated C ass |
differentials and the Cass | nover cal cul ati on change.
| f continuing to ensure an orderly market for Class | mlk
and keeping a local food supply renmain the intent of the

Federal Order, we need neani ngful changes and we need them
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as soon as possi bl e.

| want to thank you all again for the opportunity

to be here today to testify. Thank you all for the tine

2023

and effort you are allocating to our dairy industry during

this inportant Federal Order hearing. | believe |I speak
on behalf of all U S. dairynmen and wonen when | tell you
how nmuch it really neans to us.

Thank you very nuch.
BY MS. HANCOCK:

Q Thank you. | just want to follow up on a couple

of questions.

You tal k about the high Cass | utilization in

your market. |'mwondering if you have observed whet her

t here has been enough mlk to service the Cass | nmarkets

where you live?
A In Federal Order 6, we do inport a significant

anount of mlk into that Federal Order. There's a |large

mlk shed for sure in Georgia in that Federal Order. And

alot of mlk -- | wuld say a magjority of nonths out of

the year, we are inporting mlk fromother Federal Orders

into Federal Order 6.

Q So as those dairies that you tal ked about going
out of business, as that occurs, does that make it nore
difficult for you to attract the Class | mlk that you

need in your market to service those plants?

A Yes.
Q What about in the -- I'"msorry.
A. It certainly adds to the bal ancing costs, for
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sure. As we lose local farm-- local farmmlKk
production, that adds to the cost that dairy farmers have
of bal ancing that market. So that nmeans we have to go
source that m |k from whatever other geographic area, and
then inport it in.

Q And when you say "we have to source that mlk,"
are you tal king about on behal f of your cooperative?

A. The cooperative, yes, nma'am

Q And what about in the stores, what have you
observed in the stores where you live?

A. Vell, I"'ma nomin addition to a dairy farner, so
| do frequent the grocery stores. |In our -- especially in
the Central Florida area, we have a serious problemwth
not just a shrinking dairy farm popul ati on, but we don't
have mlk on the shelves in a |ot of places. Especially
during -- you know, it's very bad during holidays and
hurri canes, those types of things. But even regul ar
day-to-day, especially in convenience store settings,
there's just not mlk there.

Q Ckay. And if we had noved the C ass | nover back
to a higher-of, do you think that that would have an
effect on the ability of the Southeast nmarket being able
to attract Class | mlk to that area?

A. | think you woul d have a stronger dairy farner
popul ati on, absol utely.

Q Ckay. And you gave us sone, what | think is
pretty personal information about you and your famly's

farmand the history. And | think you say in here that
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you are a third -- third-generation dairy farnmer?
A. Fifth generati on.
Q Ch, fifth. [1I'msorry.
A That's okay.
Q Fifth-generation dairy farner.

But you al so tal k about that you have recently put
your farmup for sale. Wuld you be willing to share sone
of your reasoning for that?

A. Sure. It doesn't take |ong not naking noney for
you to have to start evaluating your business and whet her
or not you should continue doing what you are doi ng.

| think that you will find nost dairy farners | ove
what they do. W love it. W are not trying to nmake, you
know, historical returns. W're not trying to, you know,
make boatl oads of noney. W just want to nake return on
our investnment and a good |iving.

And | can tell you w thout a doubt that since I
have been back to the farm over the | ast seven years we
have barely nmade a return on our investnent, nmuch |less a
reasonabl e return on our investnent.

So at sonme point, you know, we have to | ook at our
operation and say, is our farmnore val uabl e as real
estate for another use, or should we continue? And the
answer i s absolutely not when we | ook at should we
continue dairying in the economc environnent we are here
t oday.

Q And you quantified if you had received the

hi gher-of for your Cass | mlk since 2019, you would have
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an additional $600,000 over those four years of tine; is
that right?

A Yes, nmm'am

Q | f those dollars had gone into your famly's dairy
farm would that have changed the econom c anal ysis that
you did in order to decide if you wanted to sell your farm
or not?

A. Yeah. Absolutely. Because it's not just a
$600, 000 loss in the calculation change, it's the interest
that | have carried on that noney over all of that period,
because, you know, if we're not generating that cash out
of operating, we're borrowing it froma line of credit,
and that cones at a cost as well.

Q And does it also inpact your confidence in the
future about whether this is a viable option for you and
t he next generations to cone?

A. Yes, ma'am | can tell you that if there's not
sonet hi ng done about the differentials -- for sure about
the differentials, and | would prefer the higher-of as
well -- there will be less dairy farns in Florida. Like
said in nmy testinony, our farmis not the only one. There
is a-- probably at |east another 10% of the nunber of
farms that are on the edge right now for the state of
Florida, which, as we all know, is, you know, one of the
hi ghest popul ation growh states in the country. W're
right there anongst all of the people. W should have the
opportunity and the ability to continue to operate and

servi ce our neighbors with a fresh, |ocal, whol esone
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product, but the econom cs are just not there for us to
continue to do that.

Q | think in your testinony you said that over a
period of tinme you have observed personally that there's
61 fewer dairy farns in your area that have gone out of
busi ness or sold.

A Uh- huh.

Q Ils that a "yes"?
A Yes, ma'am Sorry.

Q | just want to make sure our record is clear

And of those farns that have gone out of business,
what's the primary reason that you see that they are going
out of business?

A Lack of profitability is a driving factor. Sure,
you have sone situations where, you know, farns have sold
because of, you know, high real estate opportunity, real
estate val ue opportunity. But, you know, if soneone were
maki ng nmoney m | king cows, they are going to sell that
real estate and they are going to go ml|k cows sonewhere
el se. That's not happening at all.

We al so have the generational piece, where, you
know, we have got a nore tenured farnmer denographic. They
may not have a son or a daughter there that can take over
the farm That may be by virtue of they don't have kids,
but in a lot of cases it's they can't afford to pay their
children a conpetitive wage to cone back to the farm and
continue doing what the famly | egacy has been.

Q And so then you | ose that pipeline --
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A Yes, ma' am

Q -- of not having that next generation trained up
and already in the industry, ready to take over?

A Yes. Yes.

Q Ckay. | really appreciate your willingness to
being able to share all of this with us.

MS. HANCOCK: Your Honor, at this tinme we would
make Ms. Ni ckerson-Thurl ow avail abl e for
Cross- exam nati on.

CRCSS- EXAM NATI ON

BY DR CRYAN:

Q Roger Cryan with the Anerican Farm Bureau
Feder ati on.
Good afternoon.
H there.
It's nice to see you again.
Yes, sir.

You were at our forum/l ast October.

> O > O >

Yes, sir.

Q And you are a Florida Farm Bureau nenber; is that
correct?

A Yes, sir. And |'ma board nenber of ny county
Far m Bur eau.

Q Fant asti c.

A. Yes, Sir.

Q |"mvery sorry about the circunstances that have
forced you to nake the decision to put the farmup for

sale. | -- | went to school in Florida. And are you a

TALTY COURT REPORTERS, INC.
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Gat or ?
A " m not.
Q l"msorry. [|'msorry.

THE COURT: Well, ask her if she's a Sem nol e. |
mean, do sonet hi ng.
DR. CRYAN: No, no, no.

THE WTNESS: |'mnot that, either
DR. CRYAN: No, no. No, nma'am
THE WTNESS: |'ma Bull.

DR. CRYAN. Oh, very good. Very good.
BY DR CRYAN:

Q So you were at the forum And was it -- it was
pretty clear that farners fromacross the country were
there; is that correct?

A. Absol utely. Yes.

Q And there was pretty nmuch a consensus in favor of
t he hi gher-of ?

A. Absol ut el y.

Q This is not a Southeastern issue.

2023

A. Correct. Yeah. The setting of -- or the way that

the tables were set up, you guys did a great job of
putting together farnmers fromdifferent areas, different,
you know, markets, whether Class I, Cass IIl whatever.
And so it -- no matter what the table was conprised of, |
t hink on every one of our flip charts where we |isted out
t he consensus of the group, that was certainly one for
sure.

Q | appreciate that.
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Was there anything el se you wanted to -- that you
took away fromthat in terns of producer interests or your
own | earni ng?

A. | learned a |ot, absolutely. Especially hearing
fromfellow dairy farnmers fromacross the country. |
think there was a |lot of |earning between all of us, you
know, for -- for a lot of the fol ks who cane from ot her
mar ket areas, they didn't really understand the situation
wi th how sonme of the things inpacted Cass | narkets
because they -- they have such a small Cass | narket.

Federal Order 6 is so unique because we have such
a high utilization rate. | think that was a great
opportunity for themto | earn about, you know, how we have
been inpacted. And, |ikew se, nyself for other groups,
where sonething |ike a Make Al owance, | don't really have
alot of famliarity with that because that's not an issue
in ny Federal Order. So | think it was a great exercise.

But the consensus was that dairy farns across the
country are struggling and we all need noderni zati on of
the Federal Orders to be able to inprove all of our
si tuations.

Q Very good. | appreciate your -- your thoughtful
coment, your testinony. Appreciate you being here,
comng all the way to present to us. And, again, good
| uck.

A. Thank you.

DR. CRYAN. Thank you.

THE COURT: |s there other exam nation before |
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invite the Agricultural Mrketing Service to ask
guesti ons?
| would call on the Agricultural Marketing
Ser vi ce.
M5. TAYLOR:  Thank you.
CROSS- EXAM NATI ON
BY MS. TAYLOR
Q Good afternoon
A Hi .
Q Thank you for comng to testify today. You cane
quite a | ong ways.
A. Yes, ma'am |'m goi ng back tonight.
Q A few gquestions | have been asking all our dairy
farmer witnesses is if your farmwould qualify as a snal

busi ness, which the official definition is one that nmkes

$3.75 million in gross revenue or |ess annually.
A. No, we woul d not.
Q And 1'd also like to express ny -- sorry to hear

t hat you guys have put your farmup for sale.

A. Thank you.

Q | did have a question in the past -- and maybe
currently at the nonent -- is, do you all utilize any risk
managenent tool s?

A. Yes, ma'am we do. W utilize Dairy Margin
Coverage. W do produce a good bit nore than the m ni num
pounds. So that tool has certainly been useful,
especially this year. But to bridge the gap, we al so

utilize Dairy Revenue Protection.
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2023

Q And when you use DRP, how far out do you look to

| ock in positions?

A. It depends on what the nunbers |ook |ike --
Q Sur e.
A. -- right? Yeah.

So we just recently, in the last couple years,
started using DRP. The question was asked, well, why did
you all of a sudden start using it? Because that's when
we | earned about it.

Back prior to, | want to say even prior to 2020,
It just wasn't sonething that was popul arly used anopngst
farmers in ny geography.

But when | book out presently, typically I'mjust
booki ng out to the next quarter or two, nostly because of

the premuns are so high as | go beyond that. Not to

mention, in ny current circunstance, if | book out and I'm
no | onger making mlk, | still have to pay the prem um
Q Right. GCkay. Thank you
A Yes, nmm' am
THE COURT: | didn't quite catch the nane of that
third option for protecting yourself.
THE WTNESS: There was just two: Dairy Revenue
Protection and Dairy Mrgi n Cover age.
THE COURT: Ckay. So the one that you started
usi ng when you |l earned about it is the nore recent one,
the Dairy Revenue Protection?
THE W TNESS: Yes, nmm' am
BY M5. TAYLOR:
5751
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Q You nentioned being in Florida. Qbviously, nost

of your mlk goes to Class I.
About how far does your mlk go to find a plant?

A. Sol'min Central Florida. |'mvery closely
| ocated to a couple of plants. M closest plant is about
60 mles away. The plant that | probably service second
nost frequently is about 80, 85 mles away. Depending
upon the tine of year, whether or not, we're -- you know,
Fl ori da production is seasonal. Wenever -- in the hot
months we tend to shift mlk south, so sonetinmes ny mlKk
may go into that South Florida mlk shed at that tinme of
year.

Q Ckay. And you nentioned that over the past --
since the differentials were established, so is that since
20007?

A Yes, nmm' am

Q Not the '08 change, but the 2000.

A. Ri ght .

Q So your hauling costs have tripled. And you're a

menber of SM. So is it correct that SM is charged with
mar keting your mlk, and picking it up, and noving it to
one of those plants?

A. Yes, ma'am Southeast M|k has a transportation
di vision that hauls our mlk for certain geographies.

Q Ckay. And you tal ked about in response, | think
to Ms. Hancock, about how in Florida you' re a deficit
mar ket, so your co-op has to ook to bring mlk in.

And so | was wondering if you could tal k about,
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since you're a nenber of the co-op and you are on the
board, how are those costs accounted for anongst the SM
menbers, or are those?

A. Yes. So it depends on the agreenent that we woul d
have wi th whatever suppl enental supplier. Suppl enental
supplies aren't always fromfar-off supplies. You know,
we may have an agreenent with a | ocal conpetitive co-op
where, you know, we may do a mlk swap or whatever it is,
just to reduce the nunber of mles.

But anything that conmes at the cost of inporting
m | k, that becones a marketing expense. And typically, a
mar keti ng expense is sonething that's taken out on a per
hundr edwei ght basis fromthe pool prior to producers being
paid. So, you know, marketing expenses, whatever gross
revenue, mnus whatever your marketing expenses are,
checkoffs, those types of things, and then, you know, your
net dollars to the farners.

Q And so is that cost for bringing in that
suppl enental supply then, that marketing cost, is that

spread anongst all the nenbers?

A Yes, nmm' am
Q In addition to your own cost to haul ?
A Yes.

Q And how have you seen those nmarketing cost
deductions over the past few years, then? What do they
| ook |ike?

A It really varies, you know, dependi ng on what the

availability of local mlk supply is. But, you know,
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mar keti ng costs have been substantial over the last few
years. It's an initiative that our cooperative nanagenent
has certainly taken to reduce those narketing costs as
best that. ..

Q Ckay. On the second page you tal k about sone
specific feed costs and -- well, input costs: Feed,
| abor, etcetera. And you put those on a per hundredwei ght
basis. And when you tal k about, on the next page, how
much your farm has |ost that you cal cul ated on the nover
change in the |ast four years, that's on a total basis
$600, 000.

| was just curious if you could talk, kind of put

one or the other on the sanme unit, in a way, |ike,
$600, 000 accounts for what per hundredwei ght, whereas you
| ook at your total input cost increases, what are you
| ooking at on a year average increase in total?

A. They are on the sanme cost. Even though |I gave you
a total nunmber for what we have lost in the Cass | nover
change, that's based on a nonthly calculation of, if |
t ake the per hundredwei ght change in price, old formula
versus new fornula, and then apply that to ny nonthly
production, then | have a nonthly anount that | either
| ost or gai ned based off of whatever that C ass |

cal cul ati on was.

The total over that period was, | think it was
$580, 000- sorret hi ng, so nearly 600,000. On a feed cost
side, it's the sane. |It's nonthly. It depends on

what ever the feed price is, because that changes every
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15 days for us as well. So cunulatively, | nean, | would
have to check sone P&L.s to give you a real precise answer.
Q That's okay. | appreciate the -- | appreciate
your thoughts on it, though.

A Yes, ma' am

M5. TAYLOR | think that's it from AMS. Safe
travel s honme tonight.

THE WTNESS: Thank you. | appreciate it.

THE COURT: Are there other questions before
redirect?

M5. HANCOCK: Thank you so nmuch for your tine and
for making the trip out here.

Your Honor, we would nove for adm ssion of
Exhi bit 266 at this tine.

THE COURT: Are there any objections?

Exhibit 266 is admtted into evidence.

(Exhi bit Nunber 266 was received into

evi dence.)

THE COURT: Ms. Nickerson-Thurlow, | -- | have
been fighting back tears during your entire testinony, and
| just wish you well.

THE WTNESS: Thank you. | appreciate it.

THE COURT: So Sally Keefe resunmes?

M5. VULIN: Yeah, if we could nmaybe just go off
the record for a mnute so she could get set up.

THE COURT: Certainly.

M5. VULIN:.  Thank you.

THE COURT: Let's take five-mnute stretch break
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right here in the room
M5 VULIN.  Thank you.
(An off-the-record discussion took place.)
THE COURT: Let's go back on record.
W' re back on record at 3:31.
Where are we in the questioning? | have |ost ny
page.
M. MItner.
SALLY KEEFE,
Havi ng been previously sworn, was exam ned
and testified as foll ows:
CROSS- EXAM NATI ON
BY MR M LTNER
Q Ryan M Itner representing Select MIk Producers.
Good afternoon, Ms. Keefe. How are you?
A. Good afternoon, M. MIltner. l'mwell, thanks.
Q G eat.
So during your presentation with Ms. Vulin, you
made a statenent that price inversions provide an
i nportant signal to dairy farners.
Can you el aborate on that just a bit?
A | see that price inversions are a market signal.
So | would say that the signal is beyond just dairy

farnmers, it's for the entire market, that the val ue of

2023

mlk for a non-fluid use woul d be higher than the val ue of

mlk for fluid use at that nonent in tine.
Q And does that signal get distorted at all, at

| east to the producer, because of the timng of price
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announcenents for Cass | mlk versus Casses IIl and IV?

A. Certainly there are a lot of things that lead to
depooling, and that information and research that | have
revi ewed has suggested that advanced pricing is one of --
is a contributor to depooling.

Q And for the life of nme | can't renenber who said
it this week, but there was a witness who testified that
using an average of |11l and IV added to both the frequency
and the magni tude of negative PPDs.

Did you hear that testinony?

A. | believe sonebody has said that, but who that
person is and when it happened is a little nuddled in ny
mnd at this point.

Q Do you agree with that anal ysis?

A. No. | think it's far nore conplicated than that.
The average-of is one contributor to negative PPDs. But
negative PPDs have a nunmber of causes. And that's, as |
understand it, not even the nunber one cause.

Li ke, the biggest thing |I believe with negative
PPDs is going to be just the overall -- the range, the
spread that's happening between Il and IV is going to be
a very big factor, and then you are al so going to have
just the overall wutilization mx. There's a nunber of
things. And | would point you to Exhibit 76 in the
record.

Q Ckay. Do you have an opinion as to whether the

spread between the Class | nover -- let ne rephrase that.
Does utilizing an average-of Class IIl and IV plus
TALTY COURT REPORTERS, INC. 5757
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sone sort of adjuster rather than the higher-of nute or
distort the price signals that producers should be
receiving fromthe market?

A. | don't think that it does. | think that nost of
the price that we have got there is sinply the average.
And so the bulk of what -- of the information that we're
being -- trying to transmt is being transmtted by that
average-of Il and IV.

Q And so, for instance, a rapidly rising cheese
mar ket, which wouldn't be reflected in the nover for up to
36 nmonths, you believe that with that signal would still
be effectively comruni cated to producers through their
prices?

A. | believe that the overall big picture signals
that we're trying to send through the price with the
adjuster over time wll get it right over tinme, be roughly
neutral, roughly equal.

Q So if we were just to think about MG s proposa
for the nover versus National MIK's, is the nmain argunent
for adopting the M G proposal over the others, that it
allows Cass | handlers to better nmanage their price risk?

A That is its primary advantage. The nature of the
rolling average adjuster al so provides -- does danpen sone
vol atility on the base Class | skimprice.

Q And are you testifying also that a secondary
benefit is that the custonmers of Cass | handlers will be
better able to offer their products at a flat or nore

stabl e price?
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A. They could. If -- but they need to -- they need
to utilize all the tools that are out there in the risk
managenent world to be able to take advantage to be able
to do that. The -- the fornula facilitates it, the
formul a doesn't nmake that happen.

Q So you had a lot of -- you nade sone statenents in
your testinony, you had sonme questions also from
Ms. Hancock about the net income to producers over tine
under the M G proposal versus returning to the higher-of.

And woul d you agree that over tine, the MG
proposal, which does not cap or floor the add-on to the
average, the net difference between the National MIKk
proposal and the M G proposal will be relatively small,
however we quantify that?

A Yes.

Q So if we | ooked at any particular nonth, so for
i nstance on your Exhibit 264, for the last nonth reported
on there, which is August of '23, the higher-of is $0.95
hi gher than M G s Proposal 15. But if you then | ooked at
January of '23, that relationship is al nost reversed,
right? So any individual nonth it's going to go one way
or the other, correct?

A. In any individual nonth it will go one way or the

other. On the average --

Q Ri ght.
A. -- they are going to cone together. But any
particular nonth, they are -- they are not going to be the

sane. There m ght be one nonth out there where they are
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t he sane, but --

Q | wonder if -- I'mnow | ooking at Exhibit 265,
page 4. And so I'mlooking at the five-, ten-, 15, and
20-year averages, |ooking at the conparisons of
Proposal 15 and 13.

And | wondered if you had any thoughts about why
t he higher-of is consistently higher than 15 over those
vari ous spans?

A. So alittle bit of it will be related to the | ag
nature of the adjuster. The differences for 2022 will not

have fully rolled on to Proposal 15 yet.
|'d al so note that they are not remarkably far
apart. It's -- we're talking -- it's $0.08 a

hundr edwei ght .
Q Ri ght.

Do you happen to recall any decisions of USDA that

found that a $0.01 di fference was neani ngful ?
A. You know, Ryan, | think |I do, actually.
Q Ckay. | recall that as well
Do you have famliarity with USDA' s retail --
retail price reports on gallon mlKk?

A I"'mfamliar with them | don't -- they are not

one that | read -- |like, the uniform price announcenents,

those | read very religiously. The gallon thing is nore
of like a skimor a scan when | can touch down on it.

Q Ckay. And are you aware of Class | handlers
hedging their mlk costs prior to the adoption of an

aver age- of nover?
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A. | amnot. To the best of ny know edge, it wasn't
really being done. |'msure there was sonebody out there
doi ng sonething that |I'mnot aware of, but |I'm not aware
of that.

Q And | forget, you probably know better than
whi ch nonth that change took place. Ws it May of '19?

A. Yes, May of 2019 is when the fornula changed.

Q Ckay. So using USDA's data, | did sone
conpari sons. And would you be good enough to accept ny
mat h for purposes of argunent?

A Sur e.

Q If for all markets, the Class | raw mlk price in
2018 had a variance fromhigh to | ow of 18% but the
retail whole mlIk price reported by USDA had a volatility
of 3.2% and in 2022 the volatility of the raw m Ik price
was 27.4% and the volatility of the retail price was
15. 6% does that suggest that Class | handlers are
effectively hedging their costs?

A. To the best of ny know edge today, the nunber of

participants, there are folks within Cass | who are using

t hese tools, but it -- as we have heard from ot her

W tnesses, this -- this is -- this sort of risk managenent
and using -- constructing hedges to be able to collar your
price for retail is not -- has not been w dely adopted

Wi thin the HTST market. And nost of that price survey
that you are looking at is going to be the HIST market. |
mean, that's the bulk of what's out there for sale today.

Q |s that difference in the ESL nmarket, in your
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experi ence?

A. In nmy experience, the ESL market is nuch nore
likely to be hedging and trying to set a nore stable
price.

Q And so the HTST market in 2020, the average 2%
gallon was $1.48, which is -- for a gallon, which is the
sane price that Nestle's charging for 14 ounces of their
ESL product.

So they are very, very different markets, correct?

A They are -- they are very different markets. And
agallon jug is really different than a snmall bottle of
Nesqui k. They are -- they are very different products.

Q Ri ght.

And the hedging that is done is very, very
different in your experience?

A So in ny experience with the HIST market, it's
much nore like -- it's -- the HIST market, the terns of
trade, people very nuch rely on the advanced pricing. And
advanced pricing -- and there are routinized nonthly price
changes that are going fromthe processors of all types,
SO0 cooperative processors, fluid processors,
retail er-captive processor -- sorry -- cooperative fluid
processors, proprietary fluid processors, and the retailer
captives. And that nonthly price change dynam c rel ated
to advanced pricing is a very routinized part of the HIST
terns of trade today.

Q |"mcurious if you have an opini on about -- about

that HTST market and reasons why the volatility and the
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raw m |l k price wouldn't necessarily translate to the
retail price, then.

A. Boy, that's a big question. | nean, there's a |ot
that goes into setting -- there's a lot that goes into
what the price winds up at the shelf. So you've got, you
know, sone retailers |like an everyday |ow price, sone
retailers like a high/low strategy with pronoti ons.
There's a lot there. And then you have the dynam c of the
raw m | k costs changi ng every nonth and that being passed
through. So there's -- there are a lot of different
reasons why. But, you know, it -- it's inportant to
consider the retailer in that conversation and di scussi on,
t 0o.

Q So for a cooperative with nenbers that m ght
really feel confortable with the higher-of mechani smthat
they are famliar with, but not certain about what the
future -- what the proper path for the future m ght be is,
ot her than risk nmanagenent for the handl er, what reasons
m ght you offer to themto endorse the M G proposal ?

A. There is also the benefit of the adjuster does
slightly danpen the price volatility. It would be
slightly nore stable, but I wouldn't want to oversell it
as -- because you -- once you go fromthe HIST processor
to the retailer, you are going to have to get buy-in at
t hat next step along the way for your pricing strategy.

Q Thanks.

MR MLTNER That's it.
CROSS- EXAM NATI ON
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BY DR BOZI C

Q

Marin Bozic for Edge Dairy Farmer Cooperative.
So producers could rightfully ask, why should we

care about private handlers' -- nostly private handl ers,

i n your

group -- ability to hedge and nanage risk? So I'

going to tease out the answers to that a little bit.

Is it correct that the witness from Nestl e

suggested that ability to hedge increased the sal es of

t heir product?

A
portion

pr oduct ,

Q

Sept enber 27,

2023

m

Yes, | recall her testifying that they attribute a

of that sales growh to the ability to hedge the
the raw material cost there.

And -- and if there are nore Cass | sal es, how

does that affect the relative utilization of various

classes within a Federal Order?

A So nore Class | sales will increase the O ass |
utilization, which will ultimately increase the producer
uniformprice or the blend, because the Cass | processors
are the mandatory partici pants, they are there all the
tinme.

Q So higher Cass | sales ultimately lead to farners
getting paid nore?

A. Utimately, yes.

Q So therefore, does it follow that enabling private

handl ers, private Class | handlers to hedge, leads to

hi gher dairy farmer prices |long-termthrough the higher

sales of Class | products?

A

That's certainly the hope.
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Q Ckay. My next topic is on the HIST versus ESL
pl ant s.

And ny under standi ng, based on the secondhand
data, is that there's been a lot of HIST plants closing
since the higher-of started, and that we had about a
dozen -- just short of a dozen new ESL plants com ng up.

Do you think I"'mclose with that?

A. Yes, | do.

Q And why is that? Wy are we seeing nore ESL
pl ants com ng up?

A. | think there's a nunber of different reasons, but
| think that ultinmately the -- the ESL processing fornat
l ends itself to products that are gaining w der consumner
acceptance today. There's also benefits related to
managi ng your business with, |ike, how you work with
inventories, lots of different things. But ultimately
it's -- the ESL products have proven thensel ves to be
better able to conpete on the shelf with non-dairy
al ternatives.

Q Wul d you anticipate the ESL trend to conti nue,
the growth in ESL market share to continue?

A | think that ESL will continue to be a grow ng
share of the market. |[|'ve -- when | started in the dairy
industry, | primarily worked with HTST fluid processors,
and -- and in the late '90s was ny first experience with
wor ki ng with an ESL pl ant.

Today, virtually none of the plants that are in

our -- in the MIk Innovation G oup were processing ESL

2023
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mlk at that point in tinme when | was -- when | had first
started.

Q Wuld it be fair to say that if innovation is
goi ng to happen anywhere in the fluid sector, that it is
nore likely to happen within the ESL space rather than
the -- when | say "ESL," | also include aseptic -- rather
t han the HTST space?

A | think that you are likely to see nore innovation
in the ESL, the aseptic space, you know. | also think

that there's sone cool fun stuff in HTST, too.

Q Sure. Sure. | didn't nean exclusively, just nore
i kely.
A Yeah.

Q And is it fair to say that hedging is nore
inportant to the ESL than HTST manufacturer?

A Yes. And one big reason for that is that your
extended shelf life products, your aseptic products are
held in inventory by that processor for a nuch | onger
period of time, and so that is another part of their risk
that they are | ooking to manage.

Q That wasn't ny reaction. | apologize.

So now putting all of this together, does it not
follow then that if we go back to higher-of, which is
unhedgeabl e, that that could sl ow down the innovation and
noder ni zati on of the fluid sector?

A | think that it -- it -- yes, it could slowit
down. It -- it puts up another chall enge.

Q Ckay. Thank you very nuch
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My next topic is regarding the fanobus organic
exanple in Ms. Dorland s testinony.

And to your know edge, is anyone anpbng organic
processors w shing that they could do the kind of hedge
that Ms. Dorland attenpted to illustrate?

A | am not aware of anybody wi thin organic that has
attenpted to hedge their producer settlenent fund
obligation in the way that that exanple was construct ed.

Q So can we derive from M. Dorland' s exanpl e any
i nsights to hel p decide between the alternative proposals
for Class | nover?

A | don't think so. | don't think it -- that
exanple provides a lot of -- it shows what's really hard
to do or what can't be done.

Q Under either proposal?

A Under either proposal. It's -- hedging -- trying
to hedge the producer settlenent fund obligation is a
fruitless task

Q Wi ch nobody is even wi shing they could do,
real ly?

A | am-- no one is wshing they could do it in
organi c or conventional that | amaware of. That is a
fruitless task

Q Thank you very nuch

My next topic is regarding advanced pricing. So
reading the materials fromM G that have been previously
submtted as exhibits, | understand that you have concerns

about Proposals 16 through 18, partially because they
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woul d renove advanced pricing; is that fair?

A Yes, that's fair.

Q And ny understanding is that your concerns stem
fromthe fact that not all of the fluid mlk nenbers need
to hedge because they have a natural hedge under the
current policy set up; is that fair?

A. Yes. Wth the advanced pricing, |ike what
M. MIltner and | were tal king about, the HTST processor
has sone built-in risk nmanagenent there through the
advanced pri ci ng.

Q But for those fluid mlk handlers, nostly ESL, who
do hedge, would you agree that pricing based on announced
prices would help their hedgi ng easier?

A | f you are hedging and only having one tine
series, like, instead of the advanced with the two weeks
and then the other one that's every week, it would, in ny

opi nion, be easier to do it with just one series. But you

have to be -- for that to be effective, you have to be
using the tools, like --
Q In other words, if we do away from advanced

pricing, but we don't have, you know, an average-of or
sonething simlar to that that would facilitate hedging,
renmoval of advanced pricing on its own is not going to cut
it, it's not going to hel p?

A No.

Q But when conbined with sonething |ike average- of,
renoval of advanced pricing for those that do hedge woul d
hel p?
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A. If you are hedging, it would -- it would work.
But you have to be doing that, |ike --

Q Ri ght. Right.

To -- what is your understandi ng, would renoval
of f advanced pricing help reduce the incidence and the
magni t ude of depooling?

A Yes. | believe it would.

Q And | apol ogi ze for being repetitive. | think
M. MIltner asked sone of these questions. |'d like to
put everything in the record in one bundle, if you wil.

A. That's okay.

2023

Q So to your understanding, and | understand this is

not your area of core expertise, but would renoving --

woul d not using advanced pricing help or hurt

producers' -- dairy producers -- ability to nmanage risk?

A Can you repeat that one nore?

Q If I"ma dairy producer and | want to stabilize ny

revenue, is it easier for ne to do that if the Federal

Orders use advanced pricing or if the Federal Orders are

designed in a way that there no advanced pricing, there's

only announced prices?

A No matter which market participant you are talking

about, the hedging is going to be easier with just
announced prices.
Q Thank you for your answer.
Now, you represent M|k Innovators. Presumably
you really do care to be able to attract sufficient

reserve supply of mlk for your nenbers' needs?
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A. Absol utel y.

Q Does your proposal, in your opinion, hurt your
ability to attract sufficient m|k?

A. Definitely not. |If we thought that our proposal
woul d, in any way, inpact our ability to attract the mlk
we need, we would -- that would not be the proposal.

Q And speaki ng of market signals and del ayed market
signals, you know, how high do you believe the chances are
sonebody nmay find the Class | mlk price to be too high
and just leave a trailer overnight in front of a fluid
mlk plant, even if you don't need that m | k?

A | don't think that's how the real world works.

Q So there's no -- there's no --

DR. BQzI C. Thank you, your Honor, for allow ng ne
to be a little facetious here.
BY DR BQZI C

Q So there is no danger of having "too nmuch m | k"
bei ng pushed to Class |?

A | don't think so.

DR. B&ZIC. That's all | have.
DR. BQZI C. Thank you very nuch.
CROSS- EXAM NATI ON
BY MR LAMERS:

Q Mark Lanmers, Laners Dairy. Just a couple things
for you.

Have you ever |ooked at what hedging or risk
managenent would |l ook like if there was no depooling?

A. | have not, no.
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Q Coul d you give us your opinion of what it m ght
| ook |ike?

A. | think that wi thout depooling, the utilization
Within the orders is easier to predict. But that is --
like | said before, that's not ny area of expertise.

Q Potentially, it could help, though?

A. | would agree that it certainly has potential to
make it easier.

Q Ckay. | just want to touch on advanced pricing a
little bit.

Being a fluid handl er such as ourselves, we need
to know what advanced pricing is going to be so we know
what to charge our custoners, so that when we get our pool
bill, we don't have to wait for the noney, you know, in
order to make that pool obligation.

That's correct?

A. Absolutely. That is correct.

Q So elimnating advanced pricing would not help the
G ass | handl er?

A. El i m nating advanced pricing would be very
difficult for a lot of Cass | handlers.

Q Ckay. Then the last thing | just want to touch
on.

Ms. Hancock had nentioned about the nunber of
producers goi ng out of business because of potentially not
receiving the benefit of the higher-of.

Coul d not the sanme be true in the nonths where

mlk is depool ed because of the | ower revenue farns
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recei ve because of that m |k being depool ed?

A. Well, it depends on -- when mlk is depooled, it's
not like the mlk wasn't sold. Soneone still bought the
mlk. The mlk was still used. And the idea there is

that the dairy farnmer should be receiving a narket-based
price for that mlk, for what it was used for. And so --

Q Correct.

A. -- you know, | don't know if depooling -- | don't
know if you can |ink depooling with farmexits. |'m not
sure about that.

Q Just the sanme way you can't |ink using the
hi gher-of for a producer exiting the nmarket?

A That's correct.

Q Ckay.

MR. LAMERS: Thank you

THE COURT: Are there further cross-exam nation
guestions of Ms. Keefe before | invite the Agricul tural
Mar keting Service to question?

| do invite the Agricultural Marketing Service to
guesti on.

M5. TAYLOR: Thank you. | accept your invitation
this afternoon.

CROSS- EXAM NATI ON

BY MS. TAYLOR

Q Good afternoon

A Good afternoon.

Q | know you have testified before, and | shoul dn't

ask you repetitive questions, but | forget. So can you
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remnd ne how many nenbers there are of M G?

A. Yes. MG has ten nenbers. Wuld you like ne to
state them for the record agai n?

Q No, that's on the record, and I will be able to
| ook that up.

A Ckay.

Q But | did have a question about, for those ten
nmenbers, do you have any idea how nuch of the C ass |
vol une they represent?

A No, | do not.

Q Ckay. Do you have any idea of what -- of their
ESL versus HTST production?

A. You nean do | know which are processing ESL and
whi ch are processi ng HTST?

Q Yeah. O of them-- yeah, | nean, | don't -- you
know, four of them nake both, two of them nmake just ESL.
You know, sone kind of breakdown of that. However you
want to define it is fine.

A. So of the ten: Four are HTST only; three are
both; and three are nearly exclusively ESL.

Q Thank you.

On page 3, the sentence where you have it
underlined, that when you conpare 15 and 13, each would
return roughly the sane anount of noney to farmers. And
so you nmake that statenent, and your chart bel ow i s what
| eads you to that concl usion.

A Yes.

Q Ckay. | have a coupl e gquestions on your rolling
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adjuster. Intuitively, | would think, a constant rolling

adj uster would be better for hedging, but you' re proposing
a rolling adjuster. And granted, that's intuitively from
someone who doesn't do risk managenment, so |'m probably

Wr ong.

But nmy question is, why is that nost |ikely wong,
and how does your rolling adjuster, you know, inpact the
ability to hedge?

A. So -- so MG s nenbers who participate in hedging
hel ped wth the design of the rolling adjuster. And so
the first thing would be, the lag, and so you know what
the adjuster is when you're -- when you're putting your
hedge on.

The -- the constant rolling period allows it to
stay current. And there it was trying to get away from
the static nature of the $0.74, which is the way that we
have been trying to keep it roughly revenue neutral.
Because we recogni ze that that static $0.74 does not --
it -- it -- it doesn't reflect the ups and downs in a way
that dairy producers find equitable over tine,
particularly the ups.

Q And so if we look at your rolling adjuster, if
think back in terns of risk managenent to the risk
managenent di scussi ons and how t hat works, that woul d be
t he basis risk for each nonth.

| s that how one would, we should | ook at that?

A. Yeah. It is -- | believe that you would want to

think about it as part of the basis risk there.

r TALTY COURT REPORTERS, INC. 5774
taltys.com - 408.244.1900



http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 27, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q And as to the lag piece, am| correct then, as
your nenbers see it, since, you know that 12 nonths in
advance, and as you spoke to their goal was eventually to
do hedging a year in advance, they would know t hat nunber,
and could enter into contracts each nonth that they choose
to do that?

A Yeah.

Q Ckay.

A. So they woul d constantly be stair-stepping
forward

Q Ckay. And how many of your M G nenbers do
hedgi ng?

A. l"mgoing to let them speak for thensel ves on
that, and so you are going to hear from sone who are here
who do that. Not all of themdo it, but you' re about to
hear all about it. Let's |let them speak for thensel ves.

Q Ckay. Is it a correct assunption if they do ESL
or do both, they probably do hedging on the ESL portion?

A. Yeah. Al though we do have sone nenbers who are in
both -- in the ESL category who are organic, and their
primary nmethod of managing of risk is through, like, the

long-term fixed price contracts that Ms. Hancock and |
wer e tal ki ng about.

Q Ckay. | wanted to talk a bit about Agricultura
Mar ket i ng Agreenent Act.

A. Ch, boy, Erin.

Q You know that's what | |like to tal k about.

don't think there's a neeting | have had or | don't try to
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rem nd people about what we're here to do.

So at the bottom of page 4, before your header
"Base Class | SkimMIk Price," you wite, "This reduced
volatility" -- fromyour rolling adjuster proposal --
"hel ps support the growth of the dairy industry as a whole
and makes the cost of mlk nore stable and consistent for
retailers and consuners."”

And the -- going back to the Act, the policy
objective is orderly marketing conditions, and we do that
t hrough prices that reflect current market conditions,
etcetera, and uniform paynents -- or prices to -- to
pr oducers.

So | just wondered if you could just kind of touch

on whet her consideration -- how consideration of risk
managenent should be prioritized -- or if that's the right
word -- or considered, in hel ping neet the policy

obj ective of Federal Orders?

A. | think that in today's world we need to consider
it, and I think that it is inportant to structure the
price formul as and ot her aspects of the orders so that
they don't get in the way of risk nmanagenent, because ri sk
managenent is an i nportant part of the market today. And
| do think that that is sonething that is very different
t han 20 years ago, 20, 25 years ago at Order Reform and
certainly really different than 1937, like, for sure.

And -- and fundanentally, one of the things with
the orders is orderly marketing, but not getting in the

way of the market. And | think that with risk managenent,
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under a non-hedgeable formula for Cass I, that that's
getting in the way of the narket.

Q MGis looking for a 12-nonth inplenentation | ag,

and we have had other -- we have other proposals in front
of us with a 15 -- 15-and-a-half nonth I ag.

A Uh- huh.

Q So | was just wondering if you had thoughts on

t hat additional length of tine.

A. So MG as a group is supportive of the 12-nonth
i npl ementation lag. | testified about that on -- back on
| ssue 1. And, you know, the -- if the additiona
three-and-a-half nonths is inportant to other narket
participants, you know, | don't think that we woul d have a
problemw th that. You know, we think that 12 nonths is
adequat e here.

| nmean, quite frankly, the risk nmanagenent

activities in Class | are honestly a bit nmore limted than
what's happening in other parts of our dairy nmarkets, and
so | don't knowif Class | is necessarily the best place
to look for the perfect right inplenentation tineline of
t hat aspect of the changes you are considering. | think
you got to -- | think that it's inportant to think broadly
about the needs of all of the market participants there.

Q Ckay. On page 6, that first full paragraph
the -- one of the sentences reads hedging is a vital tool
to reduce price risk and provide stable prices to
cust oners.

And | think you touched on it. | mean, ny
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gquestion | wote down is, is stable price to custoners a
policy objective of the Federal Orders? 1'mnot sure.
So I'Il ask that question. | wote it.

A. So |l think that it's kind of funny, because with
the orders, |like we tal k about the producers, and then we
tal k about the consuners. And we regulate the processor,
and then the custoner, the retailer, it's just nagic.

Q Tangl ed web.

A. Yeah. And so ultimately, to nme, stable prices to
custonmers is related to neeting stable prices for
consuners and consuner needs. You know, | frequently see
the custoner, the retailer, nost often, you know, also
foodservice -- there's other things for Class | mlk
besi des just the grocery store, but the grocery is very
inmportant for Class I. | often see that as, in sone ways,
a bit of a proxy for the consuner.

Q Ckay. Later in that paragraph you tal k about how
processors have had limted time to integrate this change
into their risk managenent efforts. |'mthinking you are
saying this change is the current Class | nover and the
ability to hedge.

A Yeah. | nean we're tal king about -- so Ms. Wulin
and | tal ked about that timng sonme. | nean, this started
in May of 2019, and | don't think it's unusual when you
hear about that organi zations of different sizes and
scales with different resources have been able to -- have
been able to use the tools that the new formul a

facilitates.
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And so it doesn't surprise ne that, you know, a
gl obal dairy leader like Nestle is, you know, hedging al
of their ml|k purchases in the U S., and, you know, other
people that you will hear fromw thin our group are doing
sone of theirs.

And so it's -- it takes tine, and it takes

resources. Like, you know, there is a | earning curve

here. It is -- you know, it's not easy, like, and -- and
honestly, you know, |ike, you need help. |If you haven't
done it before, you are not -- you're -- you have a
responsibility to your cooperative nenbers, to your -- to

your sharehol ders, to your enpl oyees, to your business,
like -- and getting this wong could -- could be the sort
of thing that could be very detrinental to your business.
You need to undertake a risk nmanagenent programin a
consi dered and wel | -t hought out fashion.

Q How | ong do you think it took sonme of your MG
menbers to start?

A. Fastest would be |Iike nonths, and | ongest woul d be
like years. So it's a wide range with our nmenbers that
|"maware of. And that would -- yeah. It's a range for
sure.

And the other thing I just hit on there, is that
this tal k about changing the fornula back has been going
on for a while now, and whether you undertake to do it
when this proceeding is open with proposals that could
change it, you know, is that where you are going to put

your resources right now? 1'mnot sure.
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Q And the bottom of the paragraph there on page 6
you tal k about the rolling adjuster continuously updates
and provides dynam c mar ket signals.

And | think what | had heard in other
cross-exam nation was you tried to find a bal ance between
provi di ng dynam ¢ market signals to producers, but still
finding a way to allow Class | processors to hedge, and
that's where the 24 nonths --

A Yes. That's correct.

Q Ckay. |I'mcurious if you have thought about --
and | know there's been sone di scussion of depooling, but
| want to ask it in a different way -- how would MG s
proposal imnpact instances of price inversion and depooling
that results?

A | have done sone analysis of this. | haven't done

extensi ve analysis of this.

What | -- | agree with the research and the
literature that's -- that says that the average-of, an
aver age-of type of fornula can -- can -- can be a

contributing factor on depooling and negative PPDs and the
like. But it's rarely -- it's not the -- it's not the top

of the stack in terns of the causes there.

And so | -- | -- 1 don't see it noving the needle
a lot, honestly. | think that I -- | think that the
underlying spread and the volatility in Cass Ill and IV

t hensel ves is going to be driving that bus a | ot nore

than -- than this fornul a.
Q | want to turn to page 8, at the bottom Cnh, |et
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me start in the mddle.

You have a sentence that reads, "The fluid mlKk
i ndustry, and especially traditional fluid mlk retail
custoners, are not yet using hedging sufficiently to
permt this regulatory change."

Which 1" mguessing is to change back to the old
way; is that what you are tal ki ng about there?

A. So what | was tal king about there was, was a --

t he regul atory change of elimnating advanced pri cing,
which is in Proposals 16, 17, and 18.

Q Ckay. So are -- would you -- is there sone point
t hat hedgi ng woul d be preval ent enough, that you would
say, yeah, it mght be worth | ooking at renoving advanced
pricing, since many people, including yourself, have
di scussed sone of the issues they think it causes?

A. Yeah. | -- yes. And like you were asking ne
about depooling, |ike advanced pricing is another thing
that contributes to depooling. And so | do think that --
that there could possibly be a point in the future where
it could make sense to nake a change like that. | don't
think we're there today. And -- and at this point, |
don't even think | necessarily know what the threshold is.
It feels like we're very far away fromthe threshold right
NOW.

Q At the bottom on your paragraph, where you support
14 as an alternative to 15, although kind of said if USDA
found 15 was okay, you would be okay with that.

A. That's correct.

2023
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Q But, you said, "W believe that our proposed
novi ng average without a floor is nore consistent with
Federal Order concerns over an adequate supply of mlk for
fluid use and orderly marketing."

| was wondering if you could just expand on that
t hought .

A. Sure. |'d be happy to.

The | DFA adjuster has a $0.74 floor, and price
floors can be a price distortion. And they tend to
enhance prices. And so if you are enhancing prices, then
that is going to send signals to the marketplace that nore
mlk is desired than there's truly a market for.

That said, the IDFA floor at $0.74 is -- it's --
it's not a trenendously high floor, and so ny anal ysis
does not show huge differences between Proposals 15, 14,
and 13. Just they are not -- it's not -- IDFA's floor is
not triggered very often, but when it is triggered, ny
viewis that it would be a price distortion.

Q Ckay. But that's a tradeoff MGis wlling to --

A It's a tradeoff. If -- if that is -- that -- and,
like | said, it -- it's -- it's not triggered. |'m not
sure if it would be triggered enough for the -- ny

econom cs theoretical to really matter in the real world.
Q Uh- huh
| think ny [ast question, | wote down sone notes,
| think you were talking to Ms. Hancock on why 24 nont hs,
right? So you said, well, if you | ooked at stuff that was

| ess than 24 nonths, it seens to create nore volatility,
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iIs what ny notes say. And if you | ooked at a tine period
that was nore than 24 nonths, it doesn't transmt market
signals very well.

A. And what | nean by that is it just gets too far

out intinme. It starts toreally -- it starts nuting it.
It starts to look a lot |ike the $0.74.

M5. TAYLOR: | think that's it from AMS. Thank
you.

THE W TNESS: You're wel cone.

THE COURT: | have one questi on.

THE W TNESS: Yes, nm'am

THE COURT: Would you turn to your Exhibit 265,
page 5. And I'mstruck with what a tiny percentage this
adjuster is. It seens like a lot of calculation to get to
t hat .

Do you anticipate that it mght be a |arger
percentage of the price in the future?

THE WTNESS: No. | have actually | ooked at the
sane thing over the entire 20-year period that the data is
there for the spreadsheet, but if | put 20 years on here,
you woul dn't be able to read the nunbers at the bottomthe
dat es.

THE COURT: So the purpose for all of this is to
try to get to that promi se of neutrality in the revenue.

THE W TNESS: Unh- huh.

THE COURT: There's just got to be a sinpler way.

Do you have any response to ny dil emma here?

THE WTNESS: | understand your dil ema.
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Regrettably -- regrettably the sinple $0.74 adjuster
didn't do a good job, because even though this is a pretty
smal | percent of the price, it's enough of a difference

t hat people care.

And so the adjuster -- the adjuster -- we need --
the adjuster is needed in order to have the average work
in the same way that the hi gher-of works.

You have to have an adjuster to keep them roughly
equi val ent .

THE COURT: So what if it was just
cont enpor aneous, and it's -- so it's volatile, it's tiny,
it could be volatile. D d you -- did you consider that?

THE WTNESS: The -- so by contenporaneous, do you
mean w thout a | ag?

THE COURT: Wthout a two-year | ookback and
without a lag. |Is there any way to just have it be known?
| know that that mght interfere with the hedgi ng.

THE WTNESS: If you just -- if we continue just
pi cking a nunber |ike the $0.74 -- and the $0.74 isn't
just a nunber that cane out of thin air. The $0.74 was
| ooking at this orange |line over an extended period of
tinme, and the variance, the difference between the tines
when it's 5% and the tinmes when it's 15% are neani ngf ul
to the participants in the narket, and so that's why we
have it constructed this way.

THE COURT: Thank you. Redirect?

M5. VULIN:.  Thank you.

REDI RECT EXAM NATI ON
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BY M5, VULIN:

Q Ms. Hancock had asked you a question about where
t he noney went that was the difference between the
hi gher-of and the average-of, and I would |i ke to approach
that a different way to get to where | think maybe that
was headed.

| nstead of asking where it went, because | believe
your answer was it never existed. |If the higher-of had
been in place, you know, during that 2020 period, and the
base Cass | skimprice was $2 hi gher, who woul d have paid
that extra $2 per hundredwei ght, ultimtely?

A. Utimately, consuners. And before that, the
custonmer. Because the processor, if it had been the
formula, that's what the processor woul d have paid, and it
woul d have had to have been passed al ong.

Q So when we tal k about this kind of "m ssing

nmoney," this is not noney |lining the pockets of processors
sonewhere, this is noney the consuners were savi ng during
that period of pandem c on their mlk price?

A Yes, you could look at it that way.

Q And then M. MItner had asked a question about
the adjuster that we were just tal king about, and the
signal, and the delay that signal m ght be of rapidly
ri sing cheese prices and the adjuster.

But woul dn't the contenporaneous aver age- of
cal cul ation that makes up the bul k of the base of the
Cass | skimfornmula, wouldn't that be reflective of

rapidly rising cheese prices?
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A. Yes. Absolutely. The bulk of -- the bulk of the

base Class | skimprice is the average-of IIl and I V.
inatime when Cass Ill prices are rising rapidly,
that -- that average is also going to rise. And when

powder prices are rising and it's driving the dass |V

price up, the sane thing would happen.

Q Ckay. And we have spent a lot of time tal king

about 2020, and that's because we saw real ly radical

price

distortion in that period. But in your opinion, is 2020 a

good exanpl e year upon which to base policy that w |

in place over the course of many years?

A. The events of 2020 were extraordi nary, and |
think it's a great exanple. | -- you know, | think that
we want to, as an industry, recognize that things can
happen in the future that we won't predict, |ike what

happened in 2020. But it's not a great |ookback exanple.

2020 was very unusual .

Q And then lastly, | wanted to ask, M. Hancock

asked you about this definition of roughly revenue
neutral. And | just want to nmake sure we all were

oriented to where you pointed her.

So if you could go to page 5 of your testinony,

pl ease.
A Sur e.

Q And you have a citation and a bl ock quote there

from 84 Federal Register 8590.
Do you see that?
A Yes.
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Q And about hal fway through that quote you -- | see
t hat phrase, can you just read the sentence that starts,
"thus the inclusion"?

A "Thus the inclusion of the $0.74 in the
cal cul ati on shoul d nmake the change roughly revenue
neutral ."

Q And this is USDA' s | anguage, correct?

A Yes, that's correct.

Q And so that -- that was how you were using the
phrase in your testinony in devel opnmrent of Proposal 15?

A Yes.

Q Ckay.

M5. VULIN:  Nothing further.

THE COURT: So there's nothing el se? Sonebody
el se?

M. English?

M5. VULIN. Then I'Il nove, | just wanted to give
anyone a chance to foll ow up.

THE COURT: Ckay. Does anybody have any nore
guestions before we just accept evidence in the form of
exhi bits and have no further testinony?

| see no one.

M5. VULIN. Sorry, | junped out a little quick
t here.

| would nove to admt Exhibits 263, 264, and 265,
pl ease.

THE COURT: |Is there any objection?

There is none. Exhibit 263 is admtted into
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evi dence.
(Exhi bit Nunmber 263 was received into

evi dence.)

THE COURT: Exhibit 264 is admtted i nto evidence.

(Exhi bit Nunmber 264 was received into

evi dence.)

THE COURT: Exhibit 265 is admtted i nto evi dence.

(Exhi bit Nunmber 265 was received into

evi dence.)

THE COURT: Thank you so nmuch. You are an
extrenely articulate, lucid witness on very difficult
I ssues, because they are a little bit revolutionary.

THE WTNESS: Thank you, your Honor

THE COURT: You're wel cone. Thank you.

M5. VULINN. MG would call next Jacob Schuel ke
wth Crystal Creanery, but if we could do just one of
those five-mnute stretch breaks, we have a conputer to
set up. And | know we are close to 5:00, but |I'm hopeful
we could at least fit his direct testinony in, and maybe
Sone Cross.

THE COURT: So we could either do five or we can
do ten. \Wat does everybody want? Five's enough?

(An off-the-record discussion took place.)

THE COURT: Let's go back on record.

We're back on record. It's 4:41.

Wul d you state and spell your nane for us?

THE WTNESS: MW nane is Jacob Schuel ke. Last
nane is SSCHUE-L-K-E
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THE COURT: Have you testified previously in this
pr oceedi ng?
THE WTNESS: No, | have not.
THE COURT: | would like to swear you in.
JACOB SCHUELKE,
Being first duly sworn, was exam ned and
testified as foll ows:
DI RECT EXAM NATI ON
BY MS. VULIN:
Q Good afternoon, M. Schuel ke. How are you?
A. Wonderful. How are you?
Q Good. Thank you. This is Ashley WVulin wth the
M I k I nnovation G oup.
We got your nanme on the record.
Coul d you tell us your business address, please?
A W are at 529 Kansas Avenue in Mddesto,
California.
Q And, M. Schuelke, in front of you is a docunent
entitled MG Crystal 13.
Do you see that?
A Yes.
Q And that testinony, that docunment is your
testi nmony, your witten testinony for this proceedi ng?
A Yes.
Q And then | al so see you have in front of you a
docunent entitled Exhibit MG Crystal -13A
Do you see that?
A Yes.
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Q And that's a PowerPoint you have to share wth us
t oday?
A Yes.

Q Thank you.

M5. VULIN. So |I'd ask that MG Crystal -13, the
witten testinony, please be marked as Exhibit 267, and
that Exhibit MG Crystal -13A be narked Exhibit 268.

THE COURT: Those exhi bits have been so narked.
Thank you.

(Exhi bit Nunbers 267 and 268 were marked for

identification.)

BY Ms. VULIN:
Q So, M. Schuel ke, I know you have a Power Poi nt.
Wuld you mnd pulling that up for us, please?

G eat. Thank you.

So let's start out with you, M. Schuel ke. And I
see your Crystal shirt and your Crystal products, so we

know you are from Crystal Creanery.

A. W are a marketing conpany, so we try to sell
mlk. So if there's a logo on there, I"'mgoing to put it
on.

Q G eat.

And everyone will wal k out of here with a free --
no, |I'mjust kidding.
So you also -- why don't you tell us about how you
got into the dairy industry?
A | was born into it. | grewup on a dairy farmin
New Yor k State.
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Q And what was your education post-high school ?

A. Post - hi gh school | went on to the local |and grant
university, Cornell, to pursue an undergraduate degree in
agricultural business. Primarily focused on dairy farm
producti on econom cs, dairy farm nmanagenent, and | did
research there under ag finance professor Eddi e LaDue.

Q And what did you do after you graduated?

A. | noved on to the University of Wsconsin at
Madi son to pursue an agricultural econom cs degree. W
got a grant from USDA RMS under Professor Ed Jesse, and we
were to |l ook at the new futures nmarkets. And the

conpletion work would be in a staff paper called the

Ef fectiveness of Naive Class |Ill Hedging Strategies, if
you want to read it.

Q "1l go straight there after the hearing.

A Still online.

Q Great. And what --
THE COURT: \What year was that?
THE WTNESS: Oh, | would have graduated there in
2003. 20 years ago.
BY Ms. VULIN:
Q And what did you do after you graduated?
A | went to work for the extension service in the
state of Wsconsin at first. | was the head of the
Uni versity of Wsconsin Dairy Price R sk Managenent team
So me and Bob Cropp went all over the state putting on
semnars for farnmers, how to hedge their mlk checks,

things like that, in addition to other responsibilities.
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And then | noved on to Cornell, where | had had a
very simlar position there putting on educati onal
wor kshops for dairy farnmers primarily, on price risk
managenent, general farm manage principles, things |ike
t hat .

After that | noved on to private sector.

Q How many years were you at the extension service?
A. Probably four years.

Q And then after you went into the private sector?
A Uh- huh.

Q Where to?

A. | first went to H | mar Cheese Conpany, where | was

t heir econom st.

Q And how |l ong did you do that?

A Seven years. And there, | was involved with the
typi cal things you would expect. And then they had a
facility in California and one in Texas as well, so
California Order and Federal Order.

Q And what did you do after Hil mar?

A | noved on to California Dairies, where | was head
of their mlk paynent and pooling division, and also risk
managenent .

Q And how |l ong were you with California Dairies?

A. Two- and- a- hal f-years, sonething |ike that.

Q Where did you go fromthere?

A. Fromthere | went on to work for Joseph Gallo
Conpany, so that was another uni que operation, a true

vertical integration. At one tinme they were 30,000 dairy
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cows supplying mlk to their own cheese plant, and then
selling it locally, primarily L. A market. Wrked there
for a coupl e years.

And then | had a great opportunity. A bunch of
dairy farmers I knew in the area decided they were going
to throw a bunch of noney into a hat and build their own
greenfield powder plant. So | was hired there as enpl oyee
nunber three, and when | showed up, | worked in the
jobsite trailer, and we built the entire conpany fromthe
ground up.

| got Capper-Vol stead certification for their
cooperative, all those things. It was, you know, a fun
experience. You will do a startup once in your life,
never tw ce.

And fromthen on had a great opportunity here with
the Crystal conpany. It was right at -- maybe within the
| ast three years. Cane here to Crystal, and this would
have been right at the height of the Dean Foods and Borden
bankruptcies. So the entire market was really tough, and
it was just a great opportunity to go there and be part
t he turnaround team

We have done sone things. W have been able to
make Crystal the nunber one branded m Ik in Northern
California. Really proud of the things that we have been
able to acconplish there in the past few years.

Q Uh- huh. And what's your job title at Crystal ?
A ' mthe CFO
Q And tell us alittle bit about your day-to-day
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responsibilities.

A. So | would do all the things that you would think
a CFO woul d do with the accounting and finance
departnents --

(Court Reporter clarification.)

THE WTNESS: Al right.

THE COURT: Start that sentence again.
BY MS. VULI N

Q | can ask you -- so tell ne about your day-to-day
job responsibilities as CFO at Crystal.

A. So | would do all of the accounting and fi nance
functions that you would anticipate, but also given ny
background in econom cs and al so comodi ty manufacturing,
| have a much | arger say in the general nmanagenent of
t hose functions and addition to pricing and things |ike
t hat .

Q And what Federal Orders have you worked within
bef or e?

A. So | was born in Federal Order 1. That's the only
one | have ever mlked a cow in.

But I went on to Wsconsin, where |I did price risk
managenent, things like that. That's the Upper M dwest
or der.

And then back to New York again, where | was on
t he education side.

Moved on to Hi Il mar where we had a cheese plant in
t he Sout hwest order, but its |location was a stone's throw

fromthe Central Order, and then al so because of needs, we
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were often in the Sout heast Order supplying mlk as well.
So there.

And then when California entered the Federal

Order, we are exclusively pooled there, and we -- when we
get into ny pictures here, you will see | have -- to slow
down -- ten granms of protein on ny reduced fat mlk,

things like that. Some great nonikers | would [ove to
share about you ever went to get into conponent
di scussi ons agai n.

But we sell California standard mlk there. W
al so sell sone California standard mlk in Oregon, and
Ari zona, and some -- also sone Federal O der standard ml Kk
in those sanme two orders.

Q And you have had -- and just a little quick
rem nder to go nice and slow. Alnost artificially sl ow

You have had quite extensive experience in orders
across the country, then?

A Yes.

Q And it sounds as though you have also had quite a
bit of experience in risk nmanagenent?

A Yes.

Q Can you tell us alittle bit about the history of
Crystal ?

A. Crystal Creanery Conpany is the ol dest brand of
mlk in California. W celebrated our 120th anni versary
| ast year. We nmde a special birthday cake ice creamto
commenorate that, but --

Q And | see you have sonme products up here.
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Wiy don't you tell us a little bit about Crystal's
product s?

A. Crystal is very unique in that we are truly the
only plant that's in all four classes of mlk every single
month in the California order.

W are primarily a fluid plant, but we are also a
very significant player in the ice cream cottage cheese,
all the dass Il products you would think that you could
make.

We don't manufacture hard cheese onsite, but we do
sell a lot of condensed mlk to |ocal cheese plants. So
if you | ook at our pool reports, we'll have that Cass I
utilization there. And we have a very | arge powder dryer
that we use to bal ance our owmn fluid mlk supply. W also
manuf acture butter there as well.

O her great things | would love to tal k about are
cottage cheese we have up there. Sales of cottage cheese,
a lot of our places are up 20% year-over-year. Just a
great story | want to share with you. And if you | ook at
there, it says 13 grans of protein on the label. [If you
ate that entire package, you would get | ess than 400
calories for lunch, over 50 grans of protein, and it woul d
be just the greatest thing you could ever buy, so --

Q Are you sure you are not in sales? You are doing
great. Wonderful.

Well, | understand that you al so have a few pl ant
photos to share. Could you show us those?

A. Uh- huh. So, yeah, this is part again of what
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makes us really unique here. |If you |ook at that red
done, that's a |large powder dryer. About a half to a
third of our mlk, depending on the year, goes there.
That hel ps -- that hel ps us bal ance our m |k suppli es,

which is inportant in a nunber of ways.

2023

We can go from manufacturing 16%fat ice cream m X

one day to 0% fat cottage cheese, things like that. W

have a nultitude of products that we can nmake. And havi ng

that onsite allows to us make whatever we want, whenever
we want .

Q And how many enpl oyees does Crystal have?

A 750.

Q So is Crystal a small business as defined by the
SBA?

A Yes.

Q And if you could go to page 2 of your testinony,
Exhi bit 267.
A. Ckay.

Q There's just a slight typo there | would like to

correct on the record. Halfway through you see it says,

"Qur headquarters is in Mdesto, California, and we have

fewer than 1,1150 enpl oyees."
| think there's an extra one in there; is that
right?
A. It's 750. Yes, that's a typo.
Q Ckay. So we'll strike one of those 1s.
A And turn the other one into a 7.
Q Thank you.
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How about we stri ke the whole thing and we repl ace

it with 7507
A. The court reporter is going to kill us for this.

THE COURT: Now, you say "fewer than"? Are you
telling me fewer than 750 enpl oyees?

THE WTNESS: That's an approxi mate nunber.

M5. VULIN. So how about we change that to "about
750 enpl oyees. "

THE W TNESS:  Yes.

THE COURT: Al right. W wll change that in the
exhibit. W're tal king about Exhibit 267. | want to do
it nowso we don't forget. 267, page 2, second ful
par agr aph, the second line. There's a nunber there of
enpl oyees, and we're going to change the "fewer than" that
nunber, and instead we're going to say "approximtely" --

THE W TNESS:  Yes.

THE COURT: -- "750." So what we are striking is
“fewer than 1,1150." Thank you.

M5. VULIN.  Thank you.

BY MS. VULIN:

Q And how many fluid mlk distributing plants does
Crystal have?

A One.

Q And did you say you're the largest in Northern
California? Did | hear that right?

A We have the nunber one brand selling mlk in
Northern California. W're -- we're big.

Q And on what order is that plant regul ated?
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A. California Oder.

Q And can you tell nme alittle bit about Crystal's

suppl i ers, please?

A We have the nost unique, diversified mlk supply

network | have ever seen. W have a | arge nunber of

direct-ship farmers. Many started shipping on a handshake

over 30 years ago. W have a nunber of independents that

we work with, both small cooperatives and |arge

cooperatives as well. But we're primarily the pooling
source for the snmall independents, and that would al so
I ncl ude i ndependent manufacturers who are selling mlk to
us | ooking for pool access both in Cass IlIl and Cass IV.

Q And | think you have a couple nore photos to

share. |If you just want to spin through those for

pl ease.

A. Yep. And the main things you woul d get here about

this one is we are a very, very large plant. W do a

nunber of things here, so we are not just fluid.

And right here is a picture of the production

floor. That's actually a Cass Il product there,
Bul garian buttermlk. W make it all.
Q Great. Thank you.

So we're at a good stopping point.

A. Yeah. You don't want to get into pools and

utilizations?

Q We'|ll save that. G ve us sonething to | ook

forward to tonorrow norning.
A. Al right.
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THE COURT: Very good. We'I|| pause your

t esti nony.
Bef ore we disband, | would |like a preview of our
plans for tonmorrow. | know we will start with this

witness, and then will we have the other w tness that you
woul d have put on today?

M5. VULIN. Yes. W wll also have M chael Newell
with HP Hood. And then tonorrow M G al so has Chuck
Turner, wth Turner Dairies, and Ti m Doel man with
Fairlife.

THE COURT: (Good.

M5. TAYLOR: And, your Honor, we do have one
farmer that |'maware of com ng tonorrow norning,

M. Barlow, and he would like to go on in the norning. |
believe he's driving here from | want to say Kentucky.

M5. VULIN. Should we plan to have himgo first,
t hen?

M5. TAYLOR. He asked anywhere from 9:00 to 12: 00,
so I'mnot sure of his arrival tine. Mybe we can finish
your witness first and then put himon.

THE COURT: O interrupt your witness so that the
court reporter wll be able to type nore slowy for a
time.

M5. VULIN. We will be happy to acconmpdat e.

THE COURT: Excellent.

M5. TAYLOR: | will just add, left over from ny
list fromtoday, but sonetinme this week is Dr. Bozic,

perhaps after we're done with our MG w t nesses.
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DR BXZIC. Are you sure?

M5. TAYLOR: |'m not sure about anything anynore.
But you're on ny list, I'msure about that.

MR. ROSENBAUM M ke Brown should be on the |ist
too and --

THE COURT: What tinme would be preferable?

MR. ROSENBAUM Well, | think we're going to have
to armwestle Dr. Bozic on that question.

M5. TAYLOR: [|'Il let you two handle that in the
hal | way. Because today is Wdnesday; am| correct?

THE COURT:  Yes.

M5. TAYLOR: So we have Thursday, and we have
three hours on Friday, as we will be doing our virtual
dairy farmer testinony fromnoon to 3:00 on Friday, which
Judge difton has not had to experience yet, so we'll talk
about that wth you so you know about that.

THE COURT: \Very good.

So when you say three hours, that's noon to 3:007?

M5. TAYLOR  Yeah, typically on Friday when we
have our virtual testinony, we go from8:00 to 11:00-i sh,
and we take our lunch break early, then we do virtual

testi nony fromnoon to 3:00, and then we end on Friday at

3 o' clock. And that is still the plan this Friday.

THE COURT: Under st ood.

M5. TAYLOR. |I'mtalking too fast, sorry. And we
do have nine farmers signed up for Friday. | imagine that
wi |l probably take close to all three hours has been

previ ous experi ence.
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THE COURT: Very good. Well -- excellent. | wll
see you all at 8 o' clock tonorrow norning. W go off
record at precisely 5:00 p. m

(Wher eupon, the proceedi ng concl uded.)
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