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VEDNESDAY, SEPTEMBER 6, 2023 - - MORNI NG SESSI ON

THE COURT: Good norning, everyone.

What's first up?

MR, SJOSTROM  Good norning, your Honor. Lucas
Sjostrom Edge Dairy Farner Cooperative, and we've got
Dr. Bozic with the outgrowth of proposals fromearlier
this week and | ast week.

THE COURT: Very good.

Dr. Bozic, let's swear you in again. Raise your
ri ght hand.

MARI N BQZI C,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Your wi tness.

MR. SIOSTROM  Thank you, your Honor.

DI RECT EXAM NATI ON
BY MR SJOSTROM
Q Dr. Bozic, welcone back to the stand. |
understand that we have got sone testinony which has been
distributed related to Proposal 3 and 4 that's been an
outgrowt h of those proposals, and you have prepared sone
testi nony.

|s that correct?

A. Good norning, Lucas. That is correct.

Q Al right. And would you introduce yourself,
briefly?

A Marin Bozic, president of Bozic, LLC, advisor to

Edge Dairy -- advisor to Board of Directors of Edge Dairy

TALTY COURT REPORTERS, INC.
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Far mer Cooperative. And | have already stated ny
credentials two weeks ago. Nothing has changed since.

MR, SJOSTROM  So, your Honor, just for
housekeepi ng, we have provi ded USDA Edge-2, which we have
prel abel ed as Exhibit 76. So we can admt that in the
record with your perm ssion at the end.

And then we have al so got here Edge-4, | don't
know t he nunber that that one will be, but --

THE COURT: The next exhibit |I have is -- is 134.
Let's mark Edge-4, Exhibit 134 for identification.

(Thereafter, Exhibit Nunber 134 was nmarked

for identification.)

MR, SJOSTROM  Thank you, your Honor. So we can
admt those at the end if that's the tradition we're
carrying on.

THE COURT: Yes.

MR. SIOSTROM  Wonder ful .

BY MR SJOSTROM

Q So, Dr. Bozic, would you please summari ze the
witten testinony that you provi ded?

A Thank you, Lucas.

Good policy design nust be fair to both farners
and processors. On the processor side, both cooperatively
owned processors and privately held processors of dairy
products, and that includes fluid m |k product makers.

We believe that risk nmanagenent is critical for
our nation's dairy farners, cheese and dairy -- dry dairy

product exporters and, yes, innovators in fluid mlk

TALTY COURT REPORTERS, INC. 2245
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sectors as well.

These principles conpel us to react to proposals
and testinonies offered | ast week and this week with a
comentary that we hope that all interested parties w |
find to be based on sound econom cs and conmmpn sense.

Edge agrees with both National M|k Producers
Federati on and Anerican Farm Bureau Federation that
changes to the National Dairy Product Sales Report
net hodol ogy and nandatory price reporting are indeed
needed to inprove orderly marketing of mlk in the United
St at es.

But we also find that the |IDFA testinony and the
position to these proposals was well reasoned. Prior to
this hearing, Edge did not originally plan to weigh in on
this topic, and that's why we did not submt our own
proposal, initially.

However, having read the testinonies of both the
proponents and the opponents to Proposals 3 and 4 and --
and having had a chance to cross-exam ne sonme of the
W t nesses, we respectfully request the industry and AMS to
all ow us to present an alternative protocol, which is a
natural outgrowth of this discussion so far, attenpts to
bri dge the differences between parties who have testified
so far without conprom sing on the quality of the
sol uti on.

Rat her than rejecting Proposals 3 and 4, we urge
AMS to consider an alternative protocol proposed in this

testi nmony, which we believe is a better way to address the

TALTY COURT REPORTERS, INC. 2246
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problemw th surveys than either elimnating barrel
cheese, addi ng additional cheese, or preserving the status
quo.

We believe this is in scope. W are basically
m dway between sonme of the proposals and status quo in
what we are proposing here.

So proposed by answering the questions --
provi ding answers to four questions: Wy it happened,
bl ock-barrel spread; what happens next over the next few
hears; what will not happen, no matter what we do; and
then what principles to use to decide on the principle
basi s what the policies should be.

So let's start with why it happened.

We believe that volatility in the bl ock-barrel
spread which started in 2017 was nostly due to the
i ncrease in barrel manufacturing capacity in several
cheese plants, in Mnnesota, Texas, and W sconsin, which
were conm ssioned in a pretty short tine span.

The contributing factors were volatility in cheese
export volunes and | ack of robust growth in donestic
processed cheese sales. So that's what happened in our
opinion. A lot of it had to do with barrel manufacturing
capacity. W'Il|l get back to that when we discuss, well,
what happens over the next few years.

As the old saying goes, the |low prices are the
best cure for low prices, and in reaction to this
volatility, that before 2017 we just didn't know about, or

we had never experienced, several manufacturers of barrel

TALTY COURT REPORTERS, INC. 2247
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cheese have added flexibility to produce bl ock cheese or
have ot herw se diversified.

And to ny know edge, at |east, there are no
currently -- there are currently no new barrel cheese
pl ant investnments or expansions that were announced. And
in contrast, there are several |arge block cheese pl ant
projects currently under construction, expected to be
comm ssioned in 2024 and 2025.

My estimate is that the volune of new bl ock cheese

that will be brought to market in 2025, so just as these
regul ati on goes into effect -- unless we delay them --
w Il substantially outpace the typical annual donestic

i ncrease in cheese demand due to popul ati on growth and per
capita increases in consunption. As such, bl ock-barrel
spread may very well invert in 2025 because of the growth
and supply of bl ock cheese.

Let's also tal k about what will not happen. Sone
proponents of the elimnation of barrel cheese fromthe
protein fornmula may believe that such regul atory change
woul d | ead to barrel cheese being priced off block cheese.
| personally find that expectation not to be well
reasoned. Even if NDPSR stops reporting barrel cheese
prices in volunes, the CVE G oup spot barrel market w |l
conti nue.

Even if CME decides to discontinue the spot barrel
mar ket under pressure fromat |east part of the industry,
which | hope very unlikely that they will do any change,

it will just be a matter of weeks before soneone el se

TALTY COURT REPORTERS, INC. 2248
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creates a spot market because there is a need for it.

One exanple -- and I'mnot getting any conmm ssi on
fromthem by saying their nane here -- NU Markets is a
fairly new entrant to the North American market, and |
under st and over 40 conpanies already in our -- in our
nation already work wth them They are a digital trading
pl atform conpany, and it will be in their best interest to
create an alternative spot market for barrels if CVE were
to elimnate one.

So we are always going to have spot market for
barrels. Barrels are not going to be priced off blocks
woul d be ny forecast.

And then, in addition to that, on the innovations
in the processing capacity, once fixed costs in processing
flexibility are incurred and sal es strategi es have
adj ust ed, cheese manufacturers who can make either bl ocks
or barrels will react to profitable opportunities to
reduce the spread between bl ocks and barrels by altering
their production schedules. Therefore, | expect any
deviations in the bl ock-barrel spread fromlong-term
average to be shorter lived in future years than was the
case in 2017 to 2021.

So with these assunptions, what principles should
we use to design a reasonable policy?

Edge believes it is fair that manufacturers coul d
make undifferentiated bulk dairy commodities in
state-of-the-art facilities, and are pooled and privately

hel d, should have nornmal returns to invested capital, no

TALTY COURT REPORTERS, INC. 2249
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nore than that -- or at |east not guaranteed by the
Federal Orders.

Those manufacturers who invest in differentiated
products should be able to enjoy returns that are on
their -- returns on their risk-taking entrepreneuri al
activities, and what percent of those returns get passed
on to dairy farnmers will depend on relative availability
of mlk in their mlk shed.

Fol |l owi ng t hese principles, Edge holds that the
protein price should reflect nostly the bl ock cheddar
cheese market val ue as nost cheddar cheese is nmanufactured
as bl ocks. Various experts | consulted believe that 70 to
75% of all cheddar cheese is produced as either 40-pound
bl ocks or 640-pound bl ocks.

However, since the |larger percent of bl ock cheddar
cheese does not qualify for inclusion in the survey,
barrels have a weight that's disproportionate with their
true market share in the cheddar narket.

Farm Bureau attenpts to resolve this probl em by
expandi ng the range of cheddar cheese formats to be
included in the survey, and that proposal does have
sufficient nmerit to be closely considered. However, Edge
believes there are -- there is a better way to address
this problem a sinpler way, and a sol uti on does not
suffer the conplications that were properly identified in

M. Brown's testinony.

Sol will briefly summari ze the new protocol here.
In a nutshell, what we woul d propose be done is to assign
TALTY COURT REPORTERS, INC. 2250
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the weight to barrels based on their weight of the cheddar
cheese market in the nation. And we have -- the data
exists to do all of that. There's no new taxpayer noney

t hat needs to be expended, or not substantial, to do this.
We don't have to include --

So step one would be for the NDPSR survey to
capture production of all barrel cheese, even barrel
cheese that is -- that has to be excluded fromthe
determ nation of nonthly prices, for exanple, reduced fat,

hi gh- noi sture, forward priced, etcetera.

There will be a new |ine, excluded sal es, that
would -- that report the pounds of barrel cheese
manuf actured in the prior week -- or was it week and a
hal f prior -- prior -- prior week, | believe, but not

i ncl uded for the purpose of weighted average nonthly
barrel cheese price.

W woul d do that every nonth, and then after
12 nonths of that, we would have a rolling average -- or a
rolling sumof 12 nonths, which is an annual barrel cheese
production. That in itself, by the way, would be
excellent for price discovery in the United States because
we woul d have a quick signal that there's sonething
turning in our cheese exports.

Step two, determne the relative weight that
barrel cheese, cheddar cheese has as a share of the total
U. S. cheddar cheese production. And we would -- and this
is actually not fine print, this is an essential part of

the design -- round that ratio to the cl osest 5%

TALTY COURT REPORTERS, INC. 2251
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And then step nunber three, we would announce that
wei ght -- we woul d propose that AMS announces that wei ght
wi th sufficient advanced notice so that the open interest
in cheese contracts is not unduly affected for the next 12
or so nont hs.

We provided an illustration. Al these nunbers
are, of course, just a thought experinent. They are not
real nunmbers. This is on July 30th, 2025. M forecasting
nodel s are not that good. So this is an illustration how
NDPSR report for barrel cheese at the end of July 2025 nmay
| ook Iike.

You can see the new |line on excluded sal es.

Again, just ny own assunptions on percent of sales that
are excluded, no particular clains made there on the --
you know, on the share of excluded, just an illustration.

And fromthe NASS dairy products report, we can
pick up the 12-nmonth production of all U S. cheddar
cheese. So, for exanple, August 2024 through July 2025,
let's say that that nunber is just over 4 billion pounds.

There is a fornula on page 4 on how to determ ne
t he sales weight for barrel cheese, and that sal es weight
woul d be announced in this proposal by Septenber 15th,
2025, for 2027. So on the sane schedul e as Edge woul d
prefer Make Al l owances and m | k conposition be announced.

| want to briefly touch on why this rounding to
the closest 5% matters. This protocol would facilitate
ri sk managenent by barrel cheese nmakers. There is an

exanple in the -- in the testinony of how one woul d back

TALTY COURT REPORTERS, INC. 2252
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out what's the inplied futures price for barrel cheddar
cheese once you know what the all-cheese futures are,

bl ock cheese futures are, and once you know precisely what
t he wei ghts on the block and barrels are for determning
the all cheddar cheese.

And if you round it to the closest 5% it becones
much easier to reduce the basis risk versus what we have
in place today.

So, for exanple, if the barrel weight is announced
by AMS to be 20% a barrel, cheese makers can sell five
all -cheese futures and buy four block cheese futures to
protect against the drop in barrel cheese price. A buyer
of barrel cheese would do just the opposite, they would
buy five and sell four.

Havi ng a spread-based strategy to protect agai nst
the drop in barrel cheese price would also help dairy
producers who are not pooled on any m |k marketing orders
and who get paid based on barrel cheese price through
cheese yiel d-based m |k pricing formul as.

Wil e proposals to include 640 bl ocks are well
nmeani ng, Edge believes that such inclusions would produce
essentially the sanme result, in terns of reducing barrel
cheese wei ght as our suggestion, while unnecessarily
i ntroduci ng barrel risk -- excuse ne -- basis risk for
barrel cheese manufacturers as weights would not be known
i n advance. And once you have three products rather than
two, you can forget about spread-based hedgi ng, unless you

are willing to incur basis risk.

TALTY COURT REPORTERS, INC. 2253
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So in conclusion, rather than elimnating barrels
fromthe NDPSR survey or addi ng 640 bl ocks or preserving
t he status quo, Edge proposes a reformthat would
appropriately reduce the wei ght of barrel cheese -- the
wei ght the barrel cheese has on final announced cheese
price. It would inprove risk managenent for both barrel
manuf acturers and buyers and dairy farmners.

And with that, Edge thanks the Secretary and the
Departnent for the opportunity to testify at a hearing on
this topic.

Q Thank you, Dr. Bozic. | have a couple of
guestions for you before |I turn you over for cross.

So you nentioned no new barrel cheese pl ant
I nvestments or expansions announced. |If one were to be
comm ssi oned, how |l ong do you think it would be before the
i ndustry, the market, would know about it, and how | ong
would it take to build in your estinmation?

A. | f you | ook at tine spans of historical
announcenents and then the first tinme that they started
taking mlk, it is two to three years. W would have
pl enty of advanced notice. |If we are |ooking at block
cheese capacity that may be online in 2025, and we know
about those expansions for at |east six nonths, years --
in sonme cases over a year already, and it is 2023.

Q Thank you

And the last question is, when it cones to dairy
farns or dairy processors that qualify as snal

busi nesses, do you see any benefits or difference if this

TALTY COURT REPORTERS, INC. 2254
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proposal you have just testified on were to be adopted,
positive or negative?

A. | know from personal interaction with producers in
| daho that they would | ove to have a barrel -based protein
contract that they can hedge off. There is no way of
doi ng that under current constellation of contracts in
CME. If this change were to be pronul gated, one coul d
derive, very precisely, the inplied futures price for
barrel cheese. Fromthere, you could derive the protein
price. Fromthere, you can innovate further in dairy risk
managenent .

Q Thank you, Dr. Bozic.

MR. SJOSTROM  Your Honor, the witness is
avail able for cross. Thank you.
THE WTNESS: Thank you, Lucas.
THE COURT: Cross? Oher than AMS?
M. English.
CROSS- EXAM NATI ON
BY MR ENGLI SH:

Q Good norning, Dr. Bozic. This is Chip English for
the MIk Innovation G oup.

A Good norning, M. English.

Q And before | ask these questions, | want to
enphasi ze that | have not had a chance to consult with
anybody with our client team so | do not have a position.
So | do want to ask, you know, a few questions and nake
sure | understand it correctly so that | can at |east talk

about it.
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So thisis -- I"'m-- I"mnot going to go talk
about your testinony itself. | want to tal k about what
your proposal is --

A Uh- huh.
Q -- consistent with what | just said.

So as | understand it, in step one you're only
| ooki ng to change the vol une of product that is included
for purposes of calculating the weight that is used in
step two; is that correct?

A That is correct.

Q So the actual reported prices and the actua
vol unme applicable to the reported prices would remain the
sane once you do the weighting; is that correct?

A. That is correct. So in the exanple, in -- on --
in the table on page 4, only the volunes, only the pounds
inthe line "sal es" would be used for the wei ghted average

nmont hly price of the barrel cheese.

Q So --

A Just as is the case today.
Q Yeah.

A No changes there.

Q Ri ght .

And then in step two, in the weighting, would
NDPSR be reporting in any way what step two is? | don't
see step two --
A. Yes, sir. So the NDPSR is a weekly survey.
Q Ri ght.

A. Wei ghts under this proposal would be announced
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once per year. So that would be nore appropriate for sone
sort of a new report format or a new report where ANS
would -- just like they do annually, they report the dates
when the NDPSR is going to conme out. That's like a
once-a-year report. So once a year they woul d announce,
here are the m |k conponents for whenever that takes
effect, here are the weights for barrels and bl ocks, and
here are the Make Al |l owances once we have mandatory
surveys. So that would be |ike a once-a-year, or in the
case of Make Al |l owances, |less frequently than that.

Q And if it's announced once a year, it's applicable
the follow ng year. So you are saying in Septenber,
applicable in January, so there's 15 nonths; am| --

A. 15 and a half nonths, yes. That is aligned with
our previous argunentation that we should be very, very
careful not to disturb open interest. Even open interest
in the horizons that are currently underutilized, over
time that horizon will in nmy estimation will be nore
utilized.

Q And then if | heard correctly, you -- you were
interjecting, which I think is very useful in your
testi nony, sonething that you said, and round to the ratio

of the closest 5% and you said this is very inportant.

A. That is correct.
Q So could you explain for me why it's very
i nportant?

A And | apol ogi ze for interrupting you.

Yes, the rounding to the cl osest 5% would al |l ow
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t he spread-based strategies to use integers in hedging
barrel cheese. Today, block cheese futures, which are
introduced a few years ago, are very, very underutili zed.
One of the reasons | believe is that there is unnecessary
basis risk. A barrel buyer cannot just take a spread
between the all-cheese and the -- and the bl ock cheese.
They don't know whether the weight is going to be 52% or
48% or 60% or 40% a few nont hs down the road.

Once we set the weight and we round the wei ght,
then we will give plenty of notice to everyone whet her
it's a 4/3 spread or a 5/4 spread, five contracts and four
contracts, to determ ne the barrel cheese price.

So -- so in the exanple that -- the first exanple
in the testinony, if we knew that the all-cheese price was
t hree-quarters bl ock and one-quarter barrels, nmultiply
both sides of the equation by four, and you arrive that

the barrel cheese is four tines all-cheese mnus three

ti mes bl ock cheese price. |I'mmssing an X there.
That's a nuch sinpler spread to -- to nanage. W
have -- we know from other sectors in agriculture that --

t hat having integers in the crush, hedging hel ps. LiKke,
for exanple, soybean crush, |ike, you know, | think it's
11, 10, 5, or 9, or sonething like that. | forget now the
nunbers. But people rely on those stable weights to
inmplicitly -- or indirectly hedge the product of interest
to them

Q | think | barely got that. Al right. 1 think I

under st and.
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So when you say rounded to the ratio of the
closest 5% let's say -- so, |like -- so the question is,
what if that ratiois -- just throwi ng out a nunber, this
is not, you know - -

A Sur e.
Q -- it's a thought experinment. Let's say if that

is 37.5% would you recomrend it be rounded up or rounded

down?
A. |"mgoing to punt on that, and | will put it in
Excel and whatever conmes up. | don't -- | nust admt, |

haven't thought that through. That is really --

Q | just thought --

A. | woul d probably | ook at what's the next decina
after that five. It's highly unlikely that when you
conbi ne the NDPSR barrels and the NASS --

That it wll be exactly?
That it will be exactly.
Ckay.

| will defer to AMS to nake the best deci sion.

O >» O > O

And | think, depending on your answer, | only have
one nore questi on.

So on the bottom of page 4, you say, "Until such
time as a full year of data of excluded sales could be
cal cul ated, AMS should use only reported wei ghts under the
current met hodol ogy. "
And | m sspoke, | have two questi ons.
The first one is, you' re basically, again, trying

to give the market time to adjust, so the hedges won't be
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effected; is that correct? |s that the purpose of the
year ?

A. That is correct. Like in -- in all Edge
proposals, you will find strong enphasis on risk
managenent. We don't believe that the governnent shoul d
be choosing winners and losers. But if we are not
careful, we can all be losers and -- when it cones to risk
managenent .

Q And then the substantive piece is, "AMS should use
only reported wei ghts under the current nethodol ogy."
take that to nean that you would stay wth the current
rule -- we would be announcing the new rule, but the
application of the new rule would be postponed until we
have the 12 nonths of data.

A It -- it can really go either way. | don't have a
strong opi nion on that.

One way would be to just use the sales as
currently reported. And let's say that we are tal king,
you know, Septenber 2024 announcenent for cal endar year
2026. One way would be for AMS to say, you know, | ook,
guys, we have only reported sales for the August 2023
t hrough July 2024. You are going to use what we have, and
t he next year the weight is going to go down once we have
the -- once we have the excluded sal es reported.

Q Okay. And | apologize. | wasn't clear

What | really neant was, what you are saying is
that until that tinme, whenever that tinme is, we'll use

what is currently in the regulation rather than say
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excluding barrels or adding 640s, correct?

You woul dn't tenporarily renove one and add
anot her ?

A. Let nme try to answer the question indirectly
W thout the desire to prevaricate.

Any change shoul d have a proper advanced notice to
the industry. Any change will -- you know, once we know
what AMS wants to do, there should be a lag before it
kicks into effect, whatever that is.

So the first order -- the first priority would be
t hat we should not do anything for 2025. W should --
because it nmay affect, again, the risk managenent.

Rat her, we should align the inplenentation of changes to
the survey to kick into effect at the sanme tine as Edge
proposes Make Al |l owances and the m | k conposition change
wll take place, which is January 1, 2026, according to
our ot her proposals.

Q Thank you, Dr. Bozic.

MR. ENGLISH: | have no further questions.

THE WTNESS: Thank you, M. English.

THE COURT: Yes, M. Rosenbaum

CROSS- EXAM NATI ON
BY MR ROSENBAUM
Q St eve Rosenbaum for International Dairy Foods
Associ ation. Let ne preface ny questions with simlar

comments from M. English. W have had no di scussions

with our nmenbers as to whether they would -- what their
views are on your proposal. So |I'm asking questions
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sinply for informational purposes.

But I do note that you are intending to have
the -- give ne one second to get the | anguage -- that you
are intending to have the dairy products mandatory pricing
reporting expanded in the sense that the survey woul d now
capture the production of all barrel cheddar cheese,
correct?

A Good norning, M. Rosenbaum That's correct.

Q And am | correct in understandi ng, though, that --
that you're not seeking to gather information as to the
price at which the barrel cheese is sold, unless that is
barrel cheese that neets the specifications for inclusion
in setting the m ninmumprice, correct?

A. That is correct. | think you were spot on | ast
Friday in your cross of M. Edmston. | don't believe
that it is authorized under the statute to coll ect
information that is not used. And therefore if you are
not using the prices of forward price, |lowfat, or
what ever, we should not collecting just vol unes.

Q So continui ng sonewhat along the sane |ine, would
it -- your -- would it potentially work to have the NDPSR
survey expanded to include production data for bl ock
cheese to the extent that your proposal would, in fact, be
witten in a way that the determ nation of total cheddar
cheese production was based upon that information?

A. That woul d be functionally equivalent to what |'m
proposi ng. Assum ng that NASS has sufficient precision,

that woul d al so be unnecessary. As a fiscal conservative,
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| was trying to mnimze the burden on taxpayers.

Q But one difference is that the -- as the nane
inplies, the NDPSR survey is a nmandatory survey and is
audi t ed.

And woul d that potentially provide nore reliable
information to calculate the total cheddar cheese
producti on upon which your proposal then relies to set the
m ni mum price, correct?

A. | have no problem considering that point. It
woul d, nost assuredly, provide nore precise weights. It's
a matter of cost benefit. And we didn't want to inpose
the burden on the industry that did not have a clear
benefit.

Q And, once again, it would not be necessary to
determ ne the price at which the bl ock cheese was sol d
except for that block cheese that actually neets the

specifications for inclusion in setting the mnimmmlKk

price?
A That is correct. Yes. Just vol unes.
MR. ROSENBAUM Ckay. That's all | have at this
poi nt .

THE COURT: Additional cross other than AVS?
Ms. Hancock.
M5. HANCOCK: Thank you, your Honor.
CROSS- EXAM NATI ON
BY MS. HANCOCK:
Q Good norning, Dr. Bozic.
A. Good norning, Ms. Hancock.
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Q | just have a couple of questions. | want to nake
sure | understand sone of the aspects of your proposal.

On page 2 of your statenment in Exhibit 134, you
tal k about that the spot barrel market would continue even
i f NDPSR stopped reporting the barrel cheese prices and
volunmes. And | want to explore that a little bit.

Do you know why CME or other trading platforns
haven't created a spot market for nozzarella given its
share of the overall cheese market?

A My understanding is that there is not sufficient
uniformty in nozzarella. Odd commodity markets require
very specific grade or specs. |In order to function
properly, they require very specific specs, and then they
are nost successful, where nost of the industry naturally
conforns to those specs. Nunmber two yellow corn, for
exanple, for corn futures. And I'msure you're aware that
even wthin the bl ock cheese, there's vibrant di scussion
whet her the specs should be nore tighter. Can you imagi ne
how nuch nore difficult that discussion would be in the
context of nozzarell a?

Q Even though we know that it is at |east indexed
of f of the block cheddar market already?

A. It is priced off the block, but that basis is not
the tinme and variant constant. That basis as well is --
if I understood Ms. Taylor yesterday correctly, in her
testi nony, that basis does vary over tine with the changes
in both donmestic conpetitive situation as well as the

export conpetitiveness at that point in tine.
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Q So you think that even know ng how the nozzarella
mar ket has evol ved, that barrels would -- if they were not
reported on NDPSR, that they would sonehow create a new
mar ket for thenselves just by natural market conditions?

A. | would not -- | guess maybe | don't understand
the question. | wasn't referring to the new market. The
mar ket al ready exists for barrels.

Q Ch, | -- | was referring to what you gave as the
exanple in your testinony, where you said even creating --
re-establishing the market, and then you said --

A The NUI Mar ket s.

Q The NU Markets, right.

A. Ckay. Thank you for clarifying.

No, | was referring that there is a dire need for
such market, and if you were to abolish CME nmarkets, it
woul d be energi ng sonewhere el se. W have known from
hi story of this country that when there's a need for
sonet hi ng, when there's demand for sonething, people wll
find a way. W called it speakeasy and bootl eggi ng. W
put it in -- the Constitution couldn't prevent it. [|I'm
tal ki ng about the alcohol in the 1920s. |If the
Constitution couldn't prevent alcohol, | don't think that
AMS can prevent the barrel market from-- from continuing.

Q And how long would it take -- if it was no | onger
reported on NDPSR, how | ong do you estimate that it would
take before it would find its alternative path?

A. The alternative path already exists. The CVE

mar ket is existent today. Every norning at 11:05, or
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sonewhere around that tine, it is traded. There's nothing
that needs to be created. The price discovery is already
in place for barrels.

Q So if barrels were to be elimnated fromthe
protein price calculation and -- you think that they could
still find an alternative market for thensel ves al nost
i mredi atel y?

A. The -- the alternative market already exists, you
know, so the -- the only question is whether the barre
manuf acturers woul d receive a higher price for their
barrels if NDPSR no | onger reports barrels. And |
apologize if | m sunderstood sone of your w tnesses, but
that is how | understood sone of the testinonies. | don't
believe that is going to be the effect, or at |east not
substantially.

Q That the market will right itself and wll pay
what ever the actual nmarket rate will be for the product?

A. The market will reflect the relative supply and
demand at that point in time, what's happening with the
processed cheese sales, what's happening with frozen nozz
exports, what's happening with barrel capacity relative to
bl ock capacity, etcetera. Those are different, you know,
supply dynamcs in the short-term and in the long-term
those two markets nust be joined at the hip because
they -- the processing -- excuse ne -- manufacturing
met hod and the manufacturing costs are very, very simlar.

Q Ckay. | want to clarify what your proposal wll

do and the weighting that you are assigning. And
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M. English covered this a little bit, and | just want to
make sure |I'munderstanding it.
Is it accurate to say that the weighting that you
have done is based on -- is based on the actua
producti on?
A Are you referring to ny illustration or the

principle itself?

Q l"m-- well, I"'mreferring to just your overal
proposal, which I think goes into your illustration on
page 4.

A. The intent is to base everything on actual

production. And -- and with the risk of belaboring the
point, the illustration on page 4 is in 2025. Those are
just fake nunbers to illustrate the cost.

Q Ckay. And | think that M. Brown testified, |
think it was yesterday, that it represented about a third.

| s that consistent with what your weighting is
that's assigned here?

A. In the -- in the exanple that | have illustrated
here, | use 20% in one page and then 20 and 25% on the
next page, just for illustrative purposes. | believe that
we woul d | and sonewhere between 20 and 35% | woul d have
a hard tinme -- | would have a hard tine assigning high
probability on a weight that's higher than 35 or | ess than
15 or 20%

Q And then your proposal would be that that woul d be
adj usted annual ly based on the actual reported or surveyed

vol unes?
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A. That is correct. So your w tness yesterday
suggested that over tine block production is going to --
if I understood her correctly -- that block production is
going to continue to increase. |If that is the case, then
the barrel weight over tinme would continue to slide.

Q Ckay. And is there anywhere in your fornula where
you woul d be wei ghting based on the actual pricing in the
mar ket of those two products, barrels and bl ock?

A. Coul d you please clarify? | think you nean
pricing of other cheese? Is it --

Q For weighting of the difference in actual prices
of bl ocks and barrels.

A. The relative prices of mlk blocks and barrels are
the final steps. You would calculate the nonthly price
for barrels, nmonthly price for blocks in the sanme way, no
changes, versus how we do it today. And then the annual
wei ghts woul d be applied to conpress those two nunbers
into a single nunber.

Q Ckay. And so that sanme volatility that is being

observed today | ooking back to 2017 still has the
potential to occur under that nodel as well; is that
right?

A. The various of the all-cheese price under the new

formula woul d nore reflect the variance in the block
cheese price because the relative weight of barrels would
probably be halved relative to what it is today. So the
barrel s woul d have nmuch smaller influence on the

al | -cheese price than they have today.
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Q Yeah. But the -- but the -- if the -- you have
two products that we have heard testinony being very
different products; you agree?

A. We do have two products. | agree with that.

Q Under your proposal, that both of these products

woul d continue to be priced into the Cass I117?
A. That is correct, yes.
Q And -- and under your nodel, there -- it wouldn't

wei ght or account for the difference in the spread of the
actual prices between those two products; is that right?
You create a blended price, essentially?

A. At the end of the procedure, we have a single
protein price, a single all-cheese price for the nonth.

Q And so depending on if you were producing -- or if
you were producing barrels or if you were producing
bl ocks, you woul d have people who were engaging in -- in
t hat market that woul d have wi nners and | osers based off
t he bl ended price?

A. Per haps |' m not understandi ng your question, but I
cannot easily agree with that. |If you allowne a little
bit of latitude to set the stage for ny answer.

Bl ock cheese nmakers do have bl ock cheese futures
to manage their risk. Block cheese buyers do have bl ock
cheese futures to manage their purchase risk. Under this
proposal , barrel cheese nmakers and barrel cheese buyers
woul d al so get a precise way to nanage their risk. From
t hat perspective, we are not -- we are creating only

Wi nners, not |osers, because we are allow ng barrel cheese
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makers to nore precisely manage ri sk, which would -- and
buyers, which they cannot do currently.

| f you are referring to makers of nozz or Swi ss or
sonme ot her cheeses that | presune you will stipulate are
priced off block, we have never established that their
basis over or under block is uncorrelated with the
bl ock-barrel spread, and therefore it is not well
docunmented for the record that elimnating barrels would
support the orderly pricing of those products as well. W
woul d have to establish -- and we just don't have the
data, it has not been provided by the organization -- we
woul d have to establish that the other cheeses that are
priced off blocks, that basis is uncorrelated with the
bl ock- barrel spread.

In fact, there are reasons to believe that it may
be nore correlated in the future. M forecasts are that
40 to 60% of all additional skimsolids produced in this
country going forward, if we don't change the dairy herd,
if we just allow cows to get nore productive the way they
have been historically, that 40 to 60% of skimsolids wll
be exported, will need to be exported. That neans
Cass IV, but it also neans Cass |11

It is reasonable to forecast that a higher share
of cheese produced in this country will be exported in
five years than it is today. It is also reasonable to
assune that the price dynamc for exported cheese may be
nore closer related to barrels than to bl ocks.

"' mnot saying that -- that | have suprene
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confidence in that statenent. |'mjust saying it's --
based on data and the dynami cs we understand so far, it is
not reasonable to conclude, with any |evel of certainty,
that 90%is based on block, and that's the way it is going
to stay going forward.

We know that exports are going to grow. W know
that one of the contributing factors for the bl ock-barre
spread volatility have been the volatility of exports.
Exports are great. They allow us to grow our sector. But
they cone at a certain cost, and that one of that costs is
t hat occasionally we are not conpetitive, and then we need
to find a hone for that nmarket donestically.

What is the best way to comrunicate the signal to
the U S. cheese nmarket, hey, guys, we are currently not
conpetitive? Currently that's partially done through
barrels. |I'mnot sure that elimnating barrels would --
woul d produce results that are -- that would inprove
orderly marketing with respect to comunicating the signal
frominternational markets to donestic.

|"mranbling. |'mgoing to stop.

Q Ckay. | just want to go back to the begi nning of
what you were saying when | was trying to ask you about
how the two products that are priced in now woul d conti nue
under your proposal as well. And I think what | heard you
say i s everybody can be a w nner because you can use risk
managenent tools to offset any actual differences in
the -- or to essentially hedge agai nst whatever kind of

actual future mlk prices you receive for your mlKk?
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A. That is one of the reasons why everybody can be a
W nner, yes.

Q Ckay. But if sonebody chose not to engage in any
kind of futures trading and just wanted to just sell their
m |k under the current pricing fornula, they would have --
or under your proposed pricing fornula, there would be
wi nners and | osers with just that singular transaction; is
that right?

A. Ms. Hancock, if sonebody deci des to snoke two
packs of cigarettes a day, they choose to get one cancer.
That's not sonething | can help wth.

Q |"mnot sure | get that correlation, but I'm
just -- I"'mjust asking that if you didn't -- if you
didn't use the futures nmarket to protect against your
risk, wouldn't it be true that if you were just using the
Federal Order pricing, under your proposal, that you would
continue to have a bl ended price where bl ock cheddar could
be pulled down in price and barrels could be pushed up in
pri ce because you have this cal cul ated bl ended price
bet ween the two?

A ' mnot sure that | understand what causal
mechani sm you propose under which the barrel price would
be pushed up and the block price would be pushed down.

Q Wel |, under the current calculated price that we
have seen with the net volatility and the spread that we
have seen over the last five, six years. That's what |I'm
referring.

A. Maybe you neant that the all-cheese price would be
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pul | ed down, not the bl ock cheese price?

Q Well, the all-cheese price, for sure, yeah

A. The bl ock cheese price could be lower if barre
cheese price is | ower than bl ocks. However, you know, we
shoul d not have suprene confidence that going forward
barrel cheese price will indeed be | ower than the bl ock
cheese price. Again, basic econom cs, same cost of
production, we have seen increase in flexibility.

Your witness here |ast week, M. Bauer, did
fantastic things for his co-op by diversifying so that he,
hi nsel f, addresses the situation rather than waiting for
AMS to elimnate barrels. | think that one of the best
t hi ngs probably to happen to Ellsworth is the crisis that
we had with the bl ock-barrel spread because it propelled
theminto the future with their product m x.

So | amnot sure that we are creating | osers by
including barrels in the survey at a | ower weight. |
believe that the instrunents exist -- | believe that the
orderly marketing would be nore at jeopardy if we
elimnate barrels, knowng that the barrels are a
comodity market, with primary price discovery, and an
i nportant part of clearing the market today.

Q So the spread and the -- what you were talking
about for predicting where the prices would go in the
future, there's no way to know based on your proposa
whether it solves for that?

A There is no way to know with 100% certainty.

However, we can identify the contributing factors, and
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2023

based on that, assign probabilities.

Here's what we do know. Bl ock cheese capacity is
com ng online; no new barrel cheese capacity is com ng
online. Barrel cheese manufacturers in several plants
have added flexibility to switch between bl ocks and
barrels going forward. Those two factors woul d suggest
that the bl ock-barrel spread going forward will be nore
stable than in the past and may, in fact, invert in 2025,
which is also the year where, according to your proposal,
we would ower Class |1l price because of higher
Make All owances. That woul d be a dangerous constell ation
of changes in one year.

Q Ckay.

M5. HANCOCK: Thank you so nmuch for your tine.

THE W TNESS: Thank you.

THE COURT: Dr. Cryan.

CROSS- EXAM NATI ON
BY DR. CRYAN

Q Roger Cryan for American Farm Bureau Federation

Good norni ng, Dr. Bozic.

A Good norning, Dr. Cryan.

Q So et nme ask you this as an economst: Is it
better to have a price that is truly representative of
pricing for 90% of the cheese market setting the Cass I
price or a hybrid price that isn't representative of any
of the cheese market?

A. Two econonmists walk into a hearing. That's the

begi nning of a good joke or a | ong discussion.
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Q Yeah. O a bad | oke?
A. | have thought about this long and hard, partially
bet ween 3:30 and 5:30 this norning.

| do believe at the end of the day that the weight
on barrel cheese should be representative of the
i nportance of barrel cheese in the cheddar cheese market,
not the overall cheese market. One of the reasons for
that is that we have no definitive data on the correlation
bet ween the pricing of non-cheddar cheese and the bl ock
cheese off of which it is priced, how does the basis
correlate or not correlate with the bl ock-barrel spread.
That's one reason.

Second, we have risk nmanagenent instrunments --
woul d have under this proposal for blocks and barrels, so
we are not reducing the ability of nbzz nmakers or anyone
el se to hedge off blocks if they wwsh. W are not
reducing in any way the ability of co-ops to fornul ate
their contracts based on the blocks only. For exanple, if
DFA would like to sell mlIk to Leprino based on the bl ocks
only, there is nothing in this regulation that prevents
themfromattenpting to execute such negoti ati ons.

And then finally, going forward, | do believe that
nore cheese will be going to exports, and at |east, based
on the last five years, that nay nean that the inportance
for -- of barrels for setting the market-clearing price in
the U S. may actually increase, not decrease.

Bottomline, we are open to revisiting this issue,

but I would suggest that it would be too radical to -- to
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elimnate barrels today, given everything we know about
trends over the next three to five years.

Q So if I'"munderstanding you correctly, you're
feeling that a big part of the reason for doing this is to
mai ntai n the foundation for risk managenent for barrel
maker s?

A. There's nothing to naintain because it doesn't
exi st, one, but to create the foundation for barrel makers
and barrel cheese buyers to effectively manage ri sk.

Q And you have a concern that if barrels are dropped
conpletely, there's no -- there's no basis -- there's no
foundation for the USDA to collect any information on
barrels, and the underlying information that would all ow
for risk managenent of barrels in the CVE, for exanple,
is -- isn't there?

A Vel l, we have to understand that CME has certain
costs in maintaining every single contract that they
introduce. That's one of the reasons why they are
reluctant to introduce new contracts unless there is a
specific sufficient demand for it and a very trustworthy
third-party information in which they can settle their
contracts.

And in the current setting we have a bl ock cheese
and all-cheese futures. If we elimnate barrels, one of
t hose two contracts becones redundant. So we go -- we
will elimnate the futures market rather than help it
devel op further.

A reasonabl e opponent or a counterargunent could
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be said, well, yes, but block cheese futures never really
took off. It took us 20 years to grow the dairy market --
dairy futures market. You know, when we introduced

Cass Il and IV in 2000, they were tiny. Like, they are
much bi gger today than they were initially. It takes tine
to devel op new hedgi ng strategy, get new hedgi ng protocols
approved by the accounting departnents, for capital to get
t he hedge accounting status, etcetera, etcetera. It
doesn't happen every night.

Q Right. But you enphasize that without the barrels
being used in the price cal culations, we can't collect --
USDA cannot collect barrel prices, and there would not be
a basis for a -- there would not be a basis for a -- for
exanpl e, a barrel contract or replace the bl ock contract,
whi ch woul d satisfy their --

A To -- to --

Q | s there anot her opportunity or is there sone
other way to -- to -- for barrels to be hedged and for the
risk -- for that spread to be managed so that the other

90% isn't forced into using these tools just to nmanage the
di fference between their prices and the hybrid price
that's used to --

A. | would reject your premse, respectfully. |'m
not saying that the primary or the only exclusive reason
for keeping the barrels in the survey is so that the
barrel makers or buyers can manage risk. That's one of
the factors. That's not the only factor.

The other two factors that | have offered this
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norning i s we have no good nodeling or research on the
correl ati on between the bl ock-barrel spread and the basis
between, let's say, nbzz and 40% -- and 40-pound bl ocks
of f of which they are priced.

| am not sure that we would do anyone a favor by
reducing the barrel -- by elimnating barrel spreads --
excuse nme -- elimnating barrels fromthe survey. | think
that we m ght suffer from uni ntended consequences.

If you will allow ne just to explain just for 120
seconds. Dairy policy is replete with exanpl es of
uni nt ended consequences. In the '70s, Upper M dwest
wanted to increase the support prices to keep farners in
t he business. The prinmary effect was that we built the
manuf acturing capacity in California in 2018. Very good
faith negotiations between National M|k and | DFA resulted
in the $0.74 problemin the nover that we have today
because we did not anticipate those historical spreads
between 111 and IV.

Whenever we nake a radical change, we expose
oursel ves to those Donal d Runsfeld unknown unknowns. |
have |isted sone known unknowns, but there could be other
unknown unknowns.

| believe it would be nore prudent to reduce the
wei ght of barrels today and maybe in five years revisit
this issue and see whether elimnating themfully would
contribute or reduce orderly marketing in the United
St at es.

But we -- whatever -- we're not witing a Bible

TALTY COURT REPORTERS, INC. 2278
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 06,
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

here. W can always cone back and say, well, does this
work; did it not work; can it be done better. Today, |
don't believe that dairy farmers would benefit froma
radi cal change that woul d be done by reducing -- by
elimnating barrels. Reducing weights, yes. Elimnating
is a step too far in ny professional opinion.

Q Continuing to use barrels is part of this, though
Wul d you agree that that tends to, if not force,
strongly -- strongly incentivize folks that are pricing
of f of blocks to use sone of these risk managenent tools
in order just to manage the difference between their
pricing and the Federal Order pricing?

A | | ooked into that. And evidence that would be
supportive of your conjecture would be that the open
interest in the block cheese futures, if it were higher
than the all-cheese futures. But just yesterday or two
days ago -- yesterday, | believe, |I |ooked at Cctober.

Fut ures contract bl ock cheese had a volune of 3, and the
all -cheese had a volune of 113. So if people were really
so scared of barrels, they would be flocking to the
40- pound bl ock futures, and we don't see that yet.
Q Ckay.

DR. CRYAN. Thank you.

THE W TNESS: Thank you

THE COURT: Cross other than AMS?

M. Mltner.

CROSS- EXAM NATI ON

BY MR M LTNER:
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Q Good norning. Ryan MItner with Select M1k

A. Good norning, Dr. MItner.

Q Dr. Bozic, | have just a couple of questions.

On page 2 of your witten statenent, you nake
reference to sone bl ock cheese plants under construction.

Are you aware if any of those plants will have the
capability to switch between bl ocks and barrel s?

A. | woul d have to reference ny sources to answer
that question. | don't have that information in front of
me right now.

Q Ckay. At the -- on page 3, in your first --
actual ly your second full paragraph, can you expand on
your | ast sentence there, the one that begins with those
manuf act urers who invest?

A Sure. So to be easier to follow the record | ater:
"Those manufacturers who invest in differentiated products
shoul d be able to enjoy returns on their risk-taking
entrepreneurial activities, and what percent of those
returns are returned to dairy farnmers will depend on
relative availability of mlk in their mlk shed."

| f you have a w ne-soaked aged cheese -- |'m not
even sure if you can age cheese if it's w ne soaked --
but, for exanple, if you have sone fancy differentiated
product, you're conmmandi ng a hi gher price, you have hi gher
costs, and you're -- you're -- you're precluding yourself
fromclearing your inventory by -- by sending the new
production to CME. So you're taking nore risk. You are

nmovi ng yourself away fromthe Federal Oder pricing.
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How nuch of that extra returns you earn on the
risk you are taking should you send to dairy farmers,
Federal Orders are silent on that. That depends
exclusively on the relationship you have with the dairy
farmers in that mlk shed, whether they are the co-owners
of that plant, whether there's plenty of mlk, mlk is
selling under -- like the distressed mlk is selling under
class or plants are fighting for mlk because the --
there's not enough mlk there.

Nobody' s aski ng those entrepreneurial dairy
manuf act urers under any of the regul ations proposed here,
by Edge at least, to -- to transfer nore of their returns
on their risk taken to dairy farners.

Q So really what you are driving at in that sentence
is -- is mlk sold to cheese manufacturers other than
t hose that would be included in the surveys.

A. If you'll allownme to elaborate. |If you are
selling mlk to someone who i s maki ng fancy cheese, you
expect to get at |east what you woul d have get paid if

t hey were nmaking coomodity cheese. And if they are nmaking

nore noney, God bless, and if they are willing to share
nore, or they have to share nore because they'll otherw se
lose mlk, that's -- that's how you get, as a dairy

farmer, participation in that topside. Regulation does
not provide it.
Q Very good.
MR MLTNER Al ny other questions were asked by

others, so | have nothing el se. Thanks.
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THE W TNESS: Thank you very nuch.
THE COURT: Any cross by anyone ot her than AMS?
AMS, ©Ms. Tayl or.

MR HLL: I'msorry, you are going to get
M. HII first.

THE COURT: [|I'mnot sorry at all. Wl cone.

MR HLL: | do want to nake one statenent.

So Dr. Bozic has nentioned that he's working under
the theory of |ogical outgrowmh. He acknow edges that.

From t he USDA perspective, we do want to nention
that the USDA, the Secretary, is the ultimate arbiter of
what constitutes |ogical outgrowth in this situation. As
part of that, the Secretary does have to determ ne what
constitutes fair notice to the rest of the industry to
hear -- to hear and participate neaningfully in this
heari ng based upon this new infornmation.

So | just want to point out that, if heard, the
Secretary is not going to bind hinself to consider this in
his decision until sonme of those determ nations are nade.
And | just want to nmake that clear and put that on the
record. Thank you, your Honor.

THE COURT: So not ed.

Anyone el se have anything they want to say about
t hat ?

DR, BQZI C.  Your Honor, could we also note for the
record that there were no objections by any counsels this
nor ni ng, though presumably they can file them |l ater?

THE COURT: Al right. Sure, we can admt that.
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We're back to -- I'msorry, M. Hancock.

M5. HANCOCK:  Your Honor, | would note that
National MIlk would just reserve its right to raise any
obj ecti ons based on flushing out the testinony today. |
appreciate your tine when you're answering the questions,
but | think we did have to sonewhat flush out what the
i ssues were and what was being presented today to be able
to evaluate that position. So we would reserve our right
to make that objection if we determne to do so.

THE COURT: Yes. | think Dr. Bozic seened to give
you that in what he said, but | give you that now, if he
didn't.

Ckay. Your witness, M. Tayl or.

CRCSS- EXAM NATI ON
BY M5. TAYLOR:
Q Good nor ni ng.
A. Good nor ni ng.
Q Now t hat we have noted all the inportant things.

" mgoing to just probably focus nostly on the
"how' questions for you, the technical aspects, but | had
one question. On page 3, that sane paragraph that M.

M I tner was asking you about that sentence, the sentence
before tal ks about manufacturers making undifferenti ated,

you know, products should have normal returns to invested

capi t al
What struck ne in that sentence is you added, "and
are pooled."” And yesterday, if you heard the -- there was
sone di scussi on about the inpact Federal Order pricing
TALTY COURT REPORTERS, INC. 2283
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woul d have anpbngst the conpetitive relationship between
plants in unregul ated markets and plants regul ated by
Federal Order.

So I'mjust curious why you expand on why you
i ncl uded "are pooled” in that sentence?

A | was -- | was -- this is sort of like a teaser
trailer of what | hope will cone when we start talking
about Make Al l owances. W are asking under these
regul ations, privately held handl ers who choose to pool,
to pay the producers m ni mum pri ces.

And the question that arises fromthat is should
the regul ati on be designed in such way to guarantee extra
ordinary returns to invested capital to those that make

undi fferentiated products and have built their plants

recently. That is a real danger that could |lead -- and |
woul d maybe say probably naybe has led in the past -- to
comodi tization of U S. sector. |f you conpare the

portfolio or the product mx of the U S. dairy sector
versus Europe, in Europe they are nmuch nore
di fferenti at ed.

And | wonder -- I'mnot prepared to go into detai
t oday because that's the next topic -- but | wonder
whet her setting the Make All owances on average of surveys
rather than the state-of-the-art plants does have the
uni nt ended consequences of guaranteei ng extraordi nary
profit to manufacturers of undifferentiated bulk dairy
comodi ti es who own state-of-the-art plants.

So fromthat perspective, this is a -- you know, a
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preview of what | hope will cone in the week and a half.
Q Ckay. Thank you
And | -- | have a clarification. You' ve used this
terma fewtinmes in your testinony, "undifferentiated."
Shoul d we consi der that kind of synonynous wth
"comodi ty"?

A Yes. Yes.

Q Ckay. Now for sone technical questions by people
who woul d have to actually wite this rule and adm ni ster
this proposal, if it was adopted.

Let's see. So as | gather, you -- we would still
col l ect sales volunes and price data on the current set
of --

A. No changes to that.

Q No changes to that. But we woul d capture just
vol une data on what we now consi der excluded sal es?

A. For barrel cheese, or if you go with the -- with
the alternative that was contenplated in M. Rosenbaum s
guestion, also 640s and 40 bl ocks. But in this testinony
here, only on barrel cheese.

Q Ckay. And woul d we report those vol unes weekly
like we do the others, or they would just get reported at
the end of the year when we -- in your exanple, in
Sept enber, and we woul d report what the wei ght woul d be as
a result of that?

A. That's a good question, a deep one. One could
reasonably ask, why report themweekly if they are only

used annually, and | believe there are two reasons why we
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shoul d consider still reporting them weekly.

First, it helps the industry set progressively
nore preci se expectations regarding the weights that w ||
be used once they are announced.

And second, it's a -- it would be a really
wonderful ly new piece of price discovery data. W have --
typically have to wait al nost two nonths for the export
data to come fromthe Census. And to the extent that the
variation in those excluded sales reflect are good or bad
fortunes in exporting sone products overseas, getting that
data weekly woul d provide perhaps a | eading indicator of
what's to cone once the export data -- | understand that's
not the primary purpose of NDPSR, but if we are collecting
t he data anyway weekly, certainly I wouldn't recomend
that you collect it annually. That would be harder to
audit, harder to track, better to, you know, do it while
the information is fresh. |If we are collecting it weekly
anyway, why not report it? Wat's the downside?

Q And so your presunption there is that a |ot of the
current exclusion in non-reported volunes of barrels is
because it's exported and then exceeds that 30-day
contract requirenent?

A. To be nore precise, | believe that a ot of -- |
believe that the sumof the -- one of the factors why
t hose excluded sal es may ebb and fl ow could reveal -- and
this is just speculated, |I'mnot basing this on any
theory, I'mjust speculating -- that it could reflect the

ebb and flow of our exports.
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Whenever we get professionally done, with no
hi dden agenda, audited data on a high frequency on a
mar ket that is one of the pillars of pricing in the U S.,
that woul d i nprove price discovery, it would be
appreci ated by the industry.

Q And so you do propose that these nunbers woul d
al so be audited just like all the other NDPSR nunbers that
we col | ect?

A Yes, | do.

Q Ckay. And you're not, just to nmake cl ear
proposi ng that we woul d publish those excl uded sal es
nunber, kind of delineated by category, such as export of
why they are excluded, it would just be one nunber?

A That is correct.

Q Okay. So the statute that authorizes the Dairy
Product Mandatory Reporting Program puts the
1-m | lion-pound production threshold. So just to be
clear, that's not a regulatory -- that is not up for
regul atory discretion. Al the other exclusions are just
found in regulation and not statute.

So | just -- | guess | kind of want to state that,
but then clarify --

A. No, that's a good point.

Q -- make sure that you are aware, and that's
acceptable, | guess, in that we don't have that type of
di scretion on the 1-mllion-pound piece at |east.

A. Ms. Taylor, at this point the industry probably is

not going to be willing to provide comrents because one
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side folks will reject everything; the other one hopes
that you will accept their proposals. But once they know
whi ch way you are going to go, if this particular
constraint that you are now listing is seen as a big
hurdl e, we have farmbills every five years or so, and
that can be fixed in the future.

Q So | did want to go through sone of the exclusions
just to make sure we're all on the sane page. So |I'm
going to -- well, I"'mlooking at 7 CFR 1170.8, which is
the price reporting specifications. And | don't have it
printed out for you. |'mhoping you wll give ne the
| eeway to just read themto you

A O cour se.

Q Under cheddar cheese 500-pound barrels, there is
an exclusion for cheese with noisture content exceeding
37. 7%

So you woul d renove that exclusion for your vol une

reporting nunbers?

A. That is correct. And that's actually listed on
page 4. | have that particular condition |listed there.
Just below the table -- paragraph below the table, |ast
sent ence.

Q Ckay. And then on grade, 500-pound barrels are
products that neet Wsconsin State brand or USDA extra
grade or better standards.

So woul d you still want it to neet that standard
or just renove that?

A. Allow nme to follow up on that in our post-hearing
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brief.
Q Ckay.
A. That's a good questi on.

Q Ckay. And for color, 500-pound barrels have to be
whi t e.

And so ny questions of other USDA people, and |'m
not a barrel cheese expert, they indicate that there my
be barrels that are yellow. So would you include those as
wel | ?

A. | don't see a particular reason not to include
them The general principle here should be, is this
really a barrel, like, or are we calling it a barrel and
it"'s really not a barrel? Like if it's a barrel cheddar
cheese, then it should be included.

Q Ckay. And then the |ast paragraph here, which is
paragraph 8, which is just general exclusions that apply
to both 500-pound barrels and 40-pound bl ocks, that's
where we list interconpany sal es, resal es of purchased
cheese for pricing sales, 30 or nore days before the
transacti on was conpl eted, cheese produced under
faith-based cl ose supervision and marketed at a higher
price than the manufacturer's whol esal e market price for
t he basic commodity, for exanple, kosher, sales under the
Dai ry Export Incentive Program or other prem unassisted
sal es, and cheese certified as organic by a USDA
accredited certifying agent.

So you woul d renove all those exclusions when it

cones to vol ume sal es?
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A. So readi ng those exclusions, it's quite clear why
we cannot use them for price. None of those are
comodi ties that can be easily, you know, sent to the
market, if you will, for price discovery or, you know, if
one has a surplus. But for the purpose of establishing
vol ume and weight, off the top of ny head, | don't see a
good reason why we woul d want to exclude any of those.

Q Ckay. And so for excluded sales, you would want

us to capture actual sales, not necessarily production

nunber s?

A It -- it --

Q Because -- and if | add, |I'masking this
guestion -- |I'll add a little nore clarity.

A Yeah.

Q Currently what the NDPSR collects is sales
i nformati on, but what NASS nmakes -- nunbers, they are
production nunbers. So that's, you know, kind of two
di fferent things.

A. | was thinking whether to go down the path of
conmer ci al di sappearance. In the end, you know, | don't
think that that's going to be a |life-changi ng decision one
way or another. So there should be sone el egance and
sinplicity, so that we who present to dairy farnmers from
time to tinme, you know, don't have to sweat on the stage.
So let's keep it sinple and elegant. It is a step -- it
is a big step in the right direction.

Q Ckay. So carrying forward on NASS production

data, that data is voluntary and not audited, and I
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bel i eve sonme of it even contains estimates init. And so
the NDPSR data is mandatory and audited.

Do you have an issue with the fact that we woul d
be using mandatory audited nunbers in the sane cal cul ation
as kind of voluntary estimtes on audited nunbers?

A | would trust the AMS to nmake the decision that
you believe is the best, all things considered there.
Certainly, if AMS would -- would prefer to pursue
sonething like this, but then use the wei ghts based on the
excl uded sal es of 640s and 40s, that's not sonething that
Edge woul d object to.

Again, we -- we were thinking, well, how can we
get this done at a mnimal additional spend, if you will,
and burden on your staff, Ms. Taylor. You know, so that's
what resulted in this testinony.

But | do agree that using the audited sales data
on all of cheddar to determ ne the barrel weights would
result in a nore precise weight for barrels.

Q Ckay. So those entities reporting for NDPSR are
able to submt revisions up to five weeks. And | just
didn't knowif -- if you could speak to whether you woul d
prefer revision data or as submtted -- originally
subm tted data?

A So the data that's -- that are used for the
nmonthly prices do contain typically a mx of revised and
as first submtted as of the cutoff --

Q Ri ght.

A -- that's needed for that nonth.
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For the annual weights, 49 out of 55 weeks w ||
al ready be revised. That little error on the margin, if
you will, I think is -- is not critical. It wouldn't nove
the final nunbers, especially if you do enploy the
roundi ng procedure as we are proposing, rounding to the
closest 5% So | don't think it's material there.

| think that it would be a higher priority to
align the announcenment of such weights wi th other annual
announcenents or periodi c announcenents that would be a
consequence of this hearing, such as m |k conposition.

Q Ckay. Are you assumng that we currently probably

capture all barrel plants -- and | guess if | reword
this -- perhaps, currently nost barrel manufacturers
probably already report to NDPSR, and so we m ght not be
br oadeni ng our survey of plants but woul d be broadeni ng
the informati on they needed to report to us? Have you
t hought about that?

A. Again, if you allow ne to follow up in ny
post-hearing brief, | can do further investigation on
that. | don't believe |I have sufficient expertise to

answer with --

Q That's fine.

A. -- confidence today. That's a good question. A
good questi on.

Q I n your 15-nonth delay, | think when you testified
maybe the -- well, | don't know when this was, earlier in
this hearing, and we had the discussion on maybe this

doesn't -- you know, if adopted, Septenber m ght not work.
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Ri ght ? Just depending on the schedul e for when things
come out.
But your priority is a 15-nonth delay, and it

woul d kind of -- on a quarter basis, just |like that
di scussion we had earlier at risk managenent?

A That is correct, yes.

Q Ckay.

A. And if you'll allow ne to just el aborate briefly

on that, maybe perhaps clar- -- not to revisit that full

to testify today.
For other insurance products that -- crops,

etcetera, it occasionally does happen that you have

RVA never nakes a big fuss about it is because it's
i npossible to quantify them You know, if -- if

California topped with 12, on which pork products can be

say, yes, it's 7.58 is the paynent duty to -- you know,
attributed to the regul atory change.

Because we have a relationship between C ass |1
and butter, cheese, dry whey, Cass IV, and butter and

nonfat dry mlk, with alittle bit of math, we can

si tuati on.

|"mactually tal king at your coll eagues at RVA

di scussion. | know that there are wi tnesses waiting here

sold in the States, if that affects the swi ne nmarket, and

actually pin down, we can calculate what is the magnitude

regul atory change that influences indemities. The reason

el astic risk protection pays nore, nobody can pin down and

of unanticipated regulatory change. That is unprecedented
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|ater this afternoon to discuss that issue. That's not
sonet hing that RMA has faced before, and that may result
with dairy farnmers paying for regulatory uncertainty in
prem uns, but not reaping the benefits of indemities that
can be quantified to be due to unanticipated regul atory
change.
Q Thank you for that comment.
So there are other regul atory changes then where

producers are paying for these regulatory risks that's

i nherent -- kind of inherent in howit works, and there's
just nothing kind of -- what | gather fromthat is you
can't quantify it, so that's just -- that's just part of

how t hey operate?

A That's life.

Q Dairy is different?

A Not necessarily all changes in dairy. But
anything that disturbs the relationship between the class
prices and commodity prices can be quantified because we
know what the rel ationship has to be under the current
rul es, what was expected based on futures, and what was
the final based on new rules at the tine prices are
publ i shed. That is unprecedented situation.

Q Ckay.

M5. TAYLOR. That's it for AVMS. Thank you.
THE W TNESS: Thank you very nuch
THE COURT: Yes, sir. M. S ostrom
REDI RECT EXAM NATI ON
BY MR SJOSTROM
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Q "' mnot done with you yet, sir
A Sorry.
Q Lucas Sjostrom Edge Dairy Farnmer Cooperative.
MR, SJOSTROM  First, your Honor, one correction.
BY MR SJOSTROM
Q We heard -- Dr. Bozic, you need a better editor
and proofreader -- page 5, second |ine of the equation,

under the second paragraph, there should be an X

bel i eve.
|s that correct, Dr. Bozic?
A. Fol | owi ng nunber 3X --
Q CX --
A -- bl ock cheese --

Q -- block cheese price. Sorry about that. |
wanted to note that.
THE COURT: Can | hear that one again?
MR SJOSTROM  Yep.
THE COURT: Sorry.
MR, SJOSTROM Page 5, second |ine, under the

second paragraph, the end of the equation should be 3X

bl ock cheese price, or three tinmes the bl ock cheese price

t here.
Thank you, your Honor.
BY MR SJOSTROM
Q Unanswer ed question fromyesterday: Five |osers
and five winners walk in with T-shirts -- okay, 1'lI
wi t hdraw t hat questi on.

But I do want to ask Ms. Hancock's question about
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not participating in hedging in just a different way. |
think we get a little confused when we tal k about dairy
mar kets, or the general public does.

So just to illustrate for the record. Let's say
maki ng on-farmcheese is illegal in the United States, and
t hen the governnent nmakes it legal. If I'ma dairy
farmer -- and this is a three-part question, so just wait
tothe end -- if I'"'ma dairy farnmer and choose to build an
arti san cheese plants and hedge ny future econonic returns
on that and do better than other dairy farners in the
area, or if | build that cheese plant and | ose everything
and do worse than other dairy farnmers in the area -- the
third part of the question -- therefore, is by the
governnent in this case, making artisan cheese | egal,
whi ch was never | egal before, which was illegal before,
woul d you say consistent with your previous answer to
Ms. Hancock, that governnment providing a better ability to
hedge, whether or not people -- in this case dairy
farmers, or dairy plants utilize it -- should that be
consi dered putting sonme at advantages or di sadvantages, or
woul d you say that that should not be consi dered under
this hearing?

A Vell, there's a -- often a debate in other
governnental prograns on equality of opportunity versus
equality of outcone, and the -- I'ma big proponent of

equal ity of opportunity.

Under the proposed -- outgrowth proposal listed in
this testinony, there will be near equality of
TALTY COURT REPORTERS, INC. 2296
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opportunity -- other than brokerage conm ssions and with
us, spreads -- equality of opportunity for everyone to
hedge their exposure to the fundanmental cheddar prices,
whether it is blocks or barrels.

Q Thank you.

Are there any other comments you would like to
add?

A. That's it for now W have to followup with a
post-hearing brief. There were sone really good questions
from AMS

Q Yes.

MR SJOSTROM  Your Honor, | would like to,
therefore, admt Edge-2, which we have prel abel ed as
Exhi bit 76, and Edge-4, which | believe you said this
norni ng was Exhibit 134,

THE W TNESS: Lucas, if | can just intervene. |
believe that M. English will want to ask sone nore
guestions on Edge-2, but | believe that he would want to
ask that when we cone back in two weeks. | should not
speak on his behal f.

MR, ENGLISH | don't want to divert us today from
what we're doing, and you're optimstic about two weeks.
But, okay, yes.

THE COURT: |'mnot sure | understand.

M. English, would you like to reserve the
adm ssion of Exhibit 767

MR. ENGLISH | do not need to reserve the
adm ssion. | reserve the right to ask questions, but |
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don't -- | nean, he's com ng back on other issues.
woul d rather ask the questions then than now. | think we
have got plenty going on today, and | don't want to
interrupt that flow

THE COURT: So you don't mnd admtting it?

MR, ENGLISH | do not mind admtting it.
THE COURT: And, of course, anything that cones
up -- I"'msorry, Counsel -- if we admt sonething and then

sonet hing cones up later that underm nes the proprietary
of a docunent as an exhibit, we can reopen whether it was
adm tted.

MR, ENGLI SH:  Yes.

THE COURT: | nean, | think that would go for
anyt hi ng.

So let's admt Exhibit seventy -- oh, you had
sonet hing nore to say.

MR, SJOSTROM  Your Honor, the reason Dr. Bozic
brought that up, | believe, was because M. English
attenpted to ask questions last tinme, and we said that
wasn't admtted yet, so we just didn't want to forget or
try to skirt that. So we were just trying to be
transparent about it. That's all

THE COURT: | appreciate the transparency and the
expl anati on.

Ckay. So 76 is -- Exhibit 76 is admtted into the
record.

(Thereafter, Exhibit Nunmber 76 was received

i nto evidence.)
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THE WTNESS: W al so need Exhibit 134.

MR SJOSTROM  And 134.

THE COURT: Yes, 134, we're reserving on that, |
think. 1'mnot sure what to do with this. W had certain
ot her proposals that USDA rejected. This one hasn't
been -- | assune -- | understand this was filed | ate.

Is that right, M. HII? |s AVS taking a position
on this?

MR HLL: Yes. W're not objecting to it because
it's -- | mean, he's proceedi ng under the theory of
| ogi cal outgrowth to hearing proposals that are in the
record. W're just reserving the right whether or not
we're going to -- that USDA is going to actually consider
t hem because we don't -- we don't have -- haven't nade
t hat determ nation whether they are, in fact, a |ogical
out gr owt h.

The ot her proposal that we're tal ki ng about
objecting to that we -- that we opposed objections to,
those were -- those were proposals that were outright
excluded fromthe Hearing Notice by the Secretary. So
those are different -- they are a different issue
al t oget her.

But we're not objecting to this at this point.
W're willing to listen to what's -- what he has to say,
and we'll make a determ nation whether or not it is, in
fact, a logical outgrowh to previous hearing proposals.

THE COURT: And that determnation will be made in

t he recommended deci si on?
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MR HILL: That is correct, your Honor.

THE COURT: Yeah. | think I'm-- 1 think I"'mwth
you on that. The problemw th the NAJ and M G proposal s
were that the Secretary -- for ne, is that the Secretary
has al ready addressed those. And who am|, yeah, a lowy
ALJ, to define that the Secretary's wong or the Secretary
ought to reconsi der sonething on that.

So -- but, frankly, as a presiding judge, there's
a certain pull to nme that, well, bring it in and | et
peopl e talk about it and make a record on it, and then | et
the Secretary reconsider it then. And we're sort of doing
sonet hing different here.

Everyone -- folks seemto have allowed the tine --
because part of the argunent was we're so pressed for
time, we can't be tal king about things that aren't going
to be in the final decision, but we allowed this. So one
could say | should allow the other, too.

But | think it's pretty crucial that the
Secretary's already rejected those other proposals. So |
think that's where I'mgoing to cone out on those. But
this does -- this is an exanple that's got -- that's got
aspects that overlap with the other things.

So -- so what do we do with -- do we all ow
Exhibit 134 into the record subject to potenti al
objections? Is that what we woul d do?

| nmean, we could treat it as -- | nean, even if we
rejected it now, we could treat it as an offer of proof.

Everyone's tal ked about it and all. But it seenms |ike AVS
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wants to consider it, thinks that it should be consi dered,
but the question is whether it is within the scope of the
Heari ng Noti ce.

|"msorry if | seemconfused. | am confused.

MR HILL: Like |l said, we're not going to object
to the entrance of this as an exhibit.

THE WTNESS: Your Honor, could I ask you a
guestion? Wuld admtting this into the record in any way

reduce the rights that Ms. Hancock woul d have down the

road?

THE COURT: Who do you think, M. Hancock?

No, | nean, | think you are reserving everything.
You are -- you reserved an argunent that this shoul d not
be considered here. You will have an argunent that's a
| ogi cal outgrowth. That's the right -- 1ogical outgrow h,

is that the right tern?

Ckay. Well, this discussion will be in the
transcript. | think everyone's reserved their rights
about the proprietary of considering this at all, but I
think we can allow it into the record.

So with that, Exhibit 134 is nmade a part of this
heari ng record.

(Thereafter, Exhibit Nunber 134 was received

i nto evidence.)

MR. SJIOSTROM  Thank you, Dr. Bozic.

Thank you, your Honor.

THE W TNESS: Your Honor

THE COURT: Thank you both, Dr. Bozic.
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It's 9:30. Do we want to put up another w tness
or take a break? Break? kay.
M5. HANCOCK: And, your Honor, just so we can

clarify what's next. W have, | think, three or four

do substantive -- the next round of substantive testinony
on the proposals.

THE COURT: Okay. Geat. This wll give us --
are they virtual.

M5. HANCOCK: No. They are here in person.

THE COURT: Ckay. Then we don't need the tine to
set up virtual

Al right. Let's -- it is 9:31. Let's cone back
at 20 of 10:00, 9:40. Of the record.

(Wher eupon, a break was taken.)

THE COURT: On the record.

Ckay. Ms. Hancock, are you introducing the --
yes, M. English.

for the MI Kk Innovation G oup.

| had a brief conversation with counsel and USDA,
and | raise this only because we just had a conversation
about the -- what's in the record, what's out of the
record, and objections. And so | thought | would ask two

qguestions, and they are rel ated.

obj ection, by extension the NAJ objection, even though

it's not mne?

One, what is the status of your ruling on the MG

dairy farmers that we're prepared to put on next before we

MR, ENGLI SH:  Thank you, your Honor. Chip English

r TALTY COURT REPORTERS, INC.
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But second, | ask it partly because -- and | may
have m sheard or | may have msinterpreted -- but | tended
to hear sort of an inplied ruling fromthe conversation
you had with respect to the Edge, which suggested that you
didn't think you had authority.

And so |'mjust wondering, you know, if that is
correct, do we have sort of an inplied ruling that you are
going to turn us down?

THE COURT: Well, | don't want to nmake an inplied
ruling at this status, as ny attorney advi sor got back
yesterday frommaternity | eave, and we're working on it.
We're working on it.

MR ENGLI SH: Ckay.

THE COURT: But that is -- | nean, | don't even
want to nmake a tentative ruling unless it helps you. But
that's sort of where I'mleaning, frankly, M. English,
that it has already been ruled upon and I -- | -- ny
latitude -- ny discretionis |limted here.

MR. ENGLI SH Thank you, your Honor.

THE COURT: You're wel cone. Does that help you?
| want -- I'mtrying to be helpful here. | realize that |
have had a lot -- | thought maybe |I could get this -- nore
of this done over this | ong weekend we had, but it turned

out | was kind of tired, and ny wife had other --

MR, ENGLISH | can't inmagine, your Honor, why you
woul d be tired and why you woul d spend tinme wth your
famly.
| think that -- well, I'mnot going to say hel ps
TALTY COURT REPORTERS, INC. 2303
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2023

in the sense -- obviously, | wsh the answer woul d be
differently, but | think it helps in the sense that
everybody needs to know what's going on. So thank you,
sir.

THE COURT: Yeah, sure. | think there is a --
am-- we can discuss this a little on the record.

Right now, | nean, | ama little concerned, |
mean, that | don't know how long it would take to put on
your w tnesses and have cross and all that. W are
| eavi ng sonet hi ng open here because we had the w tness,

got exhibits admtted, and all that.

wait until the hearing and file and say, oh, we're here,
let's -- are you al so concerned about that, M. English?

It seens to ne --
position by answering that question. | think, you know,

one could look at things in slightly different ways, but

"' mnot going to prejudice our position by commenting on

we had no opportunity to talk to our clients about what

So | don't want to create an incentive, although I

don't think I'mthe creator here. | think it is the
procedure. | don't want to create any kind of
incentive -- and | haven't thought this through -- for a

party not to file early and get rejected whereas they can

MR ENGLISH Well, I'"'mnot going to prejudice ny

what just happened here. | did not raise an objection.
THE COURT: Yeah.
MR, ENGLI SH: That doesn't nean | waived it. It
doesn't nmean -- you know, when we were going, and we said

we
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Dr. Marin just discussed, so we all need to go back and
t hi nk about it, so --

THE COURT: | nean, | think that's fair, too.
Anyway, | hope that hel ped.

MR, ENGLISH Al right. Thank you.

THE COURT: [I'll pin it down as soon as | can, but
| had sonme other things to do in the nmeantine. And | did
not understand that there was a huge urgency to ruling on
t hat .

MR. ENGLI SH: Not urgency, but on the other hand,
sone definitiveness would be hel pful, your Honor.

THE COURT: | understand. O course.

MR. ENGLI SH:  Thank you.

THE COURT: And I'mhere to serve the agency and
the parties -- participants. | don't think we have
parties, do we?

Ms. Hancock.

Thank you, M. English, for raising that.

M5. HANCOCK:  Your Honor, |I'mnot here to talk
about that.

THE COURT: | guess -- | was guessing you weren't.

M5. HANCOCK: Ckay. | didn't know if you had nore
to say on it.

THE COURT: | will. You have the floor, though.

M5. HANCOCK: Thank you, your Honor. We would --
would call -- we would call our first producer wtness of
t he day, M. Doug Chapin.

THE COURT: Wl cone, M. Chapin. Please raise
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your right hand.
DOUG CHAPI N,
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Your wi tness.
DI RECT EXAM NATI ON
BY MS. HANCOCK:
Q Good norning. Is it M. Chapin or Chapin?
A. Chapi n.
Q Chapin. Ckay.
Wul d you m nd stating and spelling your nane for
t he record?
A.  Doug Chapin, DOUG GHAP-I-N
Q Thank you, M. Chapin
And what is your mailing address?
A. 5619 60t h Avenue, Renus, M chigan, 49340.
Q And did you prepare a witten statenent for your

testi nony today?

A Yes.
Q | s that what we have nmarked as Exhi bit NWVPF-767
A Yes.

M5. HANCOCK: And, your Honor, if we could assign
an exhi bit nunber.

THE COURT: Yes. Let's assign Exhibit 135 to
previ ously marked NWPF-76, 135 for purposes of
identification.

(Thereafter, Exhibit Nunmber 135 was marked

for identification.)
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M5. HANCOCK: Thank you, your Honor.
BY Ms. HANCOCK:
Q M. Chapin, go ahead with your prepared statenent.
A Okay. Thank you.

"' m Doug Chapin. | own and operate a dairy farm
in Central Mchigan with ny wife and son. Qur dairy farm
is a Centennial Farm and ny son represents the fifth
generation. W mlk 700 Hol steins with a great team of
enpl oyees.

| also serve as the Board Chairman of M chi gan
M1 k Producers Association. MWA is a dairy farner-owned
cooperative and also a dairy processor serving over 1,000
dairy farners in the G eat Lakes Region.

MWPA markets MIk in all four classes of mlk and
also is a processor of all four classes. |'ve represented
MMPA on the NMPF Board of Directors and al so served on the
NMPF Econonic Policy Conmittee that vetted and nmade
recomrendations to the full board on FMMO changes.

| support Proposal 13 that was submitted by the
Nati onal M|k Producers Federation. This proposal returns
us to the higher-of Gass Ill or IV for our Cass | skim
mlk price nover. This proposal returns us to the program
whi ch we operated under until 2018.

The current structure, which uses the average- of
1l and IV plus $0.74, has fallen short and financially
damaged dairy farns across the country. The average plus
$0. 74 puts a ceiling on the benefit of Class | pricing but

gives no floor and has left nyself and fell ow producers
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vul nerable. The adoption of the current Cass | nover has
cost dairy producers over $1 billion since 2018.

In 2020, during the pandemic, we saw the spread
between Class Il and IV exceed $10, |eaving producers
extrenely underconpensated. This was right on the heels
of a couple of nonths of devastating mlk prices as
producers and processors were sorting out the pandemc
chal | enges.

| know producers and processors had to adjust to a
drastically different market and working environnent. |
know that the current average-of rules were put in place
to help processors hedge their mlk costs. However,
believe it makes it nore difficult for producers to
protect their mlKk.

MWPA operates in Federal Order 33, or the M deast
order. M market is basically 30% Class I, 45% Cl ass |11
15% Class |V, and 10% Cass Il. | had m |k contracted at
over $24 a hundredwei ght in July of 2020.

| have al ways been fine with | osing on a contract
because the paynent would be in the mlk check. However,
| not only lost on the contract, but there was a | arge
negative basis to the 30% of mlk in Cass |

Qur PPD exceeded negative $8. | don't know of any
tools accessible to the average dairynman that can address
Class | pricing today. The best tool would be the
hi gher-of nover so that producers know that they won't
have to risk a negative basis in Cass | pricing.

| know that the pandem c was seen as a bl ack swan
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event, that the volatility caused by the pandem c was
uni que and not repeatable. However, the spread between
Class Ill and Cass |V has exceeded $1.48 three other
times.

In fact, the spread between cl asses has been over
$1.48 for nmuch of this year and has cost dairy farnmers
over $60 mllion in the first eight nmonths of '23. It has
cost MVPA nenber producers over 4.1 mllion in the |ast
year. The change to the average plus $0.74 has cost ny
famly over 22,000 in the sane period. Today, wth
margins at historic |lows, producers need that value to
oper at e.

As Chairman for M chigan M Ik Producers
Associ ation, | received many concerns and questions from
our dairy producers on the Cass | nover. The frustration
| heard in their voices was real and well founded by what
they were witnessing in the market and in their own
busi ness.

The change to the average-of Il and IV plus $0.74
was so visibly danmagi ng to producers that the governnent
responded with hel p by enacting the Pandem c Market
Vol atility Assistance Program | appreciated this
response. However, it didn't cover all the mlk and fell
short of the full inpact.

| think the need of this program highlights the
need to return to the higher-of Cass | nover. The
sentinment and di scontentnment with the current C ass |

nover by our MWPA nenbers was echoed throughout NWVPF s
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nmenber shi p.

In nmy role on NMPF s Econom ¢ Policy Comrittee, |
heard producers and co-op | eaders from around the country
state the damage caused by the current program The task
force devel oped a couple plans to present to the
comm ttee.

One plan was a conplicated rolling average that
over an extended period of tine would nmake producers
whole. The commttee wanted nothing to do with conpl ex
pl ans that del ayed the value of Class | mlk getting into
producer's checks. It is in tinmes like right now when we
have tight margins and are | osing value on Cass | because
the spread between Il and IV is over $1.48. Today is
when our farnmers need that value, for their businesses and
famli es.

In closing, I'd like to put enphasis on the
$1 billion that producers have | ost since the current
nmover was put in place in 2018. Qur nenbers voted
unani nously that the FMMO hearings had to resolve the
deficiencies of the |legislated 2018 change.

| personally believe that this is the issue that
drove this hearing to occur. Producers have been clear to
nme, they have been unfairly harned by the current nover
and continue to be. | haven't had one producer request

any other action on the nover other than returning to the

hi gher - of .
W were told that the change to the current
program had the goal of hol ding producers harm ess. It
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mssed its target. It provided a cap on the upside and no
protection on the downside. |I'mrepresenting 1,000
dairymen and a co-op that bottles Class | mlk when | say
that | support Proposal 13 and returning to the higher-of
G ass | nover.
Thank you.
Q Thank you, M. Chapin
M5. HANCOCK:  Your Honor, we would submit himfor
Cr oss-exam nati on.
THE COURT: Yes, M. Rosenbaum
CROSS- EXAM NATI ON
BY MR ROSENBAUM
Q Good norning, M. Chapin. Steve Rosenbaum for the
I nternational Dairy Foods Association. Thank you for
com ng.
A Good nor ni ng.
Q M. Chapin, you have tal ked about the |egislative
change that was nade, that in -- in May of 2018 repl aced
t he hi gher-of approach to setting the Class | nover with a
current mechani smthat takes the average-of the Class Il
and IV price and adds $0. 74, correct?
A Correct.
Q And were you on the board of Mchigan M|k at the
time that |egislation was enacted back in 2017 or '18?
A Yes.
Q And are you aware that that |egislative change was
supported by both dairy farners in the -- and that

Nati onal M| k Producers Federation testified, or at | east

TALTY COURT REPORTERS, INC. 2311
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 06, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Associ ati on?

A. Yes, | am aware of that.

noney that they were receiving under the higher-of

approach, correct?

obvi ously w ong.
Q But at the tine --
A At the time, right.

t hought it was correct --
A Yes.

Q -- correct?

A. Ri ght .

Q -- dollars-in-the-pocket of the farnmers
perspective, correct?

A Correct.

presumabl y?

A. | would -- | agree.

provi ded docunentation to legi- -- to nenbers of Congress
supporting that proposal, as did indeed nenbers of the

entity that | represent, the International Dairy Foods

Q Ckay. And so at the tinme it's fair to say that
wel |, a cal cul ation was done that suggested that if we
t ook the average-of Cass IIl and IV and added $0. 74,

time, that would provide dairy farnmers the sane anount of

A. | believe that was the cal cul ati on that was

Q Just so we're clear, at the tinme both sides

And it was intended to be a neutral proposal

Q And indeed that's why National MIk supported it,

over
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Q Ckay. So what -- and are you aware that the
principal justification for why -- why nake the change, if
it was going to be neutral, the principal justification
advanced, which both sides also accepted, was that it
woul d facilitate the use of hedging in the Cass | market,
correct?

A Correct. Yeah.

Q And do you engage in hedgi ng yourself personally?

A. Yes. Well, since 2020, | have just participated
in the DRP. Prior to 2020, | did quite a bit of work on
the futures, but have pretty nmuch -- | have sw tched
conpletely to the DRP program

Q Ckay. And are you aware -- you obviously have
experience in hedging. Are you aware that the problem
which the legislation was intended to address, was that
for -- froma Class | perspective, because the C ass |
nover had been based on the higher-of Cass Il or
Class IV, you didn't ever know in any given nonth which
was going to be higher, so you really had very little
ability to nmake reliable predictions as to what kind of
hedgi ng you shoul d engage in? Was that basically --

A Yes.

Q -- the probl enf?

A Yes.

Q You didn't know whet her you shoul d be hedgi ng off
of Cass Ill or Cass |V because you didn't know whi ch one
was actually going to be the nover, correct?

A Correct.

TALTY COURT REPORTERS, INC. 2313
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Q All right. So -- and, now, you are -- are you
aware that the International Dairy Foods Association al so
has a proposal that we've not yet presented our testinony
in support of it, but has a proposal that's accepted and
iIs going to be heard, for a replacenent to the current
ski m nover regul ations, correct?

A Yes.

Q We have a proposal, obviously National M Ik has
t he proposal, and you are testifying in support of the
National M|k proposal, correct?

A Correct.

Q But have you had the opportunity to | ook at the

| nternational Dairy Foods Association proposal ?

A. | would say briefly I -- I have read it, yes.
Q Ckay. So -- and are you aware that it is at |east
our claim and we believe it to be accurate, we'll see

whet her anyone di sagrees with it, that under our proposal
dairy farnmers will be paid not only as nuch as they woul d
get under the higher-of alternative that National MIk is
pursui ng, but actually get paid a little nore noney?

A |"mgoing to take claim-- clains with a pretty
big grain of salt today.

Q Ckay. Well, by that -- by "clains,” | nean, we
literally in our proposal cal culate how nmuch farnmers woul d
have been paid had they been under the higher-of approach,
and we over tine -- and | recogni ze you have an issue with
over tinme, we'll talk about that in a mnute -- but over

time we're either paying the farners that anount, which is
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to say what the higher-of plus $0.74 would have been, or
we'l |l pay them an even higher anmount than that if, in
fact, in a given nonth they woul d have been paid nore
under our fornula than the higher-of? Are you aware of

t hat aspect of our proposal?

A | guess | can't say that I am --
Q Ckay.
A -- is that howthat will flow no.

Q Ckay. And so is it fair to say that your proposa
to return to the higher-of would elimnate the advant age
of the current approach insofar as the current approach
facilitates hedgi ng?

A. | believe that our approach would put the sane
chall enges on it that were there before.

Q kay. And to -- to the extent that the current --
let nme say, we all recognize that we ended up with pricing
t hat was unexpected in 2020 and an i npact that was
unexpected, and we're trying to address that too in our
proposal -- as a result of our proposal.

But it is fair to say that to the extent that the
2018 |l egislation did have the desirable inpact of making
hedgi ng nore feasible, and we'll have sone testinony about
that, that will be lost if the National MIk Producers
Federati on proposal is adopted?

A. Ckay. To the processors' side, | would agree.

Yes.

MR. ROSENBAUM That's all | have. Thank you.

THE COURT: Further cross? Oher than AMS | nean?
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Dr. Cryan.
CROSS- EXAM NATI ON
BY DR. CRYAN:
Q Good norning. |'m Roger Cryan with the Anerican

Far m Bureau Federation. Hello, M. Chapin.

A Hel | o.
Q l"msorry | didn't get a chance to talk to you
earlier. | appreciate you being here.

Are you a Farm Bureau nenber?
A | am
Q That's fantastic. Thanks.
Could you talk a little bit about the inpacts that
depool i ng and negati ve PPD have had on you or sone of your
nei ghbors in terns of unevenness of prices and | osses and

just kind of general market chaos?

A. | guess I"'m-- | guess |I'mnot prepared to really
tal k about depooling, |I guess, I'll say. obviously, it
plays -- plays in every market, and it does in our order
al so.

Q Yeah. | understand that.

Wuld -- would a -- would a Class | futures

contract solve the problemthat the processors have with

trying to forward price their fluid mlk?

A. It sounds like it would, yes.
Q Yeah. You think it's a -- it's -- should USDA | et
CME define policy?
A. That would not -- | guess it wouldn't bother ne.
| don't -- if they did --
TALTY COURT REPORTERS, INC. 2316
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Q Ckay.
A. -- you know.
Q Ckay. Thank you very nuch
A Yeah.
Q Have a good trip hone.
A. Thank you.
DR. CRYAN. Thank you. |'m done.

THE COURT: Further cross?
Seei ng none, AMS?
Ms. Tayl or.
CROSS- EXAM NATI ON
BY M5, TAYLOR
Q Good nor ni ng.
A Good norni ng.
Q Thank you for comng to testify today.
| was wondering if you could just describe a
l[ittle bit about your farm | know you said you had 700
Hol steins, and we're talking in this hearing, trying to
gather information fromall parties on the inpact to snall
busi nesses.
For dairy farnmers the Small Business
Adm ni stration defines that as a farmreceiving
$3.75 million or less of gross revenue per year on a whole
farm basis. Wuld your farm neet that?
A. We woul d probably be over that.
Q Over that. kay.
And then | wanted to ask a little bit about risk

managenent, and that kind of |eads nme also to nmy next
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guestion on the third paragraph of your statenent.

First | wanted to ask if you do use risk
managenent tools, and | take it fromthe description you
tal k about in that third paragraph, because you do
contract your mlk, so is that forward contracting?

A So in 2020, that was forward contracting, yes.

2023

Q Ckay. Do you use any other risk managenent t ool s?
A. Since 2020, | have switched to DRP, and that's the

only tool that we're using.

Q Ckay. And so | wondered if you could wal k ne

t hrough, just so | understand when you tal k about what you

experienced in July of 2020. So you had forward
contracted your mlk at $24 a hundred?

A. Right. dass IIl contract, | think, Cass III
settled at about 28. And so, you know, when -- when
settled out, there would have been, you know, on the

contract, that would have paid out four, but with a

negati ve PPD over $8, you know, that actually took us down

below that. And nmy -- | settled on that mlk at about $12

is where | -- on mlk that | had contracted. By the tine

t hey brought it back and -- and, of course, the 30%t hat

isin Cdass | cane off the -- was nuch | ower price, so --
but | settled at 12 out of $28 Cass Il price.
Q Ckay. So what you saw in your mlk check was 127
A Yeah.
Q Ckay.
A Which is why | went to DRP after that.
Q You did talk about how the current rules of the
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average was $0.74, you believe makes it nore difficult for
producers to protect their mlk. | was wondering if you
could just elaborate on that.

A So with the higher-of -- because when | say the
basis, | nean the basis of -- of your mlk, the basis of
where the Class | will fall to the prices that you can --
that you can protect, Class IIl and | V.

And so if the bulk of the dairy industry is going
to work on the Class IIl market, if you are in the
futures, DRP does offer Class |IV. And so what | neant
was, Wwth the current system the portion of your mlk
check that is CQass |, there's no -- there's no way of
knowi ng where it's going to fall. So that 30% of ny mlk
check, if | have a Class Ill contract and -- and -- and,
let's see, if Class Ill is the driver, and | have a
Cass Ill contract, | cannot pick up the difference -- |
got to think a little bit here. But, yeah. You know,
that 30% | can't address on nmy -- on ny check.

Q Ckay. OCkay. Under the current fornula?

A Under the current fornmula.

Q But under the higher-of you would --

A Under the higher-of, the basis will always be --
it doesn't matter where | am |'mgoing to have a positive
basis. There's always a basis for Class | mlk. Right?
In the normal mar ket place, we assune a basis in our market

for Class | mlk. And that basis is maintained with a

hi gher-of. It never disappears in the average. 1In the
average, our basis -- because your Class | formula, you
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cone up, it -- there should always be -- there should be a
positive basis. Well, that positive basis disappears in
the average. |If you're always at higher-of, it's always a

positive basis.
Q Ckay. Thank you
| did have a question, since you are on the board
of MWPA, right?

A Yes.

Q Does MWPA has Class | plants?

A Yes.

Q And so does the co-op use risk managenent tool s?

| mean, you tal ked with M. Rosenbaum about how when t hat
change was nade in 2018, the FarmBill primary driver for
that was to allow Cass | processors to hedge their mlKk.
Does your co-op do that?

A. So we do not. Qur mlk is always priced every
nmont h, and our custoners pay that. W have never had a
cust omer request any actions, forward pricing

opportunities. And so our mlk, we just set the price,

and then we -- then we're selling our mlk --
Q Ckay.
A -- off the market every nonth.
Q Ckay.
A. Basically there's about a nonth delay. W're

al ways a nonth behind. And so we m ght |ose on the narket
if it's going up, but we'll gain when it is going down.
Q Ckay. Thank you
Then on your next page you tal k about how NVPF had
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consi dered nunerous options before deciding on
recommendi ng the higher-of. One was a "conplicated
rolling average that extended the period of tinme that
woul d make producers whole."

Can you define what you nean about "nmaking

producers whol e"?

2023

A. To get back to the full value of where we woul d be

on the higher-of. And so the plan they had, it would
over -- it would take about two years for you to pick up
| osses on the one that they presented. And honestly, on
the commttee, we didn't have -- | don't think there was
any -- I'mtrying to think. | don't think not one

producer stood up and said they |iked that idea.

So | think the producer comunity is -- is -- | --

we're an | DFA nenber, 1'll say that, but | think we feel
pretty burnt right now, because that -- that noney was

pretty painful to give up. And I'mnot -- | do not want
to stand in front of producers and tell them again that,
we' ve got a deal, hey, it's good. And we understand the

hi gher-of. W know where the -- we understand the val ue

of an average. And we're -- I'mgoing to say our patience

is worn on the talk of conplicated prograns.
Q Thank you very nuch
M5. TAYLOR. That's it from AMS.
THE COURT: Redirect?
M5. HANCOCK: Thank you for your tinme, M. Chapin.
Your Honor, we would nove to admt Exhibit 135.
THE COURT: Any objections?
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Exhibit 135 is entered into the record of this
heari ng.

(Thereafter, Exhibit Nunber 135 was received

i nto evidence.)

M5. HANCOCK: Thank you.

THE COURT: Thank you, M. Chapin. Appreciate
your coming here to testify. You can stand down fromthe
st and.

M5. HANCOCK: Your Honor, at this tinme we woul d
call producer Karl Wedeneyer.

THE COURT: Welcone, M. Wdeneyer. Please raise
your right hand.

KARL WVEDEMEYER

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Your wi tness.

Dl RECT EXAM NATI ON
BY MS. HANCOCK
Q Good norning, M. Wdeneyer. Am| saying that

right --
A. You are.
Q -- the second tine?

Wuld you m nd stating and spel ling your nane for
t he record?
A. Karl Wedeneyer, K-A-R L, WE-D-E-ME-Y-E-R
Q Thank you.
And coul d you provide your business address?
A. 1405 North 98th Street, Kansas City, Kansas.
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Q Thank you.
And did you prepare your witten statenent
identified as Exhibit NWPF-81?
A | did.
M5. HANCOCK: Your Honor, if we could mark that as
our next exhibit nunber.
THE COURT: Yes. That exhibit will be marked
Exhi bit 136 for identification.
(Thereafter, Exhibit Nunber 136 was narked
for identification.)
M5. HANCOCK: Thank you.
BY MS. HANCOCK
Q M. Wedeneyer, would you mnd providing us with
your testinony?
A. My nane is Karl Wdeneyer. | ama dairy farner
from LaRue, Chio, where | farm 85 acres and m |k 200 cows

in a partnership with ny brother, Derek, and ny parents,

Lee and Colleen. | have been a dairy farner for 14 years,
but really, | feel like | have been a dairy farnmer ny
whole life.

| received an associate degree in Dairy Science
and a bachelor’s degree in Animal Science from The Chio
State University. | also recently conpleted a naster’s
degree in Business Adnmnistration fromGhio University. |
ama farmer-owner of Dairy Farnmers of Aneri ca.

| have had the good fortune to be able to hold
various | eadership positions throughout the agriculture

and dairy industries. | have served on M deast Area
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Council for DFA and currently serve as an area resol utions
nmenber and corporate resolutions nmenber. | also currently
serve on the board of the Chio Dairy Producers
Associ ati on.

| have been managi ng our dairy since | conpleted
my under graduate degree in 2009. Part of ny nmanagenent
responsibilities for the farm have been devel opi ng and
implementing the farm s risk managenent strategy. This
i ncl udes not only forward contracting our feed i nputs such
as corn, soybean neal, and soy hulls, but also our mlk
price.

| have utilized forward contracti ng through DFA s
Ri sk Managenment Programto help protect our mlk price. |
have utilized different financial products such as
Cass Ill, Cdass IV, Producer Price Differential (PPD),
and Target Blend contracts. By using various strategies
to hedge our price risks, | have becone famliar with the
Federal M|k Marketing Order systemand how it functions.
Thi s understandi ng has hel ped ne to keep ny farm vi abl e by
ensuring we do not receive the market |lows for our mlk.

| appear today in support of the five proposals
of fered by National M|k Producers Federati on:

(1) Limt the Make Al l owance increase to NWF' s
proposed | evel s;

(2) Return to "the higher-of" in the cal culation
of the Cass | nover;

(3) Elimnate 500-pound barrel cheese pricing

fromthe calculation of the Cass IIl protein price;
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(4) Increase and reqularly update the skim
conponent tests used to determ ne the Federal M1k
Mar keting Order skimmlk price;

(5) Adopt National M|k Producers Federation's
Class | price differential proposal.

This has been a chal |l engi ng year on our dairy
farm Since Decenber 2022, our pay price, as reflected in
the mlk check, has decreased by $7 per hundredwei ght.

Qur costs of production have not gone down to the sane
degree, and our dairy’'s profitability has been i npacted
substantial ly.

We have faced significant input cost inflation
since 2020. For instance, feed costs have al nost doubl ed
over the last three years. W have al so seen our cost of
hauling m |k increase by nore than 100% Specifically,
our hauling costs have risen from $0.85 per hundred to $2
per hundredwei ght due to an increase in fuel costs,
increase in the cost of |labor for truck drivers, and
i ncreases in the cost of equipnment needed to haul mlk.

In 2019, the dairy industry agreed to revise the
process for calculating the Cass | nover. The agreenent
was to use the average-of the Advanced Class Ill and
Class IV skimmlk prices plus a fixed differential of
$0. 74 per hundredwei ght. This change replaced the use of
t he higher-of the Advanced Class IIl and Cass IV skim
mlk prices that had been in place since 2000. W were
told this change was inportant to the Cass | processing

industry to allow themto use risk managenent strategies
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to hedge their Cass | mlk costs. W were told this
change woul d be revenue neutral to producer m |k prices.

However, in the short tinme since inplenentation,
we have seen Federal M|k Marketing Order blend prices
nmove | ower because of the Class | nover change. For only
a very narrow price range wll the "average-of" C ass |
nover out performor even be equal to the "higher-of"

Gl ass | nover.

Since its inplenentation, National M|k Producers
Federation estimates that dairy farnmers' mlk prices have
been reduced by $950 million, and ny experience supports
this estimate. This is not just a COVID 19 era anomaly.
Nati onal M Ik Producers Federation staff has determ ned
that since inplenentation, for 29 of 52 nonths, the
"average-of" Class | nover has returned Class | prices
that are, on average, 1.30 per hundredwei ght | ess than
what coul d have been achi eved by use of "higher-of."

By conparison, for the remaining 23 nonths of the
52 nont hs since the change was nade, the "average-of" has

returned a higher Cass | price than the "higher-of," for
an average inprovenent of just $0.42 per hundredwei ght.
Thi s denonstrates the goal of revenue neutrality has not
been achi eved and has been to the detrinent of dairy
producers.

This experinment in Class | price fornmula changes
has been a failure, and it is tine to fix the problem
Based on proposals by National M|k Producers Federati on,

the International Dairy Foods Association, and a group of
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m |k handlers called the MIk Innovation Goup, it seens
there is near universal support to do sonething to fix the
Cl ass | nover.

Al so, there is near universal support by the
industry for the Class | nover to revert to the
“hi gher-of ," or, if using the sane average-of prices, find
a mechanismto be equal to the "higher-of" over a period
of time, say 24 nonths. Because the dairy industry
supports a change that is the equivalent of reverting to
the "higher-of," | urge the Secretary of Agriculture to
readopt the "higher-of" nover to set the Class | price.

My dairy needs the Class | revenue in ny blend
price imedi ately; | cannot afford to wait for nonths or
even years for the added revenue. This change affects
100% of pool ed producer mlk, while I suspect that all
pool processors are not covering 100% of their products
with risk managenent tools inpacted by this change.

| understand that the proposal to change the skim
m | k conmponent factors is based on proven and docunent ed
tests of farmm Ik that show i narguable increases in mlKk
conponents.

In 2022, nmy m| k averaged 5.04% butterfat, and
3.8%protein, and 5.67% other solids. These have
i ncreased by 2.5% since 2018. A goal for our farmis to
i ncrease the conmponent tests of our mlk every year. W
strive to increase the production capability of our cows
t hrough better managenent.

Using different feeding strategies and feed
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additives, we have seen a consistent increase year over
year in the conmponents of our herd. Qur farmis | ocated
in Federal M|k Marketing Order 33, which uses multiple
component pri ci ng.
This pricing structure encourages us to produce
t he hi ghest conponent m |k possible, which translates into
a higher price per hundredwei ght for our mlk. Wth
financial incentives being clear for our farm we intend
to continue to increase the conponent |evels of our mlKk.
As | had nentioned previously, | have been
managi ng our farm s risk managenent strategy for the | ast
14 years. Part of this strategy is to have forward
contracts for mlk at various price points and for various
| engths of tinme out into the future to hedge price risk.
There will be tinmes when | have m Ik forward
contracted for up to a year in advance. This strategy
could be greatly inpacted by the timng of a USDA deci sion
to i nplement new skimm |k conponent factors. | could
have m | k contracted based on the old fornmulas and skim
m | k conmponent factors if there is not a 12-nonth
i npl ementation period. This would result in a |oss of
i ncome for our farm because | would be locking in a | ower
mlk price that would keep me fromreceiving the benefits
of the increased skimmlk conponent factors. W should
not be penalized for being proactive with our use of
forward contracti ng.
It is inportant to the success of ny risk

managenent strategy that the Federal M|k Marketing O der
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mlk pricing fornulas are not changed w thout a | engthy
notification period. Ildeally, there would be a 12-nonth
delay in inplenentation after the revised skimmlKk
conponent factors in the class pricing fornulas have been
adopt ed.

That said, | recognize the broader needs of the
dairy industry and support an earlier inplenmentation for
sone of the other changes found in National M|k Producers
Federation's proposals, i.e., increasing Make All owances,
reinstituting the "higher-of" in the Cass | nover
formula, and elimnating 500-pound barrel cheese pricing
fromthe Cass Il protein price fornula.

| close by reiterating ny support for National
M| k Producers Federation's five proposals:

(1) Limt the Make Al l owance increase to their
proposed | evel s;

(2) Return to "the higher-of" in the calculation
of the dass | nover;

(3) Elimnate the barrel cheese price fromthe
calculation of the Class Ill protein price;

(4) Increase and regularly update the skim
conponent tests used to determ ne the Federal Order skim
mlk price;

(5) Adopt National M|k Producers Federation's
Class | price differential proposal.

QO hers representing Dairy Farnmers of Anerica w |
be speaking nore directly on these issues. Thank you for

allowing ne to testify today on these issues that are
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especially inportant to ny famly and the future success
of our dairy business.

Q Thank you, M. Wdeneyer.

M5. HANCOCK:  Your Honor, he's available for
Cross-exam nati on.
THE COURT: Does anyone have any cross for this
Wi t ness?
Dr. Cryan.
CRGOSS- EXAM NATI ON
BY DR CRYAN:

Q | "' m Roger Cryan for the Anerican Farm Bureau
Feder ati on.

H, Karl, it's nice to see you.

A. Yeah. Good to see you, Roger.

Q Surprise question: Are you a Farm Bureau nenber?

A | am and have been heavily involved with Chio
Far m Bureau t hroughout the last 14 years as well.

Q And | appreciate that. | really -- we really do
appreci ate your participation and your involvenent. Farm
Bureau is built on volunteers and nenbers.

And you attended our forumin Kansas City | ast
Cct ober ?

A | did.

Q Took an active rol e?
A Yep.

Q | appreciate that too.

And you signed on to the final statenent, the
joint statenent with National M|k on behalf of Chio Dairy
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Producers Associ ati on.

A. | did that as well, yes.

Q That was -- that was | think an inportant step in
t hi s whol e process.

And sone of the things that canme out of that

i ncl uded denonstration of farner consensus support, as you
said, for higher-of.

A Yeah.

Q And the one other thing that 1'd |ike to kind of
hi ghlight fromsone of National MIk's testinony and that
al so cane out of that was that even though there's a --
the proposal from National MIlk is to have a nodest
increase in the Make Al |l owances, that ultimtely the
objective -- the ideal ultimately is to have
Make Al |l owances adjusted on the basis of audited mandatory
surveys; is that correct?

A. That' s ny under st andi ng.

Q And was that a consensus result fromthat forunf
A. | would say that, yes, it was.
Q Very good. | appreciate -- again, | appreciate

your participation in the forumand in this proceedi ng as
wel | . Thanks very mnuch.

DR. CRYAN. That's it. Thank you.

THE COURT: Further cross?

M. Mltner.

CROSS- EXAM NATI ON
BY MR M LTNER
Q Good norning, M. Wdeneyer
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A. Good norni ng.

Q My nane is Ryan MIltner. | represent Select Mk
Producers. And | live in New Knoxville, Chio, which is
only slightly larger than your part of the state.

| had a couple of questions about -- | wanted to
start on page 3 of your statenment if | could.

A. Ckay.

Q And right before your closing, you tal ked about
ri sk managenent strategies.

My first question is, howis your risk managenent
strategy potentially inpacted by the changes to the
pricing fornul as?

A So as | kind of nentioned, | believe, because | am
contracting mlk at various tinme lengths, if there's not a
delay in the inplenmentation, if | lock in mlk prior to a
change, |I'meffectively excluding nyself fromthe benefits
of the change in the skimmlk pricing conmponents.

Q And so as a producer and as ny clients as
producers | ook at these potential changes, | think one of
the questions we're all trying to grapple with is what
part of these proposals or which proposals shoul d perhaps
be delayed in inplenentation, and whi ch ones shoul d not
or -- or, you know, be delayed at a different tinefrane.

What -- you say that sone proposal s should be
del ayed and ot hers should be inplenented i nmediately. |
wonder, when you are | ooking at your risk nmanagenent,
what -- what are the factors that are inportant to you

when you are deciding what you would like to see del ayed
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versus what shoul d be inpl enented now?

A. | think the nost inportant factors to ne,
personally, for ny dairy would be that | have the ability
to clearly understand the price risk based on any changes
that would be nade to the Federal M Ik Marketing O der
system So as long as | amable to understand and clearly
defi ne what those are and how they will affect ne, that is
what | woul d be | ooking for as far as either a delay or
non-del ay of inplenentation.

Q Ckay.

MR. MLTNER. Thanks very nuch. That's all
have.

THE COURT: Further cross?

Seei ng none, AMS?

Ms. Tayl or.

CROSS- EXAM NATI ON

BY MS. TAYLOR
Q Good nor ni ng.
A Good nor ni ng.
Q Thank you for comng to testify today.
A Absol ut el y.
Q You answered a |lot of ny questions in your very
well witten statenent, so | don't have too nuch.

| did have a question, | don't know if you heard
me ask the previous w tness about whether your farm would
neet the small business definition of under $3.7 mllion.

A My farm woul d.

Q Yeah. Ckay. Thank you
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And the previous wtness tal ked about how the
Class | nmover nakes it harder for themas a producer to
manage risk, the current average plus $0. 74.

Wuld you -- do you find that same issue for you
since you do utilize a lot of risk managenent tools?

A | would say that, no, I would not have the sane
experi ence.

Q Ckay. So you are able to manage relatively well
because you know -- speaking to your previous point,
because you know the rules well and you understand thenf

A. | woul d agree, yes.

Q Ckay. And then you talk -- ny one |last question
about on the del ayed inplenentati on and how t hat woul d
i mpact your farm and your farmwould | ose noney. | just
want to nmake sure |'mclear.

So your farmwoul d get whatever the price is that
you | ocked in?

A. Ri ght .

Q But you wouldn't get any of the upside benefit
fromincreased conponents, per se?

A Yes. Correct.

Q Anot her question. | know National MIk has
proposed the 12-nonth delay, in which you support. But if
t he Departnment was | ooking for -- well, the Departnent is
| ooking to figure out what a proper delay would be. So
let's say it was less than 12 nonths, it was nine nonths,
it was six nonths. | don't know what the magi c nunber
m ght be. Maybe it is 12.

2023
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But if it was |ess than that, how woul d you adj ust
your risk managenent strategies if that was, in fact, the
case?

A. | woul d probably | ook to adjust the length of tine
that | was looking to forward contract mlk or | would be
contracting mlk with different price targets in m nd,
post inplenmentation. |If, say, | was wanting to do
sonet hi ng beyond the inplenentation, but before it had
occurred, ny price targets would probably be different
because | would have to take into account the change that
woul d occur to ny mlk price.

Q And woul d you find yourself nmaybe not going as far

out just because you are not sure when the change woul d

happen?
A. Yeah. | would probably shorten the length of tine
| would be willing to go out. That would be a major

factor in ny decision-naking.
Q Ckay.
M5. TAYLOR: | think that's it from AMS. Thank
you so nuch.
THE COURT: Redirect?
M5. HANCOCK: Thank you, M. Wedeneyer.
Your Honor, we would nove to admt Exhibit 136.
THE COURT: (bjections?
Seeing none, Exhibit 136 is admtted into the
record.
(Thereafter, Exhibit Nunmber 136 was received

i nto evidence.)
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M5. HANCOCK: | appreciate your tine today.

THE W TNESS: Thank you.

THE COURT: Yes, thank you. | appreciate you
com ng in.

M5. HANCOCK:  Your Honor, our next dairy producer
W tness is Kristine Spadgenske.
KRI STI NE SPADGENSKE,
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Your wi tness.
DI RECT EXAM NATI ON
BY MS. HANCOCK:
Q Good norning. Wuld you mnd stating and spel ling
your nane for the record?
A. Sure. Kristine, K-RI1-ST-1-NE, Spadgenske,
SP-A-DGE-NS-K-E
Q And what is your nmiling address?
A. Mai | i ng address is 1405 North 98th Street, Kansas
Cty, Kansas, 66111.
Q And did you prepare a witten statenent identified
as NWPF Exhibit 73?
A | did.
Q Thank you.
Wuld you mind providing us with that statenent?
A Absol utely. Thank you.
THE COURT: Do we want to mark it?
M5. HANCOCK: | apol ogize. Your Honor, | believe
t he next exhibit nunber is 137.
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THE COURT: It is.

M5. HANCOCK: Thank you. |If we could mark NVPF-73
as Exhibit 137.

THE COURT: That's done.

(Thereafter, Exhibit Nunmber 137 was marked

for identification.)

M5. HANCOCK: Thank you.

BY Ms. HANCOCK:

Q Go ahead.

A. Good norni ng, and thank you very much for the
opportunity to be here.

My nanme is Kristine Spadgenske, and | ama dairy
farmer from Menahga, M nnesota. On our famly farmwe
m | k around 350 cows and farm 1, 000 acres of corn and hay
that we feed to our aninals.

Gowng up on a dairy farm and with ny husband
and | starting our own dairy in April of 1994, | have cone
in second to cows ny whole life. Since growing up on the
farm and now working on ny own dairy, | have seen
signi ficant changes in the industry including consuner
preference of dairy, expenses on the dairy and in plants
and also in the conmponents of mlKk.

Wiile ny farmand fanmily keep ne plenty busy, |
have a passion for being involved in the industry and
pronoting the goodness of dairy. M husband, Mark, and |
have been farner-owners of our m |k marketing cooperative,
Dairy Farnmers of Anerica since starting the dairy in the
m d- 1990’ s.
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| currently serve on DFA's Central Area Counci
and Corporate Board of Directors. Additionally, | amvery
involved in the pronotional armof the dairy industry
where | chair the M nnesota Division of Mdwest Dairy and
reside on Mdwest Dairy’ s Corporate Board. Qutside of
dairy, | have been the clerk of Runeberg Townshi p since
2005, | and serve on the Todd-Wadena El ectric Cooperative
Boar d.

My husband and | have four children and a
daughter-in-law. W are thankful for the opportunity to
rai se our children on the farmwhere they have | earned the
meani ng of hard work, perseverance, and sacrifice. Each
of our children have enbraced farmlife and have an active
interest in working on the farmand/ or the agricultural
community. M famly is actively involved in our church,
communi ty, and school. Including 4-H and FFA.

In addition to our community invol venment, our farm
is always open to public tours. W host around 90
first-graders on the dairy each spring where they can
| earn about how we care for our cows and the nutritious
m |k that they produce.

From serving on industry boards to hosting farm
tours, it remains a top priority to nme to highlight the
i nportance of dairy and work to ensure a future for
dairying for the next generation, |ike ny children.

| appear today in support of the proposals
submtted by National M|k Producers Association. Wile a

conproni se, the conprehensi ve NVMPF proposed package ai ns
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to create bal ance, considering the needs of both dairy
farmers and processors, to ensure a healthy and stable
dairy industry for years to cone.

Thi s has been a chall engi ng year on our dairy
farm Since Decenber of 2002 (sic), the AIl MIk Price
has declined by nore than $5 per hundredwei ght, which is
inline with the decline in ny mlk check so far this
year.

For our farm along with nmany other dairy farns,
costs of production have not declined to the sane degree
as the mlk price. Dairy farners operate on a slimmargin
al ready, so when facing low mlk prices and hi gh costs,
it’s nearly inpossible to be profitable right now.

We have faced significant inflation in our input
costs since 2020. For instance, feed, fertilizer, seed,
fuel, and equi pnment costs, and repairs have doubl ed or
even tripled in the last three years.

Because of increased input costs on our dairy, we
need a pay price of at |east $20 per hundredwei ght just to
break even. For conparison, | ask each of you to consider
cutting your incone in half, but retain the sane expenses,
and you tell me how you are going to pay the nortgage, the
utilities, and the groceries.

Qur dairy enploys four full-tinme enpl oyees, and in
order to retain responsible enpl oyees, we nust conpete
with the increasing | abor costs, as well. The cows on our
dairy provide an incone for six famlies, and the

i mbal ance between m |k price and costs nakes our financi al
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situation unsustainable for ny famly and the famlies
that we enploy going forward. |In all honesty, our farm
cannot survive nmuch nore added financial pressure.

Al'l things equal, even a small increase in
Make Al l owances can detrinmentally decline farmer mlk
prices. | understand that Make Al |l owances are an
i nportant aspect in determ ning Federal Order C ass
Prices, and fromtine to tinme there is a regulatory need
to adjust them

| ask that in doing so that the USDA consider the
I npact on dairy farmoperations' mlk prices, and nore
inportantly, the inpact on dairy farmprofitability. The
nor e nodest changes proposed by NMPF, which they have
indicated will lower farmmlk prices by about $0.50 per
hundredwei ght is a troubl esone but acceptabl e change.

The significant changes proposed by the
I nternational Dairy Foods Association and the W sconsin
Cheese Manufacturers Associati on woul d be nmuch nore
detrimental to nmy mlk price and shoul d be rejected.

Cheese manufacturers can pass on the higher costs
when they sell their cheese. | don't have the ability to
do that. M Ik buyers at manufacturing plants al so have
ot her neans to cover their operating costs, including
| owering over-order prem uns and using revenue from
Federal Order depooli ng.

| strongly object to allow ng manufacturers to
doubl e dip by continuing to have ot her nmeans to cover

their production costs and to take additional noney out of

2023
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my mlk check. For this reason, a nore nodest
Make Al |l owance adj ustnent approach is appropriate.

| understand that the proposal to change the skim
m | k component factors is based on dairy farm conponent
test increases. In 2022, ny mlk tests averaged butterfat
of 3.94, protein of 3.9, and other solids of 5.71. Qur
conponents have steadily increased since 2013. Factors
such as genetics, good soil heath, and high-quality feed
have led to an increase in these levels, and | only expect
themto go higher as we utilize nore advanced research.

We do currently utilize risk managenent tools on
our dairy. You see, we used to be able to ride the highs
and lows of the mlIk price, but increased costs and
shrinking profit margin has nmade that increasingly nore
difficult to do. Because of this, we do forward contract
feed, fuel, and mlk.

Qur current mlk forwardi ng contract ended in Muy.
W are | ooking at options to extend coverage through 2024
while also utilizing the Dairy Revenue Protection Program
Ceneral ly, we begin covering our mlk price during the
third quarter of the year prior to producing and
delivering that mlKk.

It is inportant to the success of ny risk
managenent prograns that the Federal Orders do not change
the fornulas for transactions | enter into well before the
knowl edge of the change and the timng of its
i npl enent ati on.

|deally, | would |ike an 18-nonth del ay, but that
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said, | recognize the broader needs of the dairy industry
and support an earlier inplenentation, this tinme, of
course, for the changes of the Make All owance, C ass |
Mover, and the protein price formula.

However, the conponent change and any future
changes in the skimmlk conponent factors should be
del ayed 12 nonths or nore. Additionally, any future
changes to the Make Al |l owances shoul d be del ayed 12 nonths
or nore.

| close by repeating ny support for the NVPF
proposals to change the Cass | nover, elimnate barre
prices fromthe Cass IlIl protein price formula, and
updating of Class | differential and producer price
surface. Ohers fromDFA will be speaking nore directly
to these three issues.

Spadgenske Dairy is not just a business, it is our
livelihood. It is where we |ive and raise our children.
It’s who we are. Thank you for allowing ne to testify
today on these issues that are very inportant to ny famly
and the future success of our dairy business.

Q Thank you, Ms. Spadgenske.

M5. HANCOCK:  Your Honor, we woul d open her up for
cross-exam nation at this tinme.

THE COURT: Yes. (Cross?

M. Rosenbaum

CRCSS- EXAM NATI ON
BY MR ROSENBAUM

Q St eve Rosenbaum for the International Dairy Foods
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Association. Nice to neet you.

A
Q

Thank you.
On page 2, you nmake a statenent which I'd like to

ask you a few questions about. This is the first sentence

of the | ast paragraph, where you say, and | quote:

"Cheese manufacturers can pass on their higher costs when

they sell their cheese."

So let nme just explore that a bit. Let's assune

that you're a manufacturer of cheddar cheese, which is the

product used to set mnimummlk prices. You are aware of

t hat ?
A.

Q

Uh- huh.

Sorry. You need to say yes or no for the

reporter.

A
Q

A
Q

Yes.

The uh-huhs, it's hard for her to type those out.

Ckay. So that was a "yes," correct?
Yes.
Al right. So -- and are you aware that the --

|"mgoing to oversinplify slightly -- but the way the

Feder al

MIlk Oder systemsets mnimummlKk prices, is

they take the selling price of cheese, cheddar cheese

specifically, they deduct a Make Al |l owance, which is

supposed to reflect the cost of nmanufacture, and then the

remai ning noney is the mnimummIlKk price.

Are you famliar with that general --
Yes.

- - nmet hodol ogy?
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A Yes.

Q And are you aware that the Make Al l owance is a
fixed anmount in the fornula?

A Yes.

Q It's not subject to any autonmatic revisions based

upon, you know, inflation indices or anything like that,

correct?
A Yes.
Q It takes a hearing |like the one we're engaged in

now to change that Male Al owance, correct?

A Yes.

Q And indeed that's sonething that all parties --
well, not all parties -- several parties on both sides, so

to speak, are proposing to do, correct?

A Yes.

Q So under that circunstance, | nean, let's assune
that the price of cheese is -- I'"'mjust going to nmake it
sinplified -- is $2, which is perhaps somewhat optimstic

right now, but let's assune cheddar cheese is selling for
$2 a pound. Ckay?

A Yes.

Q Are you with ne?

And let's assune the Make All owance is $0. 20,
which is, in fact, what it is currently, although we're
proposing to increase that, as is National MIk. But
under the current system the regulated mninmnummlk price
is $1.80.

Do you see what |'m sayi ng?
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A Yes.

Q Do you agree with that?

A Yes.

Q And obviously it gets converted into hundredwei ght
of mlk. I'mtalking in terns of dollars for cheese. But
you understand the basics of what | am doing, correct?

A Yes.

Q So if ny -- let's say ny costs have gone up from
$0.20 to $0.25. kay? And so let's say that |
therefore, increase ny price to $2.05. Ckay?

But, in fact, hasn't ny obligation to pay farners
gone up to $1.85 because it's $2.05, ny cheese price has
gone up by a nickel, but I"'monly allowed to hang on to
$0.20 of that in the formof a Make Al l owance, and so ny
obligation to the farners has gone up from $1.80 to $1. 85.

Do you see ny nath?

A. Yes, | do.

Q And as a result, in fact, although you m ght say
have been able to increase ny cheese price because of
hi gher costs, in fact, | have had to -- | have not been
able to hang on to a penny of those higher prices because

my mninmumml k obligation has gone up by that exact sane

anmount .
Do you see that?
A Yes.
Q Ckay. And is that -- do you agree that's how the

syst em wor ks?
A Yes.
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Q Ckay.
MR. ROSENBAUM That's all | have. Thank you.
THE COURT: Further cross?
Dr. Cryan.

CROSS- EXAM NATI ON
BY DR CRYAN:
Q Roger Cryan for American Farm Bureau Federation

Thank you.

And t hank you, M. Spadgenske, for com ng out and

2023

participating in this hearing. And I'minpressed with the

extent of your engagenment with the dairy industry and
agriculture generally. So thank you for all of that.

A. You' re wel cone.

Q Could you talk a little bit about the inpacts on

you and your nei ghbors of depooling and negative PPDs,

the -- | nmean, | think you've touched on sone of that, but

can you tal k nore specifically about how negative

depooling -- negative PPDs -- depooling and negative PPDs

affect you and your nei ghbors?

A. Yeah. W -- in our area, we are in Federal

Order 30, and we have seen very consistent negative PPDs.

The one thing a dairy farnmer never wants to see in their

mlk check is a negative, and it's very, very difficult to

even explain PPDs to a dairy farner why there has to be a

negative. So ny support is, obviously, to nmake sure that

we can get the nost dollars back into the farners' mlKk
check.
Q And when -- and when those PPDs not only are
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negative but vary quite a bit, that has an inpact too; is
that right?
A Yes, it does.
Q Very good.
DR. CRYAN. Thank you. Thanks very nuch.
THE W TNESS: Yes.
THE COURT: M. Mltner.
CRGOSS- EXAM NATI ON
BY MVR. M LTNER
Q Good nor ni ng.
A. Good nor ni ng.
Q Ryan M Iltner representing Select MI Kk Producers.
M . Rosenbaum asked you sone questions about the
first sentence of the | ast paragraph on page 2. | wanted
to ask you about another sentence in there where you wite
about "m | k buyers at manufacturing plants al so have ot her
nmeans to cover their operating costs, including |owering

over-order prem unms and using revenue from Federal O der

depooling. "
| have to admt, I'mnot famliar with the
over-order premuns in Order 30. Are you -- are there
currently dass Ill over-order premuns in that order?
A Yes.

Q There are. Ckay.

So even despite the increases in manufacturing

costs, those manufacturers are still able to pay
over-order premuns on Class |117?
A Yes.
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Q Ckay. Tell nme about your experience or the
experi ence of other farmers in your comunity about the
i npacts of depooling by cheese nmanufacturers.

A. So the benefit of being the nenber of -- a farner
nmenber - owner of a cooperative is that when there is
depool i ng, DFA does pass that revenue back on to the dairy
farmer.

Q Ckay. And so the followup on M. Rosenbaum s
guestioni ng where he was descri bing a cheese plant that
was paying the Cass Ill price for mlk but was pool ed, so
they had to, when a cheese plant depools, even if they are
still paying the Class IIl price, they are able to retain
some benefit fromthat, correct?

A Yes.

Q And that's what you nean by doubl e di ppi ng?

A Correct.

Q Ckay. O her than that particular context, what --
was there anything else that you neant as far as double

di ppi ng, things that you saw that m ght be unfair to the

pr oducer ?
A No.
Q Ckay. | asked the previous producer who was

testifying about risk nmanagenent, and you have a simlar
statenment in your testinony about -- about when we shoul d
i npl ement changes.

And do you have thoughts on where we draw t hat
i ne between what we shoul d del ay and what we m ght want

to i nplement right away?
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A. No, | do not. But what | can tell you is that if
" m | ooking at forward contracting ny mlk, and there's a
change in the formula, let's just say $0.50, that could
nmean $4, 000 on average for our dairy, $4,000 less in ny
m |k check for that nonth. 1 can do a lot with $4, 000.

Q Does it make a di fference whether that $0.50

change is a change that shows up in the Class | price or

the Class IIl price?
A. M/ mlk is a Cass |l market.
Q Ckay. | have one nore question back on page 2.

You tal k about National MIKk's Make All owance
proposal and howit's relatively nodest conpared to others
but still has a $0.50 inpact. Part of National MIKk's
rationale is that we may want to go get better data on
pl ant costs, which -- which mght nean that that $0.50
hits again in two, three years, or maybe not. W won't
know until and if we get the data.

But what -- what would the inpacts to your farm be
if, let's say, we have a $0.50 change due to
Make Al |l owances now and then another $0.50 or so three
years down the road?

A | cannot actually answer that question right now.
Q Ckay.

MR. M LTNER  Thank you very nuch.

THE W TNESS: You're wel cone.

THE COURT: Further cross?

Seei ng none, ANMS?

111/
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CROSS- EXAM NATI ON
BY M5. TAYLOR:
Q Good nor ni ng.

A Good nor ni ng.

Q Thank you for comng to testify today.

A Thank you.

Q M. MIltner is continuing to take ny questions,
SO -- but he does it nore eloquently that ne, so that's

not a problem That only | eaves ne with a coupl e of
guestions for you.

|"'msure you heard ne ask other w tnesses we had
this norning about whether they neet -- their farm neets
the small business definition. Wuld your farm neet that
definition?

A. Yes, it does.

Q Ckay. And on the topic of risk managenent, | read
fromyour statenent you do forward contracting, and you
are also utilizing Dairy Revenue Protection progran is
that right?

A. That is correct. W have nostly done forward
contracting. Dairy Revenue Protection is sonmething that's
fairly new for us. But we do also use DMC, Dairy Market
Cover age.

Q Ckay. We at USDA are glad to hear that piece.

You said -- let's see. You generally begin
covering your mlk price risk during the third quarter of
the year, so in the fall sonetine.

And is that for the entire next year? How far out
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do you contract?

A. Yeah. It totally depends what contracts m ght be
of fered and what we're thinking. Again, | will be honest
and say that, you know, forward contracting is pretty new
for us. As | said, on our dairy, we were always able to
ride the highs and | ows, and we're not able to do that
anynore. So now we need to | ook at nore tools in the
tool box. But it just totally depends, you know, what
we're | ooking at for contracts and where we're sitting.

Q Ckay. And so you tal k about your preference would
be an 18-nonth del ay, although you support the 12-nonth.

s the 18-nonth just because it gives you the nobst
options for how far out you could go?

A On our dairy we -- and the other dairies, yes. W

need the nost options possible in order to be able to grab

t he best -- nost anount of revenue that we can.
Q Ckay.
M5. TAYLOR: That's it from AMS. Thank you so
much.
THE WTNESS: Thank you
M5. HANCOCK: Thank you for your timne today.
Your Honor, we would npove to admt Exhibit 137.
THE COURT: (bj ections?
Seei ng none, Exhibit 137 is made a part of this
record.

(Thereafter, Exhibit Nunmber 137 was received
i nto evidence.)
M5. HANCOCK: And, your Honor, we have one nore
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W t ness, producer Brian Rexing.
THE COURT: Yes. Ms. Spadgenske, thank you for
comng in. W appreciate having you here.
THE W TNESS: Thank you very nuch.
THE COURT: You may | eave the stand.
Rai se your right hand.
BRI AN REXI NG,
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Your wi tness.
DI RECT EXAM NATI ON
BY MS. HANCOCK:
Q Good norning, M. Rexing.
Wul d you state and spell your nane for the
record, please?
A Yes. M nane is Brian Rexing, B-R-I-A-N, |ast
name Rexing, REX-I-NG
Q And what is your nmailing address?
A. Mai | i ng address 1405 North 98th Street, Kansas
Cty, Kansas.

Q Did you about prepare a witten statenent
identified as Exhi bit NVPF-807?
A Yes, mm' am

M5. HANCOCK: And, your Honor, | believe the next
exhibit nunber is 138, if we could assign that to this
docunent .

THE COURT: So marked.

(Thereafter, Exhibit Nunber 138 was narked
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for identification.)
M5. HANCOCK: Thank you.
BY Ms. HANCOCK:
Q M. Rexing, would you m nd providing us with your
statenent, please?
A Sure can.

First of all, welcome to ny honme state of |ndiana.
| have the pleasure of residing and farm ng here, so
wel cone all to our beautiful state.

My nane is Brian Rexing. | ama dairy farnmer from
Fort Branch, Indiana, where ny famly and | farm 3500
acres, with a large portion of the crops being used to
feed our 1200 mlk cows. | have grown up dairying with ny
fam |y and have owned ny current operation with ny wife
for 15 years. This has allowed nme opportunities to engage
in the industry I love, including representing dairy
farmers. | ama farner-owner of Dairy Farnmers of Anerica
and currently serve as the Chairnman of DFA s Sout heast
Area. | also serve as the 2nd Vice Chair of DFA s
Cor por at e Board.

| appear today in support of the five proposals
offered by National MIk Producers Federation, in which I
am al so a board nenber of:

First, Limt the Make All owance increase to NWF' s
proposed levels; return to "the higher-of" cal culation of
the Cass | nover; elimnate the 500-pound barrel cheese
pricing fromthe calculation of the Class IIl protein

price; increase and regularly update the ski m conponent
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tests used to determ ne the Federal Order skimmlk price;
and adopt National M|k Producers Federation’s C ass |
price differential proposal.

Thi s has been a chall engi ng year on our farm
Si nce Decenber of 2022, ny pay price, as reflected in ny
m | k check, has decreased by al nbst $6 per hundredwei ght.
Unfortunately, our costs of production have not gone down
to the sane degree, and our dairy’ s profitability has been
reduced substantially.

Addi tionally, we have faced significant input cost
inflation since 2020. For instance, |abor costs have
i ncreased 35 to 40%in the last 18 nonths; the cost of
feed has nearly doubl ed; supply costs, including
medi ci nes, cl eaning chem cals, and sanitizing solutions,
have doubl ed over the past couple years; the cost of fue
has i ncreased by 50% m |k hauling costs have gone up by
40% and the cost of putting a crop into the ground has
i ncreased by 60 to 75%

The cost increases | have nentioned nust be taken
out of the profitability of our dairy and farm ng
operation; we have no other way to pass al ong these cost
I ncreases.

In 2019, the dairy industry agreed to revise the
process for determning the Class | nover. The agreenent
was to use the average-of the Advanced Class IIl and
Class IVskimmlk price plus a fixed differential of plus
74 per hundredwei ght. This change replaced the use of the

hi gher - of Advanced Cass IIl and Class IV skimmlk price
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("higher-of") that had been in place since 2000.

W were told this change was inportant to the
Class | processing industry to allow themto use risk
managenent strategies to hedge their Cass | mlk costs.
W were told this change was to be revenue neutral to the
producer mlk price.

However, in the short tinme since inplenentation,
we have seen Federal Order blend prices nove | ower because
of the Cass | nover change. For only a very narrow price
range will the "average-of" Class | nover outperform or
even be equal to the "higher-of" Cass | nover.

Since inplenentation, NMPF estinmates that dairy
farmers' mlk prices have been reduced by $950 milli on,
and ny experience supports this data. This is just not a
COVI D- 19 era anonaly.

NVPF staff have determ ned that since
i npl ementation, for 29 of 52 nonths, the "average-of"
Class | nmover has returned Class | prices that are, on the
average, $1.30 per hundredwei ght | ess than what coul d have
been achi eved by the use of the "higher-of."

By conparison, for the remaining 23 nonths of the
52 nont hs since the change was nade, the "average-of" has

returned a higher Class | price than the "higher-of," for
an i nmprovenment of just $0.42 per hundredwei ght. This
denonstrates the goal of revenue neutrality has not been
achi eved and has been to the detrinent of dairy producers.
Based on the proposals by NWPF, the International

Dai ry Foods Association, and a group of m |k handlers
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called the M1k Innovation Goup, it seens there is near
uni versal support to do sonething to fix the Cass |
nover .

Al so, there is near universal support by the
industry for the Class | nover to revert to the
“hi gher-of ," or, if using the average-of price to define a
nmechanismto be equal to the "higher-of" over a period,
say 24 nonths.

Because the dairy industry supports a change that
is the equivalent of reverting to the "higher-of," | urge
the Secretary of Agriculture to readopt the "higher-of"
nover to set the Class | price. M dairy needs the
Class | revenue in ny blend price imrediately; | cannot
afford to wait 30 or nore nonths for the added revenue.

| understand that the proposal to change the skim
m | k conmponent factors is based on proven and docunent ed
tests of farmm |k that show i narguable increases in mlk
conponents. In 2022, ny mlk averaged 4.17% butterfat,
3.11% protein, and 5.82% ot her solids.

Qur conponents have steadily risen as we react to
mar ket signals. For exanple, the significant increases in
butterfat content of ny mlk, which allows us to capture
addi tional revenue in ny mlk check. W plan to continue
to utilize new i deas and nmake inprovenents on our dairy to
i ncrease the m |k conmponents of our mlk. Being
associ ated with Federal Order #5, one of the four
skimbutterfat pricing orders, nmakes the adoption of the

NMPF proposal even nore inportant.
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We participate in risk managenent strategies to
| ock in costs, pay prices, or both. It is inportant to
t he success of ny risk managenent strategy that the
Federal Order mlk pricing formulas are not changed
w thout a |lengthy notification period.

| deally, there would be a 12-nonth delay in
i npl enentation after the revised skimm |k conmponent
factors in the class pricing formul as have been adopt ed.

That said, | recognize the broader needs of the
dairy industry and support an earlier inplenentation for
sone of the other changes found in NMPF s proposals, i.e.
i ncreasi ng Make Al l owances, reinstituting the "higher-of"
in the ass | nover fornula, and elim nating 500-pound
barrel cheese pricing fromthe Cass IIl protein price
for mul a.

| close by reiterating ny support for NWF s five
proposal s:

(1) Limt the Make Al l owance increase to their
proposed | evel s;

(2) Return to "the higher-of" calculation of the
G ass | nover

(3) Elimnate the barrel cheese price fromthe
calculation of Class IlIl protein price;

(4) Increase and regularly update skim conponent
tests used to determ ne Federal Order skimmlk price;

(5) Adopt National MIk Producers Federation’s
Class | price differential proposal.

O hers representing DFA will be speaki ng nore
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directly on these issues.

| want to thank you for allowing ne to testify
today on these issues that are very inportant to ny famly
and the success of ny dairy. And also, it's very
inportant to the nenbers that | represent in ny position
with DFA, so | really appreciate the opportunity for
allowing us this tine today.

Q Thank you for your testinony, M. Rexing.

M5. HANCOCK:  Your Honor, we would submit himfor
Cross-exam nati on.
THE COURT: Cross?
Dr. Cryan.
CROSS- EXAM NATI ON
BY DR CRYAN:

Q Good norning, M. Rexing. |'m Roger Cryan for
American Farm Bureau Federati on.

You are a Farm Bureau nenber; is that right?

A. Yes, sir.

Q And very inpressively engaged on behal f of your
fellow dairy farnmers across the co-op, and that's a pretty
inmportant thing. And we're -- we support the co-op
principle. | would like to put that on the record.

Could you talk a little bit about the inpacts of
depool i ng and negative PPD on you and your nei ghbors?

A Vell, | think, you know, whatever -- whatever
wor ks best to benefit the nenbers' check is definitely
what we want to see happen with m |k pricing.

Q Ckay.
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A. And, you know, negative PPDs sonetines can fee
i ke a gender reveal party. You never know what it is
going to be until you open up your mlk check up and see.
And, you know, if we can stabilize that, it would sure be
better.

Q And it has different inpacts on different farnmers
at times; is that right?

A. Absol ut el y.

Q You attended our forumin Kansas City |ast year
| ast Cctober?

A. Yes, | did. And | do want to thank Farm Bureau
for hosting that. That was a very -- it was a great
gat heri ng of know edge, ideas, and | do want to appreciate
the opportunity to represent DFA at that and ny fellow
nmenbers that | represent. And | do appreciate Farm Bureau
coordinating that and taking the tinme to have that. |
felt like that was a very good event.

Q And we really appreciate your participation, and
we appreciate the active engagenent of DFA sending
nmenbers. And we appreciate the participation of Nationa
M|k who sent peers, anong others. It was -- and | think
Jimwas there as well, JimSleeper. So it was -- it was a
constructive process that, as | said earlier, resulted in
a-- in a statenent, a joint statenent, from National MIKk
t hat was signed on by a nunber of other groups.

And | guess -- I'lIl hit on a couple of the
consensus itens that cane out of that consensus, of your

consensus. One of themwas to support for higher -- the
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hi gher-of, which you are advocating for. That was pretty
clear that that was supported by producers.

s that -- that was your experience as well?

A Yes. Absolutely. | think, in that forum we got
the opportunity to learn that, you know, we as farners
aren't that far apart. The nore we talk, the nore we
|isten, the nore we | earn about each other, and the nore
we' re aligned.

Q And at that forumwe had representatives from
processors and co-ops and a | ot of groups to make sure
that the conversation took those things into account?

And anot her consensus itemthat canme out fromthe
farmers' side was that ultimately we would | ove to see
mandat ory audi ted surveys of processors' costs and yields
as a basis for Make All owances going forward. | know that
in -- in the absence of that direction to the USDA to do
t hat from Congress, which we're working on, National MIKk
i s advocating for noderate increases.

But that ultimately, | believe National MIlk in
the forum and | think you agreed, that ultimately the
idea is to have that sort of an audited nmandatory survey

to base Make Al |l owance changes on; is that correct?

A. Yes. | think the statenent, if you can't mneasure,
you can't nmanage applies. So, yes, | amfor the audits.
Q That's a good phrase. | appreciate that. |[f you

can't neasure, you can't nanage.
Did you get that? Thank you.

A. That's been ingrained in ny head since | was about
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that tall (indicating), so --

Q That's beautiful. | appreciate that.
DR. CRYAN. And -- and | really thank you for your
time. | thank you for your engagenent with the industry

and your participation here. And thanks agai n.
THE W TNESS: You' re welcone. Thank you.
DR. CRYAN. Thank you, all. |'m done.
THE COURT: M. Mltner.
CRGOSS- EXAM NATI ON
BY MR M LTNER

Q Good norning, M. Rexing.

A. Good norni ng.

Q Sanme questions for you that | had for the previous
producers about what proposals we should delay and what
proposal s we should i nplenent right away. You have a
statenent -- a sentence in your statenent that's very
simlar to the other two producers.

And so ny question is, for you, where do you think
we should draw that |ine?

A Well, | think, as in ny testinony, is what I'I|
stand behi nd, and you know, whatever -- the nore notice we
can give, the nore prepared we can be in our forward
contracting, risk managenent opportunities. And as |
mention in here, that's sone of the only opportunities we
have is to watch our costs. So, you know, |I'min support
of what | stated in ny testinony.

Q Ckay. And you said you're a producer on Order 5,

correct?
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A. Yes, sir.

Q Ckay. So -- so the proposals to update the
Class | base prices, that will also inpact your Class Il
and IV prices in Order 5, right?

A Correct.

Q Ckay. So -- soif -- 1 think there was previous
testinmony that said the inpact on IIl and IV -- Cass |1l
was around $0.80 and C ass |V was around $0.40. So if we
accept that, that's enough of a change in those prices
that you would want to delay inplenentation so that you
can better manage your risk, correct?

A. Yeah. Well, | think -- and as | stated in here, |
think it takes tine and preparati on when we do our risk
managenent strategies that we're thinking out that far,
so -- but, you know, when we conme up -- you know, | want
to see this inplenented in a proper way but just with
pl enty of noti ce.

Q Ri ght .

And so I'mtrying to figure out -- | think
Ms. Spadgenske said that the Make Al |l owance piece from
National M|k would have a $0.50 increase on Class II1I.
And so you're suggesting -- am| correct that you
are suggesting that the Make Al |l owance piece we shoul d
i npl ement right away, that should not be del ayed?

A. It just is what | represented in ny testinony.

Q Ckay. |Is there a -- | guess, is there a
di fference between at $0.50 i npact and an $0. 80 i npact?
Li ke, USDA is going to have to figure out where to draw
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the line, and is it based on dollars or is it based on
what cl ass changes, or is it just sonething we've got to
ki nd of nuddle through and figure out?
A |"mgoing to go with the nuddle through and figure
out .
Q Ckay. That's a fair answer.
MR. M LTNER  Thank you very nuch.
THE COURT: Further cross?
Seei ng none, AMS?
CROSS- EXAM NATI ON
BY M5, TAYLOR
Q Good norni ng.
A. Good nor ni ng.
Q Thank you for comng to testify today.
A. Thank you.
Q We at USDA appreciate the "nuddl e t hrough”
comment. That's all the tinme sonetines.
| first wanted to ask you about your farm
specifically and whether it would neet the small business
definition that | have asked other producers this norning
about .
A. No, ma'am W would not nmeet that criteria.
Q Thank you.
On the second page of your statenent you tal ked
about the inpact to the Cass | nover change, and then
| ater on, you tal k about how your -- well, you're on the
Sout heast Counci| for DFA and your mlk is pooled on
O der 5.
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So was the change in the nover particularly acute
for you, your farm and your Southeast dairy farm nmenbers
as it's a higher dass | utilization nmarket down there?

A. Let nme -- can you repeat the question so
understand it correctly?

Q Sure. So, | nean, we have had other w tnesses,
bot h producers and technical w tnesses, talk about the

i npact to producers because of the change in the C ass |

nover --
A Uh- huh.
Q -- nmoving fromthe average -- noving fromthe

hi gher-of to the average.

A Uh- huh.
Q | "' mwondering if you could discuss if that change
was -- was particularly harder on producers in the

Sout heast because you have nore Class | mlk down there or
not .

A. Well, | think it was, and | think it -- it didn't
all ow the Federal Order systemto work as it should. You
know, the Federal Order systemis designed to nmake sure
that there's quality, fresh mlk in areas for the
consuner, and | think it went against that.

Q And can you just elaborate on why you think it
went agai nst that?

A Because of the $950 million that was | ost.

Q Ckay. Thank you

And | think | gather fromyour statenent, when you

are tal king about, you know, generally, everyone in the

TALTY COURT REPORTERS, INC. 2364
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 06, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

I ndustry agrees we need to nake a change to the C ass |

nover. That's your testinony, right?

And whether it's a 24-nonth rolling average or a
36-nmonth rolling average, in the end, it is all just
sonehow get everyone back to the higher-of, in a way,
it mght be a longer termview. And | think it is your
testinmony, or is it your testinony that instead of doing

any of those kind of versions of that, just go ahead and

go back to the higher-of, it's sinpler?

A Yeah, | think -- yes, | think it is sinpler,
think it's -- you know, it's provided us a better price.

You know, dairy farmng is not a race, it is a marathon.

] ust

And | think it's something that gives us nore stability in

pricing our mlKk.
Q Okay. Thank you

And on the | ast page you talk about, on the mlKk

conponent issue, you have -- your farm has made deci sions

to increase the butterfat content of your mlKk,

speci fically.

| s that because you're in a skinmfat order, so you
are paid on fat?
A I ncreasing butterfats is sonething that happens by

better cow confort, better feed, just sinply how we handl e

our cows. So it is a cause and effect thing of being a
dairy -- better dairy producer, a better dairy farner.
And when you do all the things right, good things happen,
and it happens to result in butterfat a |lot of tines.

Q Ckay. And you answered sonme questions from
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M. Cryan about negative PPDs.
But | just wanted to clarify, for you in the
Sout heast, are you -- are you paid a PPD -- | nean, does

DFA pay out a PPD to its Southeast farners, or you are

still paid on skinffat basis?
A Skim fat.
Q Ckay. And then questions on your risk nanagenent

strategies. You say you participate in those. Could you
el aborate on what you do use for risk managenent
strategi es?

A Yes. | -- it's kind of |ike Karl nentioned
earlier. Ri sk managenent strategies aren't for us to hit
the home run to try to get the highest price. W're
trying to take out the lowest of the lows. You know, it
is all about cash flow nmanagenent. W have bills to pay,
and at the end of the nonth, we have to have enough
revenue to cover those bills.

So when | can nmeke an -- when | can see where |
can make a profit is where | lock in prices. | don't wait
for the hone run. But if | know | can nake a profit,
that's where | lock in, because as | was once told, you
wi Il never go broke nmaking a profit.

So when we have opportunities, whether we're
| ocking in sone feeds and |ocking in mlk at the same
time, usually if I"'mdoing one, I'"'mdoing a little bit of
the other. So we try to marry the two deci sions and nmake
it the best we can for our farm

Q Ckay. Do you use forward contracting or DRP or --
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A | have used forward con- -- | have used DRP. |
have done forward contracting. | have done -- | have done
alittle bit of everything in the past. And | try to --
what | dois | try to do a certain percentage of ny mlk
all the tinme and stay consistent.

Q Ckay. And how far out do you try to go,
general | y?

A Whenever | know | can lock in a profit. But
usual 'y, you know, |'m Il ooking at a year out.

Q About a year out. Ckay.

And we had a producer earlier testify that the
current Class | nover inpacts their ability to hedge.

Do you find that? Do you have that sane issue, or
not so much on your farnf

A. Ask that again, please.

Q Yeah. W had an earlier producer testify that the
current Class | nover does inpact their ability to hedge,
and | think that's -- was in relation to the anmount of
mlk -- of their mlk that goes to the Cass | nmarket.

So I"mcurious if you find that sane difficulty,
t hat sonehow the current Cass | nover fornula inpacts
your ability as a producer to hedge your risk?

A. Yes. | think it does inpact ne. And | can't
speak on his behalf. | don't know how, you know, his farm
operates. But it does inpact ne a little bit on ny
deci si on- maki ng.

Q Ckay.

M5. TAYLOR. That's it from AMS. Thank you so
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much.
THE W TNESS: Thank you.
THE COURT: M. Rosenbaum
CRCSS- EXAM NATI ON
BY MR ROSENBAUM
Q St eve Rosenbaum for the International Dairy Foods
Association. A few questions that are related to what you
were just asked by the Departnent of Agriculture.
Start by saying good norning.
A Good nor ni ng.
Q So were you -- let ne start this again, take a
step back.
You are aware that the system of determ ning the
Cass | nover for -- skimnover was changed based upon
| egi sl ation enacted at the recommendati on of both the
| nternational Dairy Foods Association and the National
M| k Producers Federation?
A Yes.
Q Were you on the -- were you the chai rman of DFA
Sout heast area back at that time in 2017 and ' 18?
A. No, sir.
Q Ckay. Were you involved at all in the

consi deration of whether that |egislation was a good idea

or not?

A. | was on -- | think I was on National MIk around
that tinme, if I -- | don't renmenber the exact date. But |
was close into that tine. If | was, | was new.

Q Ckay. So are you aware that -- |'msure you are
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aware, but let me just ask it -- that the new fornula, the
one that takes the average-of the Class IlIl and Cass IV
advance price plus $0.74, was intended to end up with a
price that on average was going to be the sane as the

hi gher-of Cass Ill or IV, that that was the intention?

A | am aware of the intention, yes.

Q And have | accurately stated the intention?

A Yes.

Q Ckay. And obviously we know that at |east 2020,
and to sone extent forward, that has not proven out,
correct?

A Correct.

Q Now -- but are you aware that one of the reasons,
in fact -- well, one of the reasons why both |International
Dai ry Foods Association and National M Ik Producers
Federati on supported the proposal, even though it was
intended to have a price neutral inpact, was that it would
enhance the ability to engage in hedgi ng?

A. On behal f of the processor?

Q Well, actually, both, and that's naturally why |I'm

aski ng the question, because you were asked sonme questions

about -- by USDA on that very subject.

And 1'Il just -- let me just -- this is -- was
submtted as an attachnent to our proposal, |IDFA s
proposal. |'mlooking at a docunent that's called -- and
this is a docunent that is fromlate 2017. It's a joint

docunent called NMPF and | DFA Dairy Price Ri sk Managenent

Recommendati ons fromthe Upcomng FarmBill. GCkay? And
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it is addressing this very issue of replacing the
hi gher-of with the average plus $0. 74.

And the statenent is made, this is a joint

docunent, quote: "Changing the Class | nover to the
above-referenced price format" -- neaning the average plus
$0.74 -- "would" -- and there are a bunch of bullet
poi nt s.

And one of themis, and I'Il quote, "allow dairy

producers to effectively hedge the Cass |I portion of
their producer mlk paynents as they currently can for the
other portion of their paynents," end quote. Ckay?

So -- so | would ask you whether, in fact, you now
know i n advance that the nover is not going to be the
hi gher-of Cass Ill or IV but is going to be the
average-of Class IIl and IV plus a fixed anount, correct?

A Correct.

Q Now I'm -- | understand you are not happy with
the, if you will, dollars that results fromthat, and of
course, as you know, we have a proposal to address that
too. But in terns of the ability to hedge, doesn't --
isn't it -- isn't -- in fact, it's true, as National M Ik
and I DFA said at the tine, that having a nover that was
not based upon an unpredi ctabl e choice between Cass |1
or 1V nakes it easier to hedge, the Cass | portion of the
producer mlk paynent? |'mquoting the |anguage, as you
probably can tell

A As ny experience, it's not nmade it easier for

nysel f.
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Q Ckay. Doesn't it allow you to use Cass Il or
Cl ass |V hedgi ng tools because you know those are going to

be, for sure, the inputs into the Class | nover?

A. | am aware that, yes, it does use those as the
t ool s.

Q Ckay. \Whereas before you just -- the probl em was
it was going to be either Class IlIl or Class |V as the

nover, but you never knew which one in advance, and you
were just going to have to guess or just not hedge?
A | think all risk nanagenent strategies are

sonewhat of a guess, but they are hopefully an educated

guess.
Q But -- okay. But in this particular aspect of
hedging the -- a benefit of the current nover is you don't

have to guess, you know it's going to be the average- of
Class Ill and Class |V plus $0.74, correct?

A. You -- you do know t hat.

Q Ckay.

A. But as | stated, risk managenent is still a -- is
a best educated guess with the information you are
provi ded.

Q Ckay. Let nme turn to a different topic, which
actually hasn't conme up yet at the hearing. But if -- but
|"d I'ike your reaction, and | would also |like -- because
M. Cryan tal ked about sone neetings, |'mvery curious
whet her this issue was di scussed at any of those neetings.

If -- if National MIk's proposal was adopt ed,

with respect to the Class | nover, and let's say it goes
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into effect January 1, 2025, which is sort of a target, |

t hink, then, as of that date, going forward, the C ass |

nover is going to be the higher-of Cass IlIl or Cass 1V,
correct?
A Yes.

Q Just like it was before the change was nade in
2018, correct?

A Yes.

Q What ever consequences have resulted fromthe
current fornmula up through Decenber 31, 2024, wll just be

wat er under the bridge, correct?

A. | think that ship had sailed and we got to ride it
until its finished.
Q kay. So -- well, let ne -- let ne ask whet her

you have thought about the follow ng, which is have you

| ooked at -- | think you have | ooked at the International
Dai ry Foods Associ ation proposal, or at |east you have had
it mentioned to you. | think that's what you are
referenci ng when you tal k about, you know, the alternative
of , you know, doing sonething over 24 nonths, | assune you
were referencing the | DFA proposal --

A. No, I'"'mnot famliar with your proposal.

Q Al right. So -- okay. So you don't know whet her
that -- how that so-called | ookback proposal in |IDFA would
wor k, as of January 1, 2025, in setting the Cass | nover,
Cass | skimmlk nover?

A No.

Q Ckay.
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MR. ROSENBAUM  Thank you. That's all | have.

THE COURT: Further questions in the nature of
cross or re-cross for this w tness?

Seei ng none, Ms. Hancock.

M5. HANCOCK: Thank you, your Honor. W would
nove too admt Exhibit 138.

THE COURT: Seeing no objections, Exhibit 138 is
admtted into the record of this proceedi ng.

(Thereafter, Exhibit Nunber 138 was received

i nto evidence.)

M5. HANCOCK: Thank you for your tinme, M. Rexing.

Appreci ate that.

THE WTNESS: Thank you for the opportunity.

THE COURT: Yes, thank you, M. Rexing.

M5. HANCOCK: Your Honor, that concludes the
producers that we have to testify today.

THE COURT: Ckay. W have been going for two
hours. | guess let's take -- |I'm seei ng heads,
whi spers --

M5. HANCOCK: Sone excitenent.

THE COURT: -- expressing a desire for a break, |
think. And | think our reporter could use one.

| guess ny question -- | nean, should we take an
early lunch? Probably not. Al right. Let's say, ten
m nutes. Let's cone back at 11:40.

M5. HANCOCK: Thank you, your Honor.

THE COURT: Thank you, Ms. Hancock.

(Wher eupon, a break was taken.)
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THE COURT: On the record.

In an off-the-record discussion it was suggested
that we put Exhibit 124 into the record, and there was no
objection. So Exhibit 124, which was Edge-3, was admtted
to the record in this hearing. Thank you.

(Thereafter, Exhibit Nunmber 124 was received

i nto evidence.)

THE COURT: Ms. Hancock, your w tness.

M5. HANCOCK: Thank you, your Honor. W would
call M. Rob Vandenheuvel to the stand, which he's already
t aken.

Wul d you mnd stating and spelling --

THE COURT: Let nme swear himin.

Rai se your right hand.

ROB VANDENHEUVEL,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Your wi tness.

DI RECT EXAM NATI ON
BY MS. HANCOCK:
Q Good norni ng, M. Vandenheuvel

Wuld you mnd stating and spelling your nane for
t he record?

A Yes. It's Rob Vandenheuvel, R-O B,
V-A-ND-E-N-H E-U V-E- L.

Q And coul d you provide your mailing address for the
record?

A. Busi ness address is 2000 North Plaza Drive,
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Visalia, California, 93291.

Q Thank you.

Were are you enpl oyed?

A California Dairies, Inc.

Q And what is your role there?

A "' m senior vice president of nmenber and industry
rel ati ons.

Q Thank you, M. Vandenheuvel.

Did you prepare a witten statenent to respond to
t he proposal s that have been submtted here?

A | did.

Q And is that identified as Exhi bit NWMPF-1007?

A Yes.

M5. HANCOCK: Your Honor, for identification
pur poses, | believe we're up to Exhibit 140.
THE COURT: Yes. Is it 139? Let's mark this one,
NMPF- 100, as previously identified top right-hand corner,
wi Il be marked as Exhibit 139 for identification.
(Thereafter, Exhibit Nunmber 139 was narked
for identification.)
BY MS. HANCOCK:

Q M . Vandenheuvel, would you m nd providing your
statement for the record?

A. Yes. This testinony is presented on behal f of
California Dairies, Inc., hereafter CD, and is submtted
i n opposition of Proposal Nunmber 5.

As nentioned earlier, ny nane is Rob Vandenheuvel,

seni or vice president of nenber and industry relations for
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CDI. W are a Capper-Vol stead cooperative associ ation
qualified to market mlk on Federal M|k Marketing O ders,
hereafter FMMOs. W are a nenber of National MIKk
Producers Federation and oppose Proposal Number 5. | also
serve on National MIk's Executive Commttee, Economc
Policy Commttee, and Federal Order Task Force.

CDI is co-owned by 258 nenber-owners, operating
297 nmenber farns.

And to preenpt a question comng up |later, 29 of
t hose farns based on 2022 revenue from CDI would be a
smal | business. But that does fail to capture any non- CDI
revenue that | don't have visibility on.

Al'l of our nmenber farns are within the state of
California. Qur farms produced 17.1 billion pounds of
mlk in 2022, or 41%of California s total production. O
that total, 10.3 billion pounds, or 60.6% was received
and processed at one of six CDl -owned manufacturing
facilities, while the other 6.7 billion pounds, or 39.4%
was sold as bulk raw mlk to dairy product processors
t hroughout the State.

Anmong the products produced by CDI -owned
manufacturing facilities, butter and ml|k powder are a
vast mpjority, as four of our six facilities produce
butter and all six facilities produce mlk powders. CDI
al so produces a range of processed fluids that are
marketed in bulk to custonmers primarily in the Western
Uni ted States.

FMMO Price Discovery:
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In setting nonthly mninummlk prices, the issue
of how to conduct price discovery is inportant, as
evi denced by the nmultiple proposals in this hearing to
address that very issue. Specific to butter, the price
di scovery nechanismis currently the butter price as
reported by the National Dairy Products Sal es Report, or
NDPSR, under USDA's Dairy Product Mandatory Reporti ng
regulation. This includes the reporting of sales prices
and volunmes for salted butter with 80% butterfat in
25- ki | ogram and 68- pound packagi ng.

These specifications under the NDPSR match the
requi renents for butter eligible to be sold at the Chicago
Mercantil e Exchange, or CME, spot market. Wiile access to
an avail abl e spot market at the CME is not a | egal
requirenment, it is worth noting that such access is
avail abl e across all the other current products that are
used to set mninmummlk prices under the FMVO,

| nappropriate to Include Unsalted Butter:

Proposal Nunber 5, submtted by Anerican Farm
Bureau Federation, or AFBF, ains to fix sonmething that is
not actually broken. The reported price, whether fromthe
CVE or the NDPSR, of salted butter with 80% butterfat has
been and continues to be an industry-w de price index used
in sales and narketing of a vast majority of butter sold
inthe U S That includes different cuts -- such as
retail or food service -- and different varieties -- such
as salted, unsalted, or cultured.

The reported price of salted bulk butter is also
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the basis of a majority of the creamsales in the US., as
a mpjority of creamis sold on the basis of a multiple
applied against either a recent CVME or NDPSR butter price.

AFBF s contention that salted bulk butter is no
| onger an adequate surrogate butter price on its own is
based on data showi ng that NDPSR butter sal es vol unes
represent a snmaller portion of the total reported
production of all butter in the U S than what was seen at
the time of Federal Order Reformin 2000, or what was seen
ten years ago.

| submt that such a conparison is too sinplistic
to justify a change. The selection and refinenent of a
price discovery nethodol ogy should take nmultiple factors
into consideration, including but not limted to:

(1) |Is the product viewed by the marketpl ace and
used in the marketplace as an index in pricing other
product s?

(2) Does the product have a wi dely avail abl e
mar ket outlet?

(3) Can price discovery be achieved by tracking a
si ngl e product, thereby avoiding potential volatility in
the rel ationship between nultiple products?

Salted bulk with 80% butterfat neets all three of
t hese considerations. Conversely, the addition of
unsal ted bul k butter does not enhance any of these
consi derati ons.

| have already addressed why salted bul k butter

meets the first consideration above.
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Wth respect to the second consideration -- the
need for a wdely available nmarket outlet allowing for the
product to clear the nmarket -- there is no conparison
bet ween salted and unsalted bul k butter. CDI manufactures
both varieties of bulk butter. W produce unsalted bul k
butter exclusively for order, while we produce salted bul k
butter with any cream we are unable to produce and sell as
aretail, food service, or unsalted bulk item

The reason for that is sinple: Wen we need to
turn that product into cash and sell it into the
mar ket pl ace, there is an active market for salted bul k
butter, either on or off the Chicago Mercantil e Exchange,
as it is still the predom nant industrial-use butter in
the United States.

The third considerati on above is one that has cone
to light in a very significant way the past few years.

The industry has experienced the marketplace volatility

t hat can occur when nultiple different products are used
to generate a singular comodity reference price for

pur poses of calculating a mninumnonthly price for mlKk.
Specifically, I amreferencing the volatility in the

rel ationship between bl ock and barrel cheddar cheese, both
of which are currently used in calculating the protein
value in the Cass Il fornmula.

The spread between these two products, which has
ranged froma $0.61 pound premiumfor blocks to a $0. 20
per pound premumfor barrels in the past five years, has

denonstrated the significant nmarket risk associated with
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using nultiple products in the calculation of a single
comodity reference price. This, of course, is an issue
that National MIk Producers Federation is seeking to
address in Proposal Number 3, which CD strongly supports.

In conclusion, with respect to price discovery for
butter in the Federal M Ik Marketing Order price fornulas,
USDA shoul d deny Proposal Nunber 5 and maintain the
current FMMO net hodol ogy that utilizes bulk salted butter
with 80% butterfat.

Q Thank you, M. Vandenheuvel.

M5. HANCOCK: We woul d submit himfor
cross-exam nation at this tine.
THE COURT: M. English.
CROSS- EXAM NATI ON
BY MR ENGLI SH:

Q Good norning, M. Vandenheuvel. This is Chip
English with the M1k Innovation G oup. Nice to see you
agai n.

A You as wel .

Q And when we tal k about unsalted butter, | want you
to know ahead of tinme that our client group agrees with
you, for what it's worth?

So let me -- were you here yesterday for the
testi nony of the American Farm Bureau in favor of adding

unsal ted butter?

A | was.
Q Ckay. So sone of these questions wll go to sone
of that.
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You -- on the first page you tal k about the
i nclusion of salted butter with 80% butterfat.
And | want to clarify, that neans it has to be at

80% correct?

A Yes.
Q Ckay. And there was sone just |ack of
information, | think, sone information about exports.

Do you understand what is required for the export
mar ket for unsalted butter?

A. My understandi ng of the export standards is they
are based on Codex standards, and which while they -- |
believe they technically say a m ninum of 80% butterfat,
the nore inportant consideration is they can't have nore
t han 16% noi sture. And so you can't get to 16% nmaxi num
noi sture wi thout having nore than 80% butterfat, so 82%
ends up being the standard butterfat conposition in that
export butter.

Q Ckay. Thank you

So do you understand that in addition to that sone
export butter is cultured?

A W sell a variety at CDI of unsalted or cultured.
l"mnot famliar with if cultured is a predom nant export
product or if we see that nore donestically.

Q |s the -- and no one is proposing adding cul tured
product to the survey, correct?

A Correct.

Q Ckay. So | do not want confidential information

but do you have an estinmate based upon your experience of
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how much -- what percentage of unsalted butter is
exported?
A. The vast nmgjority of our bul k unsalted brother

woul d be an export product. W do sell retail varieties

of unsalted butter, just, you know, 80% unsalted, as you

woul d see right next to the 80% salted on the shelf. But

2023

since we're only tal king about bul k products, | could just

say a vast majority of unsalted is an export product.
Q And so if export product is effectively, because

of 16% noi sture, nmore than 82% butterfat, and a vast

majority of that is exported, are we really tal kinng about

a | arge anount of product that would be added to the
survey should USDA deternmne to do so?
A My estimate would be it would be very limted

vol unes because of that Iimtation.

MR. ENGLI SH: | have no further questions.
THE COURT: Further cross?
Dr. Cryan.

CROSS- EXAM NATI ON
BY DR CRYAN:
Q Roger Cryan for the Anmerican Farm Bureau
Feder ati on.
Hel | o, Rob.
A. Hi , Roger.

Q It is nice to see you even though you are agai nst

us on this particular thing.
A Agai nst the policy, not the person.
Q | understand. No, | understand. Absolutely.

TALTY COURT REPORTERS, INC.
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Yeah, we're all -- we're all doing a job here. But | do
appreci ate your |ong engagenent with the dairy industry
and your long-termcommtnment to -- and, you know, |
shoul d have asked you this before. Are you a Farm Bureau
menber ?

A "' mnot a farnmer.

Q Well, but you are -- okay. G ow ng up, Farm

Bureau famly?

A. | -- you know, | don't know. | believe so but --
Q Al right.
A. You'd have to ask ny father. | didn't manage the

subscri pti ons.

Q And CDI owns Challenge Butter; is that right?

A. Correct. They're a wholly owned subsidiary
branded butter business.

Q And CDI and Chal |l enge have done a really nice job
neeting the market -- the export market, you know, one of
t he conpani es | eading the way in noving products overseas,
one of the conpanies |eading the way on innovating and

selling higher fat, you know, European style butter in the

mar ket .
Do you -- do you have butter for the export market

gr aded?
A. | don't know the answer to that question. That's

not a part of ny function at CD, the grading process.
Q So you don't know whet her 82% butter gets graded?
A. | believe the standard for grading is it just has

to be a mininmumof 80% but | amnot an expert in that
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Q Ckay. |Is the volunme of unsalted butter in the
mar ket grow ng?

A. Vol ume of -- | -- you know, because we market it
as both a retail and industrial product, | couldn't tel
you if either one of those is a growi ng category. W
sell -- we have sold those varieties for a long tine.
Whet her year-over-year growth has been there, |I'm not
sure.

Q And salted and unsalted butter are graded under
the sane standard; is that right?

A | believe so.

Q And do you sell unsalted butter in the sane -- in
the 25-kilo and 68 -- or 68-pound box sizes?

A Yes.

Q And is there any significant difference in the
cost of production for salted and unsalted butter?

A. | don't believe so because the only difference is

the -- is the presence of salt, and so it would be an
i ngredi ent cost that would be fairly m nimal.

Q And is it relatively easy to switch production
fromsalted to unsalted butter?

A. Functionally, | -- ny understanding is it is
relatively easy. Qur primary argunent as to why it
shoul dn't be included is what happens before we nmake that
swtch, and that is we find a custoner first.

Q Sur e.

A. But -- but, yeah, just the function of swtching,

TALTY COURT REPORTERS, INC.
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| don't believe is a significant burden.

time; is that right?

sur pl us grade.

probably be proprietary.
Q Proprietary. Ckay.

CRGOSS- EXAM NATI ON
BY MR M LTNER:

Good afternoon, Rob.

A. Good afternoon. Is it afternoon?

salted butter, but you have found a custoner ahead of

vol une, which has a custoner applied at the tine of

Q And do you have any -- are you aware of custoners
who -- who substitute one for the other in any of their
uses?

A | -- | don't believe we have custoners that would

accept unsalted in lieu of salted for industrial purposes.
Q And do you quote custoners the sane price for
salted and unsalted butter that are otherw se the sane?

A. | -- I"'mnot sure. And even if | was, that woul d

DR. CRYAN. Very good. Thanks, Rob. |'m done.
Thank you.

THE COURT: Further cross?

M. MIltner.

Q Ryan M Itner representing Select MIk Producers.

Q Ckay. And you have substantial volunme of sal es of

A. W sell both coomtted, we call it, commtted salt

manuf acture, or unconmm tted, which would be our hone first

Q It is. Just barely. | was pretty sure we crossed
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the top of the hour.

A couple of things -- concepts, | guess, that |
don't think we have really tal ked about in the hearing
thus far that | wanted to ask you about.

On page 2 you reference, although you didn't use
t he exact words, the creamnultiple. Can you explain how
that -- how the creamnultiple affects | guess the pricing
of unsalted for you?

A. Well, the -- we nmake our butter al nost exclusively
fromour own nenber mlk, and so the creamnultiple
doesn't really inpact our cost structure for any of the
butter we nmake because we're buying that mlk at a
federally regul ated price through the Federal Order
system

Wiere the creamnultiple conmes in and where it is
i nportant to our business is on creamthat we sell into
t he market place. Many, if not nost, of our custonmers want
to know the cost of their creambefore it gets delivered
to them and whether it's Cass Il, Ill, or IV utilization.
The Federal Order price for fat wouldn't come until the
end of the nonth.

So we utilize a creamnultiple, which is typically
using a previous week's average CME butter price
multiplied by that nultiple. Let's say the nultiple was
just 1.0. Then you would just take the even CME butter
price and multiply that by the pounds of butterfat as
measured in that tanker of cream and that would be the

price, regardl ess of what the ultimte Federal Order price
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was that nonth for cream

Q Does CDI make any decisions to churn or not churn
based on the cream nmul tiple?

A. | f we have an opportunity to market creamat a --
at better financial inplications than churning that cream
into additional butter that doesn't have a customner
attached to it, we will sell that cream So in that
exanple, yes, the multiple definitely matters.

Q When you are maki ng that conparison, whether to
sell creamor churn butter, are you nmaeking a conparison
bet ween a cream sal e and manufacturing bul k salted or bulk
unsalted butter?

A Bul k sal ted

Q In CDI's experience, is unsalted butter a higher
val ue product than salted butter?

A. It is, on average, a higher val ue product because
our -- part of the reason is we only nake it if we have a
sale, and we only want to engage with a sale if it is a
profitable sale, whereas bulk 80% salted butter we w ||
make as surplus knowi ng that we may very well | ose noney
on that product, but we're clearing the market of cream
that we don't have another home for. So in that regard
it's, on average, a higher value product. In terns of
i ndi vidual contracts, | really shouldn't get into how we
price salted versus unsalted.

Q And so unsalted would not be a market-clearing
product for CDI or in your area?

A. Absolutely not. W -- we want to clear excess
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creaminto products that we know we can market and turn
into cash in order to be able to pay our farners, which we
need to do shortly thereafter buying the mlKk.

Q One other question, and it's partly for ny
curiosity. On the first page, second paragraph, [ ast
sentence: "CDI al so produces a range of processed fl uids
that are marketed in bulk to custoners.”

What -- what are the processed fluids that CD
manuf act ur es?

A Wel |, cream woul d be one, condensed skimmlKk
woul d be another primary product. But beyond that, we
make a variety of others. W nake ultra-filtered mlKk
used as a protein source for a nunber of cheese facilities
in the state. W nake ice cream m xes, which are
essentially a m x of cream and condensed skim so a | ower
butterfat conposition. W nmake other custom m xes. W
make some condensed whole mlk. So a variety of -- of
fluids in those spaces.

Q Now, given that -- given the volunes, | can infer
fromyour answer that those are generally not C ass |
processed fluid products, they are just fluid -- they are
fluid mlk products but not Cass | fluid mlk products?

A. W have -- primarily, no, they are not Cass |I.
But California does maintain a higher fluid m |k standard,
and so we have bottling custoners that purchase condensed
skimmlk for purposes of fortifying their solids in
the -- in the mlk to neet those state standards.

Q And they would be priced at fortification |evels
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t hen?
A Correct.
Q Ckay.

MR. MLTNER  Thank you. That's all.
THE COURT: Further cross.
M . Rosenbaum
CROSS- EXAM NATI ON
BY MR ROSENBAUM
Q Steve Rosenbaum for the International Dairy Foods
Associ ati on.
Does your cooperative nake barrel cheese?
A No.
Q Ckay. So | take it you don't confront the issue
of making barrel cheese with a mnimumm |k price set on a
hi gher priced cheese?
A Correct.
Q Ckay.
MR. ROSENBAUM That's all | have.
THE COURT: Anyone el se, cross other than AMS?
AMS, Ms. Tayl or.
CRCSS- EXAM NATI ON
BY M5, TAYLOR
Q Good afternoon
A Good afternoon.
Q Thanks for com ng today.
Just a couple questions. You were tal king, |
don't know who you were talking with now, about how a vast

maj ority of unsalted butter is exported, and so you would
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think there would be very limted new volune that we would
get under the survey that neet the requirenents.

Can you, | guess, add to the record why a | ot of
that unsalted butter is probably not captured in the
survey? |Is it because it's greater than 80% butterfat or
it just doesn't neet the 30-day requirenent, or both?

A. Well, the 82% the fact that it's not neeting that
80%is the primary reason. Wether the -- whether the
30-day would also kick inis certainly a consideration on
ot her products we export. And we have been interested in
taking a | ook at that on the ml|k powder side because of
the longer transaction tinmeframes. But the primry
l[imtation when you are |ooking at butter is you are
exporting a different product into the international
market. It is not that 80% butterfat product that is
i ncl uded in the NDPSR

Q Ckay. Thank you

| do appreciate that you outlined very sinply what
you believe should be considered when including -- when
considering different products to add to the survey. So |
do appreciate howthat's laid out pretty sinply.

And bel ow that, you said, "The addition of
unsal ted bul k butter does not enhance any of these
consi derations."

And it struck ne as does "does not enhance" nean

the sane thing as "not neet," or different?

A It nmeans sonething different. 1'd have to think
through it if it nmeans "doesn't neet." But what |
TALTY COURT REPORTERS, INC. 2390
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intended to -- to express there was that the current
systemis not broken, which is what | started that -- that
section with. Salted butter is used in the marketpl ace as
an index, including as an index to price unsalted butter,
frankly. \Wether there is a positive or negative
adjustnent to that salted butter price, the salted butter
tends to be the starting point of that discussion.

A widely avail able market outlet is also already
avai |l abl e.

And the third point, which is really geared
t owar ds avoi di ng sonet hi ng we have seen in the
bl ock-barrel spread, it is just nore about, you know,
let's not -- let's be careful about addi ng an additi onal
product to a survey.

In ternms of unsalted bulk butter not neeting it?
Unsal ted bul k butter is definitely not an index used in
pricing other products, even including other unsalted
butter. There is no unsalted butter reference price. So
it's all pointing back to salted butter.

Does have it a widely avail able market outlet? |
woul d argue unsalted butter is widely marketed. There's
no i mredi ately avail abl e, everyday spot market that you
can fall back to, if needed, so it has nore limtations
than bulk. But | certainly won't deny it is a widely used
product in the industrial space.

And then, of course, point three, just by having a
second product, violates the -- at least a desire to try

to avoid having multiple products in the survey. So
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hopefully that kind of addresses it.
Q It does. And it leads nme to nmy next question
Since this is the first time that you have testified at

t he hearing, we have had other w tnesses kind of talk

about -- and you have a sentence toward the bottom --
about with the barrel -- well, with the cheese price
specifically, howit's -- tw products in the survey have

“denonstrated the significant market ri sk associated with
using nultiple products in the calculation of a single
comodity reference price."

And we have had ot her w tnesses kind of expand on
their thoughts on how it denonstrates -- howthere is
significant market risk. But | was wondering if you could
add your Kkind of expansive thoughts on that as well.

A. Well, not unlike the other testinony you have
received earlier in this hearing, it's -- it's creating an
instability in your cost structure. Wen you are a
manuf acturer and you are | ooking at what it's going to
cost you to make certain products, in a -- in a product
category with only one driver, butter, nonfat dry mlKk,
dry whey, you have got sone stability know ng that your
cost, your input costs for mlk are going to be driven by
t hose specific comodities, whereas in the case of cheese,
you have got dual products that are driving that cost
structure.

Not being in the cheese space | can't comment as
to whether that risk is able to be mtigated significantly

t hrough ri sk managenent activities, but it seens to be
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an -- an unnecessary conplication to go add to another
class, which is why we -- or another product category,
which is why | include it in this testinony, even though
ny focus was on unsalted butter in Proposal Nunber 5,
seened to be a -- a neaningful thing to try to avoid in
bringing that into another product category.
Q Ckay.

M5. TAYLOR: Thank you so nuch

THE COURT: Further exam nation in the nature of
re-cross, | guess.

Seei ng none, redirect.

M5. HANCOCK: Thank you, M. Vandenheuvel . | have
not hi ng further.

Your Honor, we would nove to admt Exhibit 139.

THE COURT: Exhibit 139 is admtted into the
evidentiary record.

(Thereafter, Exhibit Nunber 139 was received

i nto evidence.)

THE COURT: Thank you.

M5. HANCOCK:  Your Honor, we would call M. Darin
Hanson to the stand.

THE COURT: Pl ease raise your right hand.

DARI N HANSON,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Your wi tness.

M5. HANCOCK: Thank you, your Honor.

DI RECT EXAM NATI ON

TALTY COURT REPORTERS, INC. 2393
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Sept enber 06, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

BY MS. HANCOCK:

Q Good afternoon, M. Hanson. | know that you are
returning to the stand this tinme for the second tine that
you have testified, so I'll skip sone of the introductory
itens that are already in the record.

Have you prepared a witten statenent to testify

in response to the nozzarella proposal ?

A Yes, | have.

Q And is that identified as Exhibit NWF-16?
A | have 95 on m ne.

Q My fault. | apol ogi ze.

s the testinony that you have prepared Exhibit
NIVPF- 957
A Yes.
M5. HANCOCK: And, your Honor, | think at this
time we are actually on Exhibit 140.
THE COURT: Yes, we are.
M5. HANCOCK: Ckay. |If we can mark this one as
Exhi bit 140 for identification purposes.
THE COURT: So marked.
(Thereafter, Exhibit Nunber 140 was marked
for identification.)
M5. HANCOCK: Ckay.
BY MS. HANCOCK:
Q And, M. Hanson, would you m nd preparing your
prepared statenent -- or reading your prepared statenent?
A Yes.
THE WTNESS: And since | read ny bio and conpany
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profile into testinony, |I'll just plan on skipping that,
if that's appropriate, your Honor?

THE COURT: Yes.

THE WTNESS: Well, good afternoon. M nane is
Darin Hanson, and this testinony is presented to refute
Proposal 6, which is adding nozzarella cheese to the
Class Ill Protein Price calculation as proposed by
California Dairy Canpaign. This testinony is presented on
behal f of Forenost Farns where | am senior vice president
of supply chain and ri sk managenent.

Now |'I'l nove to page 2.

Nati onal M|k Producers Federation opposes the
i ncl usion of nobzzarella cheese into the Cass Ill protein
cal cul ation and urges the USDA only to utilize one
comodity price series to represent each of the four dairy
prices (cheese, butter, nonfat, and whey) used in Federal
Order pricing to ensure an orderly transfer of product
val ue fromfinished product back to the mlk price.

The Class Il protein calculation is designed to
convert cheese and butter prices to a value of protein for
40- pound yel | ow cheddar bl ocks. Further, the
Make Al l owance and the Van Slyke yield fornula is designed
to represent cheddar cheese production. |In the current
cal cul ation of protein, 500-pound barrels are converted to
38% noi sture and $0. 03 added to create a 40-pound bl ock
equi val ent .

There are nunerous obstacles related to nozzarella

versus cheddar cheese production that prohibit
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nozzarella's effective inclusion into the Cass I1|
protein calculation. First, nozzarella cheese has

numer ous official conposition requirenents, according to
t he USDA Agricul tural Marketing Service, creating a
conpl ex industry portfolio of nozzarella products to be
included in the federal survey.

Mozzarella can be regular fat, |ow noisture, part
skim |low noisture and part skim and lite. There are
al so a wide range of specific custonmer fornulations in
bet ween that can include, |ow salt, |ow browning,
etcetera. A standardi zed process to convert all these
forns of nozzarella to a 40-pound bl ock equi val ent woul d
be conpl ex and cunber sone.

Second, there’s a wi de range of packagi ng sizes
and fornms for nozzarella. These can range from 20-pound
bl ock, 6-pound bl ock, |ong styles, |QF, cheese sticks,
cubes, unpackaged bl ocks in totes, and numerous ot her
forms. Al of these have different packagi ng cost
profiles that are not easily converted back to a cheddar
bl ock equi val ent.

Third, manufacturing processes differ between
nozzarel |l a and cheddar cheese production, inpacting
operati ng costs necessary to produce nozzarella versus
cheddar .

Typi cal Mozzarella production processes use a
cooking step where curd is heated to around 140 degrees to
melt and stretch the cheese to achieve the iconic

nozzarella texture. The cheese is then forned and sent to
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a brine process to be cooled and salted. These processes
are not part of the cheddar cheese manufacturing process,
rendering Class Il cheddar cheese Make Al | owance

i nappropriate to represent nozzarella manufacturing.

Fourth, many nozzarella manufacturers use
sem -processed dairy raw materials in the production
process to reduce the butterfat content to achieve the
desired product conposition. These raw materials include
evaporated skimmlk, RO skimmlk, UF skimmlk, and
nonfat dry ml k. These have an inpact on the cost of the
finished product and can inpact the price of the product
sold to the custoner. Inclusion of a nozzarella price
series in the Class IIl protein calculation would distort
t he protein value because these cost factors would |ikely
be included in the price calculation.

Fifth, a spot market for nozzarella does not exi st
inthe US. In nmy experience, the nozzarella industry is
pri ced based on the CVME bl ock market index. |ncluding
nozzarella pricing into the protein price calculation wll
not enhance price discovery since nozzarella prices wll
nove with the bl ock cheddar market.

Si xth, CDC has not addressed how | ower butterfat
| evel s in nozzarella cheese types will be resolved in the
Class Ill protein price calculation that incorporates the
Van Sl yke nodel for cheddar cheese. For cheddar cheese,
the protein value is inversely related to the val ue of
butterfat. High butter markets reduce the val ue of

pr ot ei n.
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In the Cass Il price calculation for full fat
cheddar, adding the butterfat price back at the 3.5%
al nost entirely offsets the negative inpact of butterfat
prices on the cost of protein. This makes butter price
inmpacts mnimal to Cass IIl prices for cheddar cheese.

For npbzzarella, the |lower butterfat content wll

2023

result in a situation where high butter markets will | ower

t he val ue of the product because the |ower protein price

will not be offset with a significant enough vol unme of

butterfat. It will lead to a situation where high butter

markets wll significantly reduce Cass Il prices and | ow

butter prices wll positively inpact the Class IIl price

calculation. A conplete redesign of the protein

cal cul ati on woul d need to be done to accommpbdat e reduced

| evel s of butterfat in nozzarella cheese.
National MIk strongly recomends not including

nozzarel |l a products in the calculation of Class Il

protein. Mozzarella is dissimlar to cheddar in nultiple

fundanental ways and introducing these variables into the

protein cal culation woul d be conpl ex, tinme-consunmng to

devel op the nodel, and difficult to adm nister.

Mozzarella has significant variations in conposition and

packagi ng forns and si zes.

The nozzarella manufacturing footprint is
significantly different than bl ock cheddar, both froma
manuf act uri ng process perspective and dairy ingredients
used in the fornulation, rendering the cheese

Make Al |l owance irrel evant.
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Since there isn't a spot market for nozzarella and
noves Wi th the cheddar bl ock market, including nozzarella
into the protein calculation does not enhance price
di scovery. There are too many conplex variables in
guestion for the USDA to consider including nozzarella in
the Class Il protein cal cul ation.

Thank you.

Q Thank you, M. Hanson

M5. HANCOCK: Your Honor, we woul d make M. Hanson
avail able for cross-examnation at this tine.

THE COURT: Cross for M. Hanson?

Seei ng none, AMS, do you have cross for this
Wi t ness?

M5. TAYLOR: Everybody is hungry. You caught ne
of f guard.

CRCSS- EXAM NATI ON
BY M5. TAYLOR:

Q Honestly, | think your statenent's pretty clear
Hol d on.

Ch. Well, a technical question. Thank you.

On page 2, you talk about the different types of
nozzarella and you have IQF in there. Can you define
t hat ?

A. Yeah. That's -- stands for individual quick
freeze. It's a smaller -- it is a process where you
quickly freeze an itemto preserve its quality, desired
quality.

Q Ckay. Thank you

TALTY COURT REPORTERS, INC. 2399
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M5. TAYLOR: | don't have any questions. That's

THE WTNESS: ay. Thank you

M5. HANCOCK:  Your Honor, we would nove to admt
Exhi bit 140 into evi dence.

THE COURT: Seeing no objections, Exhibit 140 is
made a part of the record of this hearing.

(Thereafter, Exhibit Nunber 140 was received
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into evidence.)
THE COURT: You may be excused. Thank you,
M. Hanson.
Good tinme for lunch, everyone?
Ckay. Let's conme back at 1:30.
(Wher eupon, a luncheon break was taken.)

---000- - -
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VEDNESDAY, SEPTEMBER 6, 2023 - - AFTERNOON SESSI ON

THE COURT: Let's go on the record.

Rai se your right hand.

PETER VI TALI ANG,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Your wi tness.

M5. HANCOCK: Thank you, your Honor.

DI RECT EXAM NATI ON
BY MS. HANCOCK:

Q Good afternoon, Dr. Vitaliano.

A Good afternoon.

Q Wel cone back to the stand. | won't requalify you
as an expert. |'massumng --

M5. HANCOCK: Maybe | should verify that that is
continuing on throughout the duration of the hearing, your
Honor ?

THE COURT: Yes.

M5. HANCOCK: Thank you.

BY MS. HANCOCK:

Q And, Dr. Vitaliano, when you were |last here to
tal k about barrel testinony, you put on sone -- in your
witten statenment, you put on sonme testinony in which you
estimated a 10%total cheese priced by barrels, total --
of the market. And there was sone questions about that
cal cul ati on.

Do you recall that?

A Yes.

TALTY COURT REPORTERS, INC. 2401
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Q And did you -- do you have wth you today an
ability to wal k us through your nethodol ogy for how you
reached that nunber?
A | do -- yes, | can.

M5. HANCOCK: Okay. Your Honor, what we have
identified as Exhibit NMPF-6A, if we could mark as our
next exhi bit nunber, which | believe is 141.

THE COURT: This is NVPF-6A?

MS. HANCOCK:  Yes.

THE COURT: Yes. | have it. And, yes, this
exhibit is marked 141 for identification.

(Thereafter, Exhibit Nunber 141 was nmarked

for identification.)

BY Ms. HANCOCK:

Q Dr. Vitaliano, would you mnd sharing with us your
nmet hodol ogy for that cal cul ati on?

A. Certainly.

Yes, that 10% estimate played such a -- kind of a
pivotal role in -- in our testinony on Proposal 3 that |
t hought it would be worth going into a little bit nore
detail. So ny testinony on this issue, on 6A, is confined

entirely to a single chart that is now up on the screen
and should be -- a paper copy shoul d be handed out.

Let me start out by clarifying sonething.

M. Brown yesterday in his testinony said National MIKk is

i nconsistent inits estimte of how much natural cheese is

priced by barrels, goes from75%to 90% That's

i ncorrect.
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M. Brown did not apparently read our testinony as
thoroughly. In particular, M. Hanson testified that that
nunber is at |least 75% and M. Hanson based that on the
cheeses with which he was famliar that were priced
definitely by blocks, and the total of those was 75. And
he was -- there were sone others that he was not famliar
with, a total of roughly 15% but he did not want to
specul ate on those, and so he said it's at |east 75%

But with the others that | have included because |
had the -- | had the able assistance of nany experts
anongst our National MIk nmenbers -- our task force that
prepared, you know, our positions for this hearing. And
this chart has a |ot of expertise in it that's not
necessarily credited in the sources because it would
probably be al nost a paragraph to source all the
i ndi vi dual people. But basically let nme wal k through
this.

The starting point on this diagramis the --
getting the nost disaggregated data on production of
natural cheeses by variety. The source for that is the
USDA National Agricultural Statistics Service, NASS.

Goi ng down the left-hand margi n where you see a
bunch of unindented cheese varieties listed, this is
strai ght fromthe NASS database for cal endar year 2022.
The descriptions are exactly as NASS |ists them including
the -- listing themin all capital letters.

And with a few exceptions, NASS reports total

cheese as just cheese. | have nodified it alittle bit
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here as natural cheese because that's what this NASS data
is dealing with. So you see total natural cheese
production, basically 13.8 billion pounds; Anerican,
cheddar; and then a whol e bunch of other varieties down
the | eft-hand side.

In the first colum, to the left, of nunbers,
those are -- for the unindented varieties, those are the
nunbers strai ght out of the NASS dat abase.

The next columm is the percentage of the total
t hat each of those other -- that each of the rows

represents.

The under -- Anerican, cheddar, | have done
sone -- two types of disaggregation from other sources of
information. The first of the -- you know, the nore

nodest |y indented breaks out Anerican cheddar into
40- pound and 640- pound cheddar bl ocks and 500- pound
cheddar barrels.

|"musing the estimte for cheddar barrel
production that was provided in his testinony yesterday by
M. -- M. Hanson -- or |ast week, actually, he presented
this, by M. Hanson, of 1.2 billion pounds in his
testi nony, Exhibit 117.

And t he 40- pound bl ock and 640- pound cheddar
bl ocks are basically the residual between the -- what's
| eftover when you subtract the 1.2 billion fromthe total
Ameri can cheddar.

The second |l evel of indentation -- and | w |
mention that that -- that results in a percentage of about
TALTY COURT REPORTERS, INC. 2404
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9% of total natural cheese is -- consists of barrels,
that's barrel production capacity, and 20% of bl ocks. And
that is roughly consistent with what | recall M. Brown
testifying to yesterday of basically one-third cheddar --
cheddar production breaks down to roughly one-third
barrels, two-thirds bl ocks.

The second | evel of indentation disaggregates this
based on the National Dairy Product Sales Report. It
lists the volune of -- total volume of 40-pound bl ocks
reported NDPSR in 2022, 643, and the sane thing with
barrels of 701. That's the 48% bl ocks, 52% barrels. And
t hose are the sane nunbers that M. Brown has in his
testi mony, Exhibit 127.

And then, again, a remaindering, | have listed
t hen non- NDPSR reported cheddar is basically 2.6-sone
billion pounds.

And that section begins where | basically parse
out, portion out volunes that are priced by what | call

priced by bl ocks versus priced by barrels. And "priced

by" is also -- is sort of a shorthand for price using an
i ndex of bl ocks -- 40-pound bl ocks versus 500- pound
barrels.

And what | nean by priced using an index or with
reference to, | do not nean -- as | recall, there was sone
confusion previously -- does not nean that the price of
t he bl ock cheese becones the price of those individual
varieties.

Typically this is -- we're tal king about index
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pricing, which is very common throughout all of

agricul ture where you have a wide variety of products

of -- agricultural products, and a relatively small nunber
of spot markets that -- that actually do the price
di scovery. And other products that are -- do not have

spot markets are often marketed with respect to that base
price, maybe a weekly or a daily price on that exchange,
plus a or mnus a premumor a discount that can change
but is alittle bit nore constant, you know.

And, again, we'll have many experts foll ow ng ne
if you want nore detail, ask nore detail ed questions about
i ndex pricing and how it works in the cheese industry.

So we start out with 40-pound bl ocks, obviously a
price by blocks. 500-pound barrels that are reported
NDPSR are obviously in the barrel category.

The non- NDPSR cheddar, basically reported

500 mllion pounds of barrels are in that category
because, again, taking the estinmate of 1.2 billion pounds
of barrel -- 500-pound barrel cheddar, subtracting the

700 pounds -- mllion pounds reported in NDPSR in 2022. |
was assured that basically everything el se was -- was
bl ocks, i ncluding 640-pound bl ocks that | thought m ght --
sone of them which particularly go into processing, m ght
be priced off of barrels as they go to processing.

But basically, again, the -- our experts that |
conferred wwth inplied that there's really very little, if
anything, that is not -- other than barrels that is not

reported NDPSR that is also not priced by barrels.
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And then just going down the list, basically al
of these other varieties, conferring with different
nmenbers of our task force, are for all practical purposes
all considered to be priced by barrels -- by bl ocks.

W get down to Swiss, 3% of the cheese. Sw ss,
apparently, is priced on a fornmula based on the Cass |11
price, which neans it is not really priced on either
barrels or blocks. And so this line could have been just
renmoved fromthe -- fromthe anal ysis.

| was trying to find as nuch volune that | could
add to the barrel capacity -- to the barrel columm to see
if I could get the |argest justifiable nunber for barrels,
to kind of test that -- you know, that 10% nunber, which
is what's reported on the bottomri ght-hand corner.

So | considered since Class Il prices, just |ike
the NDPSR series itself, which goes into conputing the
protein in the Class Ill price fornula, is -- consists of,
in 2022, a report based on 48% 40- pound bl ocks, 52%

500- pound barrels. So | kind of parsed out the volune of
Swi ss by that sane proportion, 48% of the volune in the
bl ock cheese price by columm, 52%

And by this, | nean not that that's literally how
things are marketed, but in ternms of the econom cs that
we' re discussing in connection with Proposal 3, is that if
you have, for exanple, a situation where one week you have
a certain block price and a certain barrel price, and the
next week the block price is the sanme, the barrel price

has gone up $0.10, what you will see is that the cheeses
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that are priced off of blocks wll -- index priced off of
bl ocks, will not change fromone week to the next. The
cheeses that are priced off of barrels will go up by
$0. 10.

By this fornula, Sw ss cheese price will go up by

5.2 cents. To that extent, economcally, you know, 52% of

Swi ss cheese, in a sense, is priced by -- priced by
barrels. So -- but in terns of the sensitivity, if the
SwWss -- that Swiss line is dropped fromthis anal ysis,

t hat 10% nunber would drop down to 9%

| sort of stress tested a few of these things. Am
| m ssing sone volunes that are |isted under the price by
bl ocks colum that should be in the price by barrels or
split? Like, are there sonme of these other varieties,

i ke say Swiss or G uyere processed, which would be in the
other -- that are processed cheeses that are nade
presumably directly in barrels by -- you know, by the
first manufacturer and m ght be sold price based upon the
barrel price.

"' mnot an expert in cheese pricing, so | was just
doi ng a thought experinment. Are there sone volunes that
maybe belong in the -- of outside of cheddar, or nmaybe
even of 640-pound bl ocks thensel ves, are there sone
volunmes in this table that really belong in the barrel
colum versus the block colum? | could not really find
data for that.

M. Brown referenced in his testinony that a

nunmber of small cheese producers are starting to price
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directly off the NDPSR. |If we had data on that --
presumably, they are small volunes -- but if we had data
on that, probably the appropriate thing to do would be to
t ake those vol unes for whatever variety they are and nove
52% of those vol unes over frombarrel -- from blocks to
barrels, kind of |like Swiss, you know, attributed, because
the NDPSR in 2022 was 52% barrel s and 48% bl ocks.

Finally, the issue of exports canme up. Were do
exported vol unmes cone into this picture?

About in -- in 2022, about 7.1%of all U S

produced cheese was exported. 22%of that 7.1% went to

Mexi co. | consulted experts in international trading.
They told nme that basically for a lot of -- nost U S
exports, Mexico is kind of -- unlike nost of our other

export destinations, Mexico is kind of an extension of the
donmestic market.

So that the -- that volune of our 7.1% cheese
exports that goes to Mexico is going to be priced al nost
as if those exports went to Texas rather than to Mexi co,
nanmely the bl ocks that are shipped to Mexico are going to
be priced by blocks. The barrels that we ship to
Mexico -- and we do ship blocks to Mexico because they do
have sone processors that can handle barrels -- are going
to be priced by barrels. So the Mexican exports, at
| east, are not going to be affected.

So you are left with 5.5% of the -- of U S. cheese
production that is exported to other than -- other

desti nations in Mexico.
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Well, there are a couple of things you could do,
but it's -- since nost of those exports are hedged with
the Class IIl price or the cheese price, you could make --
maybe make a case for -- you know, they are kind of priced
off Cass Ill, and you could treat them what | call the

Swi ss cheese net hod.
But probably, nore carefully, it would be best to
just take themout -- to renove that 5.5% export vol unes

to other than Mexico, just renpve this fromthis analysis,

take those -- take that volume out of the total, take that
vol unme out of the price by blocks total, |eave the price
by barrels intact. Because those exports -- as | say,

t hose exports are probably not priced by either one.
Let's nmake that assunption.

When you do that, if you take -- if you renove
that 5.5% fromthe cal culation for exports to non-MxXico,
you will increase that 10%to 11%

So this kind of stress testing, second guessing,
what-ifs that | could think of doing, didn't really change
t he nunbers fromthe roughly approxi mately 10% t hat many
of us testified in our testinony to Proposal 3.

So that conpletes ny testinony on Exhi bit NVPF-6A.

Q Thank you, Dr. Vitaliano.

M5. HANCOCK: W would submit M. -- or

Dr. Vitaliano for cross-exam nation
CROSS- EXAM NATI ON
BY MR ROSENBAUM

Q St eve Rosenbaum for the International Dairy Foods
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Associ ati on.

| want to start by focusing on your listing the
source at the bottomso that there's not any anbiguity
about that.

You list "USDA/ NASS, AMS/ NDPSR' as your source,
correct?

A. Those are the two governnent sources that | --
that are in this chart, whose data is in this chart.

Q Ckay. But the -- with respect to the colums
"Priced by Bl ocks" and "Priced by Barrels," you are not
relying upon USDA - -

A No.

Q | "' m not done yet.

-- you are not relying upon USDA information

what soever, correct?

A. That's correct. That was -- that was i nformati on

fromour team of experts that had nmuch know edge of the
U.S. dairy industry.

Q Now, the 500-pound cheddar cheese vol une of
1, 200, 000, 000 pounds, that al so does not cone from USDA
Is that correct?

A Yes. That cane fromthe sworn testinony of
M. Darin Hanson.

Q Ckay. And we woul d have to |l ook to the
expl anati on he gave as to his source --

A Yes.

Q -- of information to determ ne whet her that

appears reliable or not?
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A. Yes. And -- yes. And as | -- as | recall,
M. Brown indicated sort of in -- in cross-exam nation
that the volunes are roughly one-third barrels, two-thirds
bl ocks.

Q Now, |'m correct that you yourself personally do
not engage in the sale of cheese, correct?

A. That is correct.

Q So that with respect to the colums "priced by

bl ocks” and "priced by barrels,” you are not relying upon

any personal experience you have ever had --

A No.
Q -- in selling those products; is that correct?
A. That is correct. But this -- as | explained in ny

overall testinony, National M|k has worked for, getting
on to two years now, with a very closely coordi nated team
of people wth trenmendous anpbunts of expertise. And we
are not shy about putting together collective products

t hat pool the wi sdomof all of us --

Q Ri ght.

A. -- as opposed to kind of trying to keep i ndividual
pri de of authorship.

Q But other than what's witten on this piece of
paper, we have no witten docunentation to support any of
t hese nunbers; is that fair?

A. No. But | think -- | believe |I have just entered
into the hearing record the attribution to all of those
fol ks.

Q Right. But I'm-- ny question renains the sane,
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we do not have any witten docunentation other than this
one pi ece of paper that we could |look to to determ ne
whet her or not these pricing statenents are accurate or
not ?

A Yeah. | have -- | have listed only the governnent
sources for which | have data on this chart, and basically
have not put this together as a docunent sol ely authored
by me but -- but put together as a collective enterprise
on behal f of National MIk and is limted -- listed as
Exhi bit NWPF.

Q You don't have a piece of paper for any of these
particular entries that woul d denonstrate the basis upon
whi ch the concl usion was reached; is that fair?

A That's true.

Q For exanple, if | were to suggest to you that your
entry -- well, let ne start the question again.
One of the larger entries is creamand -- | should

know how to pronounce that word, but | don't.
A Neuf chat el .
Q Say it one nore tine, please?
A Neufchatel. French, Neufchatel.
Q

Now | know why | don't know how to pronounce it.

If I were to -- if | were to suggest that -- well,
strike that.

Your entry for cream and Neufchatel -- not a word
we used in Texas growng up -- which is 8% of your total

vol une, correct?

A. That's correct.
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Q Which is actually after cheddar and nozzarella,

the lar- -- let nme start that question again.
After cheddar, other Anerican, and nozzarella, the

| ar gest next category is cream and Neufchatel, correct?

A That's correct.

Q And if | were to suggest to you that, in fact,
virtually no cheese of that nature is produced -- is
priced using the bl ocks, cheddar blocks, would you

actually be in a position to contradict that?

A. | would ask you what -- if they are not priced by
bl ocks, upon what -- what -- how are they priced?
Q Class Il1l. dass Ill and fat.

A. Well, then they would be eligible for the Swi ss

cheese treatnent, as | call it.
Q Al'l right.
A. And as you recall, | initiated nmy own questioni ng

about, do | have it right? Are there volunes in this
analysis that are attributed to one or the other that
shoul d be -- should be redone, sonehow. And | would -- |
suggested that there could be further changes.

But what the critical thing is the conparison as
we made in our testinony between the 52% of all cheese
prices and the Class Il price are driven by barrel
cheese, and that is five tines as great as our initial
estimate. And if our initial estimate goes up to 15%
20% that is not going to substantially change our
ar gunent .

Q But you yourself have testified, of course, you
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are not suggesting that 90% or any ot her percent al ong
those lines actually reflects the price being charged by
t he cheese, rather we're | ooking, at nost, at what
percentage is priced off of --

A. Ri ght .

Q -- bl ock cheese, correct?
A As a -- as an index.
Q

Ckay. And so if we -- just so we sort of add up

2023

the nunbers, if you start at 10% bei ng bl ock, but then you

indicated that it would be fair to treat Swiss as half

bl ock, half barrel, if it's priced off of Cass IlIl since

Class IIll itself is half block and half barrel, so that
woul d take us up to 11.5% correct?

A. Just the Swiss or --

Q Just the Swss. I'mjust splitting 3% in half and

adding half of that to your 10%

A. No, the -- the split for Swiss is already in this

chart.

Q | stand corrected.

A That's why | said, if you took Swiss out, it would

go down.

Q | stand corrected.

A. Again, as | told you before, | was | ooking, what
are the ways -- what have | missed in this?

Q So --

A. What -- what really belongs -- how can | bul k up

t he barrel colum?

Q Al right. And if -- so if we do put cream and
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Neuf chat el

in the Cass IIl 50/50 category, that would

take us from10%to 14% correct?

A

Can't do the math, but that sounds from what ny

working with the nunbers, it would be -- | would not

di spute that.

Q

Muenst er

A

Ckay. And then -- and do you know whet her sone

vell, all

is priced off the NDPRM?

of these varieties, basically, | got --

| put this chart together, as | explained, with the help

of experts anbngst our organization. |'mnot claimng
that it's absolutely infallible. That's why | nyself was
| ooki ng, despite the expert input into this, have | --
what have | m ssed.

Q So you don't know whet her sonme Muenster is priced
of f of NPDRW?

A In nmy opinion, sone of -- alnbst many of these
categories could be priced off of -- you know, off of
Class Ill or even barrels. One of the largest ones is
nozzarella and Italian in general. | think we had
pretty -- pretty firm-- sort of firm assurances that

Italian cheeses are pretty much priced by bl ocks,

ones.

Q

speci fically,

A
by --
Q
A

Ckay. But I'mreferring -- referencing

Yep. 1%

for exanple, Mienster.

Muenster. There could be sone priced

by -- by barrels there for all | know.

Bl ue and Gorgonzol a?

Coul d be.

TALTY COURT REPORTERS, INC.
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Q Brick as well?

A Coul d be.

Q Ckay.

A You are up to 2%

Q Have you seen any published estinmates by cheese
brokers as to what percentage of cheese is -- is priced
of f of --

A No, ny inpressionis --

Q -- bl ocks?

A. | have not seen that. M inpression is that's not

the kind of information that brokers are going to publish.

Q Did you |l ook for that information?

A Did | what.

Q Look for that information?

A. | asked -- | asked basically our collective team
of experts if they had any -- whatever information they

have, and they did not give nme any such references.

Q And with respect to cheese that is exported, |
know you nentioned Mexico, which you thought was priced
basically the sane as the United States?

A That's what experts in exporting told ne.

Q And what about the remai nder of the exports? W
certainly heard and testinony suggesting it was priced off
of barrels.

A. We don't export any barrels to any -- anybody
else. | can't inmagine why we would price cheese off --
exports off of barrels.

Q To nmeet -- just to neet conpetitive -- to be
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conpetitive with New Zeal and pricing, | assune.

A. My understanding is that basically the -- neeting
conpetition is a key thing. | work -- | have worked
for -- for over 20 years, the entire history of the
Cooper atives Wrking Together program and | follow very
closely -- I'"'mthe one who nakes the pricing
recomrendations in that program and so | do follow
international pricing relationships. But ny understanding

is we have never had an offer of barrel cheese.

Q Ckay. Have you entered into sales that were

not -- international sales that were not priced off of

bl ocks?
A. Not -- sales that were not priced off of blocks?
Q Yes.

A. Not to nmy know edge.

Q Al l of your sales have been priced off of bl ocks,
sold international -- cheese sold internationally?

A. Well, as | explained, by taking out the exports
ot her than the Mexico, that nmeans we did not -- | did not
attribute those sales to either blocks or barrels.

Q Vell --

A For all | know sales to Canada for their inport
for reexport program they will be priced off of bl ocks.
But nost of our cheese -- alnobst all of our cheese exports
out si de of Mexico are blocks. So the idea of pricing them
of f barrels as opposed to basically, you know, the
Class Ill price, which is what exporters have to pay if

they are pooled in Federal Orders, with sone kind of a

TALTY COURT REPORTERS, INC. 2418
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 06, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

di scount, which they -- if they are a cooperati ve,
basi cal |y, work out anongst -- pool anobngst their own
nmenbers. We have cooperative nenbers who are nore
dedicated to entering the export market and do so to sone
extent at their expense and the expense of their nenbers.
Q But are -- is export cheese included in your
$13, 816, 000, 000 (sic) nunber?
A That's the total and the --
Q So aren't you by default attributing all export
cheese to the barrel colum?
A. | don't -- | don't see it that way.
Q Well, aren't -- well, you are purporting to show
how 100% of the 13, 816, 000, 000 pounds are priced, correct?
A Right. And it is nostly --
Q Just -- | nean, that is to say --
M5. HANCOCK: Your Honor, if he could finish his
answer. He's cutting off alnost every one of his answers.
MR. ROSENBAUM | think he answered ny question.
THE WTNESS: | will -- please ask your question.
BY MR ROSENBAUM
Q Yeah. Well, you --
THE COURT: Thank you, Ms. Hancock. We'Ill figure
it out?
BY MR ROSENBAUM
Q You're showi ng total sales volune of
13, 816, 000, 000 pounds, correct?
A. That is U S. production vol unes.

Q Right. And -- and correct me if I'mwong, but |
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believe that you are attributing that 13,816, 000, 000

pounds either to the block columm or to the barrel col um,

correct?

A. In the case of Swiss, | have attributed both in
this -- the Swmss cheese nethod |I call it.

Q Let -- you are being nore exact in your answer

than | was in ny question.
You are allocating 100% of the 13,816, 000, 000
pounds of production either to the bl ocks colum or to the

barrel colum --

A. In this analysis, yes.

Q -- or in the case of Sw ss cheese, you split it,
correct?

A Right. And as | explained right after I -- you
know, as | explained the diagram | said | |ooked for
volunes that are priced off Class IIl or off the NDPSR, in

whi ch case they would be eligible to be treated |i ke Sw ss

cheese.
Q Al right.
A Attributed, you know, in this -- in this way.

Because | was | ooking to find additional volunes of

barrels that | have mssed in here, and talking wth our

experts, | did not get -- | did not get very many of those
vol unes.
Q So with respect to exported cheese, you didn't

all ocate any of that to the barrel columm; am|1 right
about that?

A. Qur barrel cheese exports to Mexico are in that
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because they are in the cheddar barrel colum. As |
expl ai ned, the Mexican experts -- exports don't really
need to be broken out. They're |ike, again, Texas.

The vol unes of cheese exports to other than
Mexico, | just took out of the analysis. | subtracted
t hose vol unes, that 5.5% of the 13.8% subtracted that
fromthe 13.816 mllion pounds total. Subtracted that
sane anmount entirely fromthe block columm, on the
assunption that none of those exports could be properly
attributed to barrels, again, for the purpose of
maxi m zing the percentage | could cone up with in the
barrel colum. So subtracted, again, that sane 5.5% of
the 13.8%-- the 13.8 billion, fromthe total bl ock
colum, the 12 mllion -- or 12,433,000,000, and left the
1.383 total for barrels, which increased the percentage,
the 10%to 11%

Q But when you reference the 5.5% tell us again
exactly what you are tal king about? |Is that exports
excl udi ng Mexi co?

A Yes.

Q Ckay. But -- see, 12,433, which is what you say
is priced by blocks, plus 1,383, which is what you say is
priced by barrels, those -- you add those two together,
you cone to 13,816, correct?

A That's correct.

Q So how have you excluded that 5.5% You have to
put it in one colum or the other, and you haven't put it

in barrels.
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A. | just explained that | -- that if you exclude the
5.5% exports fromthis analysis, you take that 5.5% of
13, 816, renove that nunber fromthe total columm, renove
t hat sanme nunber fromthe price by blocks colum. And the
resulting, since you are subtracting the sanme anount from
both sides of the equation, i.e., the equation is 13,816
equal s 12,433 plus 1,383, if you subtract that 5.5% from
both sides of the equation, it will still be an equation.

| f you want, | can do the math for you.

Q Where do you get the 90% |Is the 90% 12, 433

di vided by 13, 8167

A. Correct. That's the purpose of -- how nuch --
what percentage of -- by this analysis, which admttedly
may understate sonme vol unes -- what percentage is the

total volunme of cheese priced by blocks to the total
natural cheese? That's 90 -- by these nunbers, 90% of
100% What percentage by barrels? It's the remaining
10%

Q Al right. Let's get at it this way. Wat is
5.5% of --

A 5.5%is the vol une of cheese produced exported to
countries other than Mexico in cal endar year 2022, and of
nat ural cheese.

Q And is sone of that or all of that or npst of that

priced off of Class IIl as opposed to bl ock price?
A. | don't know what it's priced off of, but it's --
let's say it is probably hedged by Cass Il for the

cheese futures contract.
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Q And none of those pounds are showng up in the
colum priced by barrels, correct, none of the 5 5%

A. None of the 5.5 -- right, because we don't -- we
don't really export barrels to anywhere but Mexi co.

Q Ckay. Well, thisis -- we don't -- I'mtrying
to -- this is priced by barrels. You are not saying --
you are not saying that any of that 5.5%is priced by
barrels, correct?

A. Ri ght.

Q And you are also not allocating -- let ne start
t hat agai n.

If they were priced off of Class Ill, as an
exanpl e, then using the approach you have taken for Sw ss,
you ought to be allocating that 5.5% half to bl ocks and

half to barrels, correct?

A That's correct.

Q But you have not done that, correct?

A. Right. | was particularly -- if there's a bias in
this, I wanted to punp up as nuch vol une under barrels as

| could to make sure | was not underestimating their
I mpact on pricing.

Q Ri ght .

A. And I'mfairly confident that there's not much
exports outside of Mexico that use barrels cheese as a
pricing index.

Q But you -- you said it could be they use
Cass Ill, which is an anmal gamation --

A Yeah.
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Q -- of the two, blocks and barrel s?
A. They hedge by Class II1l. Wether or not they
actually use that as a price index -- because, as you

yoursel f pointed out, exporting nost dairy products other
t han, you know, the dry skimingredi ent products, dry
whey, WPC, |actose, skimmlk powder, for which the U S.
is price conpetitive, and for all practical purposes the
donmestic price is the world price, because we are big in
that market, and we kind of set that price. W
generally -- the world price of cheese, which is, you
know, the export price, are not as closely related to
donestic prices. Sonetines we're very price conpetitive;
sonetimes we are not.
So attributing a -- you know, either barrels or

bl ocks as the pricing index for our exports, | didn't know
howto do that. So | felt, let's just renove those from
t he anal ysi s.

Q So on ny cal cul ation, 5.5% of 13,816, 000,000 is
about 700 mllion pounds?

A That's correct.

Q And because your chart allocates 100% of the
13, 816,000 -- start that again.

Because your chart allocates 100% of the

13, 816, 000, 000 pounds of production, either to bl ocks or
to barrels, in the last two colums, then that 650 mllion
pounds needs to be -- by definition, has been included in
one of those two colums; isn't that right?

A. In the nunbers as stated. You are tal king about
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t he non- Mexi can exports.

Q Yes.
A. Right. They are in there in this -- inthis
analysis. |If they are taken out, | would say that they

shoul d be taken out of the block col um because that neans
that there are volunes of those products listed in the
price by blocks colum, as well as the total colunm, that
are attributed to being priced by blocks in the donestic
market as if they are -- there were no exports sal es.

By renoving those from-- in terns of the chart,
it doesn't matter what varieties you take themfrom but
if you had the perfect data, and those exports that |
attributed in this unexported adjustnent analysis to
bl ocks woul d have been inproperly attributed to bl ocks and
shoul d be -- have basically their volunes renoved fromthe
total and fromthe bl ock colum and basically not dimnish
the price by barrels col um.

Q Well, if you were to split it under the assunption
that they're being priced off of Cass IIl, then 2.75%
would go in the block colum and 2.75 in the barre
colum, correct?

A Yeah. And that would be a significant reduction
of the barrel vol une.

Q It would be in addition to the barrel vol une.

A No. If you're --

Q You haven't allocated anything to the barre
colum from exports; isn't that right?

A. Right. And I've -- and ny -- by ny discussion of
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how | woul d suggest treating exports, you don't take
anything -- nothing is in the barrel colum for exports,
so there's nothing to take out. The take-out would be
entirely fromthe bl ock col um.

Q Well, or alternatively, you could treat it |ike
Swi ss cheese and treat it half barrel and half bl ock,
whi ch woul d be reasonable if you assunme it's priced off
of --

A. | don't have information upon which to attribute
any exports outside of Mexico to doing -- you know,
treating it |ike Sw ss cheese.

| do have information on Sw ss cheese, and you
suggested that that information would apply to cream and
Neufchatel. Point well taken. So I wll check with ny
sources on that.

Q Al right. |If we were -- just so we have nunbers
in front of us, and |I'mnot saying you agree with what |'m
suggesting -- but if we did split the 5.5% export,
non- Mexi can export, 50/50, because we are going to treat
it as being priced off of Class Ill, and that woul d
i ncrease the barrel percentage to 17.5% right?

A | don't have the math on that. But it would be a
significant adjustnent. But | would not agree with you
that that would be an appropriate way to -- to attribute
exports.

Q And by the way, let ne correct nyself. That's --
| believe that correct nunber is 16.75% You were up to
14% before. W're tal king about an additional 2.75, so --
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A. And a long way to go to 52%
Q Wel |, once again, we are tal king about m ni num
pricing, correct?
A Correct.
Q And we're tal king about bl ocks being used not to
set the price, but being a reference?
A As an index.
MR. ROSENBAUM That's all | have for the nonent.
Thank you.
THE COURT: Further cross?
Seei ng none, AMS?
AMS has no questions for this wtness.
Redi rect ?
REDI RECT EXAM NATI ON
BY MS. HANCOCK:
Q Dr. Vitaliano, | think you started off by talking
about M. Hanson's testinony, in which he said that at
| east at |least 75% of the natural cheese market is
represented by blocks; is that right?
A Yes.
Q And -- and you just went through sone cal cul ati ons
that were challenging the integrity of the nunbers here.
| just -- maybe to put a fine point onit, let's
say your nunber at 90%is 75% as M. Hanson testified.
| f you were to recalculate, which is well in excess of a
shift beyond any of the nunbers you were just talking
about with M. Rosenbaum Wbuld you agree?
A Yes.
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Q And if it was at 75% would that change Nati ona
M I k's proposal with respect to its request to elimnate
barrels fromthe protein price calculation for Class I11?

A. Yeah. Again, the fundanental part of our proposal
is that barrels are significantly overweighted in the
protein conponent calculation. And our initial
proposal -- or basically our analysis to use the 10%
figure woul d suggest that, in a sense, that would be nore
-- a far nore appropriate weighting. And if it was 10%
there woul d be benefit fromgoing all the way to 0% to get
back to what had been testified to by several of our
W t nesses. The advantages and the al nost necessity of
going to a single product to price -- price cheese in the
protein conponent calculation to make it conformw th the
ot her three conponent cal cul ations that have al ways used a
single price, we | ooked carefully at addi ng ot her things.
We | ooked at 640s, we considered nobzzarella, we | ooked at
-- at unsalted butter, and concluded that having a single
price in those fornmulas was very inportant, and that the
cheese price cal cul ati on woul d probably, on bal ance,
benefit fromthat sanme sort of single price treatnent.

Q And as you sit here today, have you heard any
evi dence that's been put into the record throughout the
duration of this hearing that woul d suggest that your
estimtes that you have included on Exhibit 141 are

i naccur at e?

A. Coul d you repeat that question agai n?
Q Sure. |I'mjust wondering if any of the evidence
TALTY COURT REPORTERS, INC. 2428
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that's been actually put into the record to date
undermines the integrity of any of the nunbers that you
put in in Exhibit 1417
A. Well, the -- as | say, | suggested that these
nunbers m ght change. But | have attributed ny anal ysis
to consultations with a nunber of experts anobngst our
menbers. | have heard peopl e suggest sonething, but |
have not heard anybody question the integrity of the
anal ysi s based upon their conversations with experts in
cheese pricing.
Q Thank you, Dr. Vitaliano.
M5. HANCOCK: | nove to admt Exhibit 141.
THE COURT: Seeing no objections, Exhibit 141 is
admtted into the record.
(Thereafter, Exhibit Nunber 141 was received

i nto evidence.)

2023

M5. HANCOCK: Your Honor, we are now going to nove

to Make Allowances officially, so we'll keep Dr. Vitaliano

on the stand, if that's okay.
THE COURT:  Yes.
DI RECT EXAM NATI ON
BY Ms. HANCOCK:
Q Al right. Dr. Vitaliano, welconme back onto the
stand. We're now noving topics to tal k about Mke

Al | owance.

Did you prepare a statenent to introduce the topic

of Make Allowance in National MIk's proposal ?
A | did.
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Q And is that what's reflected in Exhibit NWF-12?
A It is.
Q Thank you.
M5. HANCOCK:  Your Honor, if we could identify
this as Exhibit 142 for identification purposes.
THE COURT: Yes. So identifi ed.
(Thereafter, Exhibit Nunber 142 was received
i nto evidence.)
M5. HANCOCK: Thank you.
BY MS. HANCOCK:
Q Dr. Vitaliano, would you provide us with your

statenent on Make Al |l owances, pl ease?

A Yes.
As | nmentioned in ny proposal -- in ny testinony
to proposal -- on Proposal 3, ny testinony on Proposal 7,
Exhi bit now 142, has -- shares sone formatting features in

comon with ny other testinony that | have entered into
the record and is in the witten statenent. | wll not
repeat and read into the record those sections on
background, National M1k, nyself, the task force process,
the fact that our proposals to this here -- before this
hearing are -- constitute an integrated whole. And also
has sone comments |ater on on sort of econom c and ot her
i npacts.

| wll read into the testinony -- into the record
only the portions of ny -- ny testinony that pertain to
Proposal 7.

NMPF requests that the Secretary anmend 7 CFR
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1000. 50(1), (m, (n), (o), and (q), applicable to al
Federal M|k Marketing Orders, as specified at the
conclusion of this testinony, which would increase the
current Make Al owances in the Federal Order conponent
price forrmulas for butterfat, nonfat solids, protein, and
ot her solids.

The Make Al l owance in the conponent price fornul as
and current costs of manufacturing the products in those
formul as.

NMPF proposes increasing the current
Make All owances in butterfat, nonfat solids, protein, and
ot her solids conponent formulas as foll ows:

Butterfat: From $0.1715 to $0.21 per pound of
butter,;

Nonfat Solids: From $0.1678 to $0.21 per pound of
nonfat dry mlk;

Protein: From $0.2003 to $0.24 per pound of
cheddar cheese;

And other Solids: From $0.1991 to $0.23 per pound
of dry whey.

These requested changes are equivalent to an
i ncrease of $0.0385 per pound in the butter Make
Al 'l owance, an increase of $0.0422 per pound in the nonfat
dry m |k Make Al l owance, an increase of $0.0397 per pound
in the cheddar cheese Make Al |l owance, and an increase of
$0. 0309 per pound in the dry whey Make Al |l owance.

NVPF does not contend that these increases fully

correct for the increases in butter, nonfat dry mlk,
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cheddar cheese, and dry whey manufacturing costs
experi enced by manufacturers since 2008, when the current
Make Al |l owances were adopt ed.

| nstead, these Make Al |l owance i ncreases represent
a fair bal ance between the producer inpact of higher
Make All owances and the processor inpact of
Make Al l owances that nore closely reflect the current cost
of manufacturing comodity style butter, nonfat dry mlKk,
cheddar cheese, and dry whey.

Rai si ng Make Al |l owances to | evel s above those
proposed wi Il reduce producer prices to levels that woul d
narrow margi ns and negatively inpact the availability of
adequat e supplies of mlk, and thereby create disorderly
mar keting. At the sane tine, the proposed increases in
Make Al l owances will l|ikely not ensure that al
manuf acturing plants will operate profitably since plants
vary by location, size, age, depreciation, yield,
operating costs, and other factors.

| ndeed, the Departnent recognizes that conponent
formul a Make All owances "wi Il not provide enough of an
al l owance to assure that every processor, no matter how
inefficient or high-cost, will earn a profit." This is
because assuring all manufacturers a profit would
effectively elimnate the "incentive to nake a sufficient
quantity of mlk available for fluid use, a basic goal of
the Federal MIk Order program™ That's a quote from
USDA.

Di sorder caused by the current inadequate
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Make Al |l owances:

Under Federal Order Reform Product Price Formul as
(PPF) replaced the previous direct survey of prices paid
for manufacturing mlk. PPFs noved the process of
establishing the basis for Federal Order pricing up the
mar keting chain one step to survey buying and selling of
whol esal e, spot, commobdity style, dairy products. Those
dai ry product prices becane the foundation, working
backwards via econom c formulas, to determ ne the m ninum
price of mlk used to nake those commodity dairy products.

Adjusting their prices by subtracting the non-mlk
costs of manufacturing these products and applying
appropriate yield factors determ nes an inplied val ue for
t he conponents of mlk used to produce them Having
accurate and updated plant processing costs to establish
appropri ate Make Al |l owances and appropriate product yield
factors are critical for this indirect nethod of
determning mlk prices, which is a principal function of
t he Federal Order Program

Yet a regular and systematic nmethod of ensuring
that these critical PPFs remain accurate and current has
heret of ore not been established. The current
Make Al l owances, which are fixed nunerically in the
Federal Order regul ations, were established by USDA in
2008, based on surveys of manufacturing costs in 2006 and
2007, conducted by Cornell University and by the
California Departnent of Food and Agricul ture.

Costs of manufacturing butter, nonfat dry mlKk,
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cheddar cheese, and dry whey have increased since the tine
the data was collected. NWMF nenbers that operate

manuf acturing plants have indicated that their costs have
risen substantially since 2008. It is virtually certain
that the current costs of manufacturing are above the
current Make Al lowance values. The nost recent voluntary
survey-based study of dairy product processing costs --
that is basically the Mark Stephenson study published in
June 2023 -- reported the foll ow ng wei ght ed-average
processi ng costs for 2022, conpared with the current

Make Al |l owances.

| have a table of those conparisons. Basically
the butter currently, again, $0.1715 purchase pound. In
the recent study, the average-of all plants $0.3176 per
pound, an increase of $0.1461 per pound.

Nonfat dry mlk, $0.1678 per pound currently; the
new study, $0.275 per pound, an increase of $0.1072 per
pound.

Cheddar cheese, currently, $0.2003 per pound; in
t he study, $2643 per pound, an increase of $0.064 per
pound.

Dry whey, $0.1991 per pound currently; in the
study, $0.2361 per pound, an increase of $0.137.

From di scussions with nmenbers -- National MIKk
Producers Federation nmenbers -- it is clear that dairy
product processing costs have increased, and therefore,
average manufacturing costs for butter, nonfat dry mlk,

cheddar cheese, and dry whey are higher than the current
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Federal Order Make Al |l owances.

But several chall enges are encountered when using
exi sting, voluntary survey plant cost data or analyses to
establ i sh updated Make Al l owances with the specificity
needed.

Wi | e NVPF recogni zes the cost of manufacturing
dairy products has increased since the Make Al |l owances
were | ast updated, there is clearly a need to establish a
nore regular and systemati c nethod for updating the Mke
Al owances as well as the yield factors in the Federal
Order conponent price fornulas. This will require
providing the Departnment with the authority to conduct
peri odi ¢ manufacturing cost surveys that can supply the
necessary i nformation.

NMPF is engaged wi th nmenbers of Congress and ot her
organi zations present at this hearing that can supply this
necessary information -- NVMPF is engaged with nmenbers of
Congress to establish this. Under such authority,
manuf acturers of the commodity dairy products referenced
in these fornulas woul d be nmandated to provide auditable
cost and product yield data.

Manuf acturers are already mandated to provide
sal es price data for such products, pursuant to the Data
Product Mandatory Reporting Program Larger, nore
representati ve sanple sizes than those achi evabl e by
previ ous, voluntary studies are needed to establish proper
values for the critically inportant Make Al |l owances and

yield factors. NWF is seeking the enactnent of such
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authority in the upcomng FarmBill.

There are consequences to setting Make Al |l owances
too lowrelative to the actual cost of manufacturing under
a system of PPFs. |I|nadequate Make Al |l owances chal |l enge
manuf acturi ng operations' abilities to pay m ni mum
announced mlk prices and still operate their facilities
at reasonable rates of return. This discourages the plant
i nvest nent needed to provi de market demand on a daily,
seasonal , and annual basis.

As the Departnent itself noted inits Fina
Deci sion on Federal Order Reformin 1999: "The inportance
of using mninmumprices that are market-clearing for mlKk
used to nake cheese and butter/nonfat dry m |k cannot be
overstated. The prices for mlk used in those products
nmust reflect supply and demand and nust not exceed a |evel
that would require handlers to pay nore for mlk than
needed to clear the market and nake a profit.”

And in its Final Decision, Proposed Rules for the
current Make Al |l owances, the Departnment al so pointed out
when manufacturing costs of commpdity products exceed the
est abl i shed Make Al'l owances, the cal cul ated cl assified
prices wll essentially overvalue raw m |k as an input.

The Departnent al so noted the inportance of
accurate and up-to-date Make Al l owances in determ ning
m ni num cl assified values of mlk: "Accordingly, the
accuracy of deriving the mninmumvalue of raw mlk is
dependent on the accuracy of the comodity sale prices

reported and, in large part, the accuracy of the
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manuf act uri ng cost factors, or Make Al |l owance factors,
that are used in the pricing fornulas."

In short, the current, outdated Make Al |l owances
need to be revised to account for increases in
manuf acturing costs of the four main dairy product
comodities: Butter, nonfat dry mlk, cheddar cheese, and
dry whey. USDA nust consider the best plant processing
cost data avail abl e when updati ng Make Al | owances.

However, given the length of tinme during which the
current Make Al |l owances have renmai ned unchanged, naking a
one-tinme change to levels that reflect |ikely current
costs would itself be disruptive to dairy producers and
i npose undue financial hardships on them wth potentially
negative inpacts on providing adequate supplies of mlk to
some manufacturing operations.

Negati ve i npacts from outdated Make Al |l owances are
unfairly borne by cooperative nenber dairy farmners.
Cooperatives operate dairy manufacturing plants in nearly
all Federal Order marketing areas. These manufacturing
pl ants bal ance m |k supplies in the market when O ass |
1, and |1l custoners need nore or less mlk to service
their accounts. In this way, cooperative manufacturing
pl ants bal ance the market by providing an outlet for mlk
not needed by their customers on a seasonal, nonthly,
weekly, or even daily basis.

Cooperative manufacturing plants represent
financial investnments by their nenbers. Cooperative

nmenbers have paid to build and naintain their
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cooperatives' manufacturing plants and are responsible for
the costs to operate them

When Federal Order Make All owances are established
at levels below the costs of producing comodity dairy
products, farmers whose cooperatives own and operate
bal anci ng plants end up absorbing costs that other narket
participants do not experience but benefit by the orderly
mar keti ng system enabl ed by the cooperatives operating
m | k bal anci ng pl ants.

As cooperatives pass the nmarketw de
service-rel ated balancing | osses to their nenbers via
reduced pay prices, producers shipping to cooperatives and
ot her handl ers that do not operate bal ancing plants do not
experience those |lower pay prices. This unfairly
penal i zes dairy cooperative nenbers who invest in plant
and marketing systens to support orderly marketing.

The dairy products referenced in the Class Ill and
Class IVmIlIk pricing forrmulas are primarily conmmodity
products, not retail or branded products. Many of NWPF s
nmenber cooperatives own and operate plants that
manuf act ure comodi ty dairy products.

To maxi m ze plant throughput, plant managers
typically set processing schedules to include a high
per cent age of conmodity products even though these
products typically have snmaller margins than branded
products. This approach of maximzing a plant’s
processing capacity is especially inportant in clearing

the m |k supply available to | ocal markets, as discussed
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previ ously.

Qur proposed solution is, although the current
Federal Order Make Al |l owances are overdue for updates, the
data available to do so are not sufficiently
conpr ehensi ve, verifiable, and unanbiguous to establish
revi sed Make Al l owances confidently. Accuracy and
specificity are required to make such changes because,
guote, "the Make Al |l owances..shoul d cover the costs of nost
of the processing plants that receive mlk pool ed under
the orders.™

Al so, because Make Al |l owances have not been
altered for so many years, bringing themup to date in a
single step would create disorderly marketing conditions
due to the inpact on regulated mlk prices.

Accordi ngly, NWPF recomends that the
Make All owances be updated as foll ows:

(1) Provide an interimincrease to alleviate the
acute problens and disorderly market conditions created by
the current, clearly insufficient Make Al |l owances;

(2) Enact the authority for the Departnent to
conduct mandat ory, auditable plant processing cost
studi es, conduct such a study under that authority, and
present the resulting data to the industry, which wll
enabl e interested parties to nake requests for further
Make Al |l owance adjustnments on the basis of proper and
adequat e dat a;

(3) Continue to conduct and report plant

processi ng cost studies regularly and systematically under
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the sane |l egislative authority and nandate to avoid
getting into the sane situation we are in now.

NVPF s proposal strikes a bal ance between severa
objectives. It is directionally correct to increase
Make All owances fromtheir current inadequate |evels, but
in the absence of definitive data, not increasing them so
hi gh as to be dependent on projections or on plant
processi ng cost survey results that have been di sputed.

After much debate and after an extensive analysis
usi ng many different nethods, NMPF adopted the recommended
Make All owance increases that we believe are adequate,
accept abl e, and reasonabl e.

Rel ati ve to bei ng adequate, again, NVPF proposes a
t wo- step approach, which we believe provides both
necessary and sufficient increases for the near-term but
nore inportantly, once USDA has been given the authority
to conduct a mandatory cost study, then the industry wll
have the definitive data necessary to make | onger-term
Make Al |l owance nodi ficati ons.

In terns of being acceptabl e and reasonabl e, NVPF
bel i eves a bal ance nust be struck between the various
i ndustry stakehol ders and its reconmended Make Al |l owance
i ncreases do so in an orderly, acceptable, and reasonable
manner for the entire dairy industry.

"1l conclude ny spoken -- ny witten read
testi nony by comrenting on proposals submtted by Sel ect
M | k Producers, Incorporated, or Select.

USDA accepted three proposals submtted by Sel ect
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as wthin the scope of this hearing. These are:

Proposal 10, to increase the butterfat recovery factor in
the Class IIl price formula; Proposal 11, to update the
specified yield factors to reflect actual farmto-plant
shrink; and Proposal 12, to update the nonfat solids
factor.

NMPF appreciates that Select's proposals were
submtted in the sane vein as those of NMWPF, with the
intent to update and noderni ze aspects of the m ni nmum
price fornmulas that have not been conprehensively updated
since Federal Order Reform

| ndeed, NMPF recogni zes the need to consi der
updating the price fornula yield factors as well as the
Make Al l owances, but it submtted no proposals for this
pur pose due to the |ack of any conprehensive data to do
so.

Al t hough Sel ect has indicated it intends to submt
evi dence and testinony at this hearing to support
Proposal s 10, 11, and 12, NMPF unfortunately is unable to
support these three proposals at this tinme, since such
support woul d be inconsistent wwth NMPF' s basic position
on updating Make Al l owances and yield factors. Nanely,
the only way to establish the "correct” values for those
critical conponent formula coefficients is through the
conduct of a mandatory, auditable survey of plants that
manuf acture the products used in these fornul as.

NVPF, together with other parties at this hearing,

is currently seeking to secure the authority and fundi ng
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for the Departnent to conduct just such cost studies for
the current FarmBill. And those organi zati ons have
agreed on the legislative | anguage to do so.

This testinony provides an overvi ew of our
justification for adoption of Proposal 7. Moire detailed
testimony will follow that supports all, or key portions
of , Proposal 7, including testinony provided by Christian
Edm ston and Paul Bauer, representing, respectively, NWPF
nmenber cooperatives Land O Lakes, Inc., and Ellsworth
Cooperative Creanery, as well as several expert w tnesses,
ot her nenbers of the NMPF task force that devel oped our
Federal Order nodernization proposals, and producers who
are nenbers of NMPF nenber dairy cooperatives.

The |l egislative -- the regulatory | anguage that we
are proposing to inplenent Proposal 7 is butterfat price:
The butterfat price per pound rounded to the nearest
one-hundredth cent, shall be the U S. average AVS AA
Butter survey price reported by the Departnment for the
nmonth, less 21.00 cents, with the result nultiplied by
1.211.

(m: Nonfat solids price. The nonfat solids
price per pound rounded to the nearest one-hundredth cent
shall be the U S. average AMS nonfat dry m |k survey price
reported by the Departnent for the nonth, |ess 21.00
cents, with the result nmultiplied by .99.

(n): Protein price. Strike all subsequent parts
of this paragraph and insert in lieu thereof: Subtract

24.00 cents fromthe U S. average AMS survey price for
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40- pound bl ock cheese, reported by the Departnent for the
nmonth, and nultiply the result by 1.383.

As | had nentioned previously, our proposed
| egi sl ative | anguage includes all of our -- all of our
proposal s, and so this one includes our proposal -- our
| anguage on Proposal 3, to elimnate barrel cheese from
the protein price calculation.

(2): Add the amobunt conputed pursuant to
paragraph (n)(1) of this section, an anmount conputed as
follows: Subtract 24.00 cents fromthe U S. average ANMS
survey price for 40-pound bl ock cheese reported by the
Departnent for the nonth and nultiply the result by 1.572.

And, (0): Oher solids price. The other solids
price per pound rounded to the nearest one-hundredth cent
shall be the U S. average AMS dry whey survey price
reported by the Departnent for the nonth, mnus 23.00
cents, with the result nmultiplied by 1.03.

Finally, (q): Advanced pricing factors. An
advanced butterfat price per pound rounded to the nearest
cent shall be cal cul ated by conputing a wei ghted
average-of the two nost recent average AMS AA Butter
survey prices announced before the 24th day of the nonth,
subtracting 21.00 cents fromthis average and nul tiplying
the result byl.211.

This concludes ny testinony. | appreciate the
opportunity to testify on these subjects at this hearing.

M5. HANCOCK:  Your Honor, we woul d nmake

Dr. Vitaliano avail able for cross-exam nation at this
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tine.
THE COURT: Anyone have any -- yes, M. Rosenbaum
CROSS- EXAM NATI ON
BY MR ROSENBAUM

Q Dr. Vitaliano, Steve Rosenbaum for the
| nternational Dairy Foods Associ ation.

A Yes.

Q I, in my notes, intended to start by saying this
is the third time | have cross-exam ned you, but now
havi ng exam ned you a few m nutes ago, | have to anend
that, and this is now the fourth tine |I have
Ccross-exam ned you.

A Vel | done.

Q And | -- | want to try sonething a little
different --

A Sur e.

Q -- since we have done it this tinme several tines
already. 1I'mgoing to try to establish what | think are

actually the agreenents between International Dairy Foods
Associ ation and National MIk Producers Federation
relating to Make All owances. And | have tried to put them
on one piece of paper, and I'mgoing to ask that this be
mar ked as an exhibit, and we'll see whether | have it
right or not.

MR, ROSENBAUM  And, your Honor, | would ask that
t hi s docunent be marked as Hearing Exhibit 143.

THE COURT: Yes. |DFA Exhibit 35, top right-hand

corner, is marked Exhibit 143 for identification.
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(Thereafter, Exhibit Nunber 143 was narked

for identification.)
BY MR ROSENBAUM

Q So, Dr. Vitaliano, what | would like to do is just

go through these one by one. | don't want to ask you to
keep all nine of themin your head at one tine, certainly.

And let ne start with the first one if | could.
National M|k Producers Federation and | DFA both agree
that -- and I'mgoing to quote -- "inadequate
Make Al'l owances chal | enge manuf acturi ng operati ons'
ability to pay m ni mum announced mlk prices and still
operate their facilities at reasonable rates of return.
Thi s di scourages the plant investnent needed to provide

mar ket demand on a daily, seasonal, and annual basis, end

quote.”

A Yes. That statenment is fromny testinony.

Q Exactly. So we -- | thought | would start with an
easy one. | think they are all easy actually.

A. Keep the easy ones com ng.

Q But you agree Nunber 1 is correct?

A That's correct.

Q Nunmber 2: National M|k Producers Federation and
| DFA both agree that the current Make Al |l owances are too
| ow and shoul d be increased?

A That's correct.

Q Number 3 -- | think Nunber 3 is correct, but you
can tell me if I"mwong: National MIk Producers
Federation and | DFA both agree that if USDA issues its
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final decision in or around Cctober 2024, increased
Make Al |l owances should conme into effect on January 1,
2025. "

A. That's correct. W are not recommendi ng or
proposi ng any del ayed i nplenentation as we did on
Proposal 1, as we do on Proposal 1, for the purposes of
not interfering with ri sk nanagenent positions.

Q Ckay.

A. That they should cone into effect as soon as
regulatorily coul d.

Q Ckay. So we are in agreenment on Nunber 3.

Nunmber 4: National MIk Producers Federation
Proposal 7 -- which is your proposal, of course -- and
| DFA Proposal 9 -- which is our Make Al lowance proposal --
are fairly close as to the Make Al |l owances that shoul d
conme into effect on January 1, 2025.

And what | have listed there, and I'l|l read it
into the record: For cheese, National M| k Producers
Federation is proposing that on that day, January 1, 2025,
t he cheese Make Al l owance be $0.24, and |IDFA is proposing
it be 24.22 cents.

|s that accurate as far as you know?

A. Yeah, | don't have your proposal in front of ne,
but these -- | have reviewed those, and | have cone to
roughly the sanme conclusion. Dry whey is a little bit
off. It is in the double digit variance percentages. The
other three are single digits.

And let nme say that we -- we wel conme your
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recognition by adopting this -- you don't |abel them as
starting positions, but that's basically what both of ours
are, in different senses. W wel cone your recognition
t hat adjusting the Make Al |l owances, which have been
allowed to go unadjusted for so long in the face of
i ncreasi ng costs, should be done in a stepw se basis.

Q That's exact -- we -- we -- that's our proposal

And you nention the variances. And if you see, |

went ahead and cal cul ated the variances that -- the cheese
Make All owance, which we just covered, the variance
bet ween your proposal and our proposal is only 0.9%

Do you see that?

A. Yeah, using your nunbers then.

Q Yes. And I"'mnot -- you can eyeball it and see it
| ooks to be roughly right. 1'mnot asking you to
confirm--

A. No, | do not question your calcul ations.

Q And then for butter, simlarly, the National M Ik
Producers Federation proposal is $0.21; the |DFA proposa
is $0.2251, correct?

A That's correct.

Q And, once again, the variance is relatively m nor
of 2.4% correct?

For butter.

Yes.

Yeah.

Q And then for nonfat dry mlk, National MIk

> O >

Producers Federation proposal for the Make All owance to
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cone into effect on January 1, 2025, your proposal is
$0.21; IDFA is proposing $0.2198, which is a difference of
only 4.7% correct?

A Correct.

Q When it cones to whey, the variance is not huge,
but it is certainly alittle larger than the others.
National M1k Producers Federation is proposing $0.23;
| DFA is proposing $0.2582, which is a 12.2% vari ance.

Do you see that?

A Yes.

Q Ckay. So looking at what's witten for Nunber 4,
you agree with ne, that statenent?

A. Yes. | would point out that in all cases, the
| DFA nunbers are higher than the National M|k nunbers,
but they are relatively close. And in conparison, for
| DFA's initial proposal, to go to the full -- full cost
| evel, as you identified it through your various neans,

t hese are much cl oser

Q Ckay.

A. And | understand that you arrived at these by
taking your initial proposal and dividing it by two.

Q Exactly. That what -- and we're going to get to
the details of our proposal in a mnute. But you're quite
right, that the | DFA proposals are halfway in terns of
addition over current to what we are ultimtely proposing
bei ng the Make Al | owances.

That's your understandi ng?

A. Repeat that again, please.
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Q Yes. The -- the nunbers shown here for what | DFA
proposes happen on January 1, 2025, represent 50% of the
i ncrease that | DFA is proposing --

A That's correct.

Q -- above the current Make Al | owances?

A That's correct.

Q Ckay. Exactly right.

So let's go back to the statenents of what | think
are agreenent.

Nunmber 5: National M|k Producers Federation and
| DFA both agree that the Make All owances increasing --
start that again. | nessed that up.

Nati onal M1k Producers Federation and | DFA both
agree that the Make Al |l owance increases they are proposing
to come into effect January 1, 2025, are less than the
average actual cost of production.

And | have quot ed bel ow your testinony, which you
read into the record a few mnutes ago, and it was also in
your petition for hearing, that National M|k, quote,
"does not contend that its proposed increases fully
correct for the increases in butter, nonfat dry mlKk,
cheddar cheese, and dry whey manufacturing costs
experi enced by manufacturers since 2008 when the current
Make Al l owances were inplenented.”

A | would object to one thing in Nunber 5, and that
is the second line: W agree that "Make All owance
i ncreases they are proposing to cone into effect

January 1st are less than the actual average costs of
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production.” The way that is stated, is that inplies that
we know what the actual costs are.

A key part of our proposal, as you gather from ny
testinmony, is we don't really know what those actual costs
are to the extent that we could confidently establish them
down to four decimal places of a dollar.

Q But you -- based on the --

A. What may be.

Q | appreciate your nuance. But based upon the
gquot ed | anguage there, you have agreed with us that
I ncreases along the lines set forth in your proposal and
in our proposal as it relates to January 1, 2025, do not
fully correct for the increases in --

A. That are -- that are --

Q -- in the manufacturing costs?

A. -- that are likely, but are undeterm ned. And
that we are seeking, together with | DFA and the Farm
Bureau, we recently agreed, all three organizations, on
the | egislative | anguage, to seek that better information
that ideally we would have done previously, but so be it.

Q And you're actually getting to ny very next topics
her e.

A Yes.

Q Nurmber 6: National M|k Producers Federation and
| DFA both agree that USDA shoul d be given the | ega
authority and funding in order to conduct mandatory,
audi ted surveys of costs of manufacture and to use the

results of those surveys to set Make Al l owances. W're
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in --

A Yes.

Q -- agreenent on that?

A | agree. And National MIk has actually -- Farm
Bureau took the initial initiative to get sone | anguage in
the Langworthy bill. W have -- we took the initiative in
doing -- adding sone refinenents to that. So kudos to

Farm Bureau. W kind of initiated that second step of
refining the | anguage for the FarmBill. W appreciate
| DFA's participation. But we will note that, according to
our folks who don't -- it took alittle while to get --
get you to be -- to agree on it, not because you di sagreed
with anything, but it just -- we were anxious to go on
t hat | anguage.

Q W're in -- | don't know the timng, but at |east

at this point, we have cone into agreenent, correct?

A. W are -- we are conpletely in agreenent --

Q Ckay.

A. -- on that provision.

Q And in Nunmber 7, National -- and this may be sort
of implicit -- but Nunber 7: National M|k Producers

Federation and | DFA both agree that USDA currently | acks
that |legal authority?

A. l"mnot a |legal authority, but people in USDA
whose -- whose judgnent | totally trust have assured ne
that that is the case.

Q Ckay. Nunber 8, along the sane lines of what you

just testified to, | think this is accurate: National
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M1 k Producers Federation and | DFA -- and indeed, | guess
we shoul d include the Farm Bureau perhaps -- are both
engaged in efforts to get | anguage added to the proposed
Farm Bill that would provide USDA that |egal authority.
| s that accurate?
A. Yes. And | would recommend that you add AFBF to
that |ist.
Q Appreciate that. No problemwth that. | would
agree with that.
And then Nunmber 9, the last one: National MIKk
Producers Federation and | DFA do not know whet her t hat
| anguage will, in fact, be added to the FarmBill or ever
enact ed.
s that fair?
A Well, that's a fair statenment when you are talking
about any | egislation.
Q Ckay.
A. But the fact that we have such w despread
agreenent anongst the industry, and the agriculture
conm ttees have had | ong experience with these sane
organi zations. Not necessarily should we say seeing eye
to eye, the fact that they actually are fully in agreenent
on this issue, ny guess is that it would -- would enabl e
us to establish a high priority in this getting done.
Q Vell --
A. To the point where we think -- again, our position
is an interimfirst step in the sane direction, simlar to

yours.
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Q Ckay.

A. But then waiting for the next step, you know, to
have this kind of authority. And we are confident enough
that the chances of this being enacted in the Farm Bil
are so high that we're confident of waiting for that
aut hority.

We have manufacturing nenbers that -- that need
hi gher Make Al |l owances. W al so have ot her nenbers on the
other side. It is a very delicate balance that we need to
strike at National MIlk, and that's what | testified to.

Q Certainly, when |I read about the prospect of the
governnent shutting down at the end of the nonth,
etcetera, it is alittle hard to place too nmuch confidence
in what is actually going to happen.

A But governnent shutdowns -- | don't keep score,
but 1'm not aware that governnent shutdown | ast years.

Q Soneti nes what they end up, with |egislation just
continues -- all continues -- all the existing

| egi slation, correct, essentially?

A. Yes. But the -- you know, continuing -- you know,
the FarmBill coul d be extended.
| have not heard that the -- nornmally FarmBills
are not that controversial. W are in a different

political environnment, but we have to have sonme confi dence
that -- particularly working together with your

or gani zati on, our organization, on the FarmBill, we can
exert sone influence to get Congress to nove on the Farm
Bill.
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Q And one challenge -- and | don't want to turn this
into a legislative discussion -- but FarmBills, for
better or worse, not only are they not limted to dairy,
but they actually involve all kinds of things that you
m ght not automatically think of as farmissues, |ike food
stanps and all kinds of --

A. Very much so.

Q -- all kinds of other issues that sonetines are

politically controversial in ways that nandatory surveying

are -- surveying is not necessarily controversi al,
contract?
A. But ny experience, | have worked for National Mk

t hrough many, many FarmBills. They all get done.

Q Wel |, so the disagreenent really between Nationa
MIk and IDFA is over how do you handle a situation in
whi ch we want to have the mandatory surveying, but we
don't know if we're going to get it or when we're going to
get it. And we have different approaches to that
situation, | think that's fair to say.

A That is correct.

Q And so National MIlk's attitude is, let's do year
one, which is the 2025 nunbers, and stop, and with the
hope, maybe the expectation, that there will be mandatory
surveying authority provided, and then you can raise
Make Al l owances further as a result. | nean, that's

essentially --

A. That is our position --
Q -- where you are?
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A. -- as | have testified.
Q Ckay. And just to lay it out. | nean, |IDFA s
position is, that's all well and good; maybe we'll get the

| egi sl ation, but maybe we won't. And indeed, let ne just
say, even after we get the |egislation, which may or may
not be as soon as one would hope, USDA has to go through a
bunch of steps before they can use that authority, right?
They have to publish updated regulations that wll reflect
their new | egal authority, correct?

A. | would defer to themto describe the process of
i npl enenting such | egislation.

Q Ckay. Well, you -- you're aware that they do have
existing regulations that in sone detail |ay out what
surveying they currently conduct of prices under the
authority that was put in place to allow themto do that
for purposes of setting Make Al |l owances, correct?

A. Right. And the legislative authority would go
into the sane provision of the 37 act as the --

Q Right. And -- but -- but USDA -- but |I'mjust --
there's both the |egislation that was enacted to give them
that authority, but then USDA then published regul ations
to carry that out --

A Correct.

Q -- and provide additional details as to how they
were going to do it, correct?

A. Yes. |I'mnot a reqgulatory expert. But the extent
to which that process could be expedited, | think would be

sonet hi ng we woul d support.
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Q Ckay. And then, of course, then they have to
conduct the survey, correct?

A That's correct.

Q And then they have to publish the results,
obvi ously.

And then -- do they then have to go through
anot her order hearing like the one we're in today?

A. Qur proposal, basically, does not provide for any
automatic i nplenentation of the results of the study.
This is too inportant. It -- that basically that
i nformati on woul d be provided on an ASAP basis to the
i ndustry, and the industry would have -- would be able to
|l ook at it and to deci de whether or not they wanted to
call for a hearing, and any proponent in the industry
could do so.

You are aware of our two -- every two-year tine
table that is in our proposal. Sonme of us think that it
mght be a little tight, but that proposed -- the tine
table in our proposal for the legislative -- you know, for
t hese mandatory studies indicates that we think it is
inportant for that to be done expeditiously and not
dragged out. And to the extent that the Departnent can
speed things up through their procedures, we would be
supportive of it.

Q But it would be the current procedures that were
gone through that lead us to be here today that would
be --

A Yes.
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Q -- that would be followed, that's under Nati onal

M I k's proposal ?

A. We offered our -- the legislative |anguage to the
Departnent for any of their suggestions. | would assune
that -- that any suggestions they would have to add to

t hat | anguage that coul d be expeditive, they would have
gi ven to us.

Q Al'l right. And so IDFA's proposal, basically,
| ooks at these -- the fact that, A we don't have the
| egi sl ation providing authorization for mandatory surveys,
plus there is sone process that has to be gone through,
both to put out regulations to conduct a survey and then
to hold hearings. |DFA |ooks at that and says, | ook,
we're not -- we want -- we don't think the 2025
Make Al |l owances bei ng proposed by us or National MIk are
enough. We think actual cost of manufacture is
substantially higher. W're going to have w tnesses
addressing that issue. |I'mcertainly not asking you to
accept our nunbers.

But | DFA | ooks at and says, no, what we should do

is instead go ahead and adopt through these hearings

additional -- additional additions to the Make Al |l owances
in-- in years -- on January 1, 2025.
A. Subsequent phase-in to the full --

Q 2026, 2020 (sic), 2028, which is when we woul d
finally reach what we believe to be the true average cost
t o manufacture.

But, | am sure you' ve read our proposal, if in the
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meantime USDA gets the authority to conduct nandatory

2023

surveys, and conducts them we go through whatever process

we need to inplenment them a hearing presumably, then
whi chever of our -- and then our proposal for these
i ncreases woul d be di splaced by whatever they cane up
Wi t h.

Do you understand that to be the --

A Can you repeat that? | didn't quite get that, the

whol e - -
Q The long -- the long -- the long -- okay.
Qur proposal is that USDA receive the data we're

going to provide as to what we think the actual costs of

manuf acture are, which we have asked to be inplenented in

phases: 50% January 1, 2025; another 16% - -
A. "' maware of the phases in the schedul e.

Q Recogni zing that if USDA gets the authority to

conduct mandatory surveys, it could replace -- and adopts

them that would replace our -- our proposed

Mbake Al |l owances?

A. But by -- by the long inplenentation |lag you just

outlined to ne, ny guess is, by your own |ogic, that your

full phase-in would -- based on your proposal, the ful
phase-in woul d have taken place | ong before USDA --

Q Ch, no --

A. W're -- we're nore optimstic on what the USDA
i npl enentation tinmeline would | ook Iike.

Q | -- I"mnot saying how pessimstic we would be

January 1, 2028, which is when our full inplenentation
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cones. \Wether we would be January 1, 2026, is -- would
be a closer question. And 2027, maybe even. And
obviously, all of this presupposes that -- that the -- in
t he nmeantime USDA has been given the |egislative
authority, correct?

A Well, we would look forward to working with you to
see whatever we could do to speed up that process.

Q But -- but under -- | nean, under our approach, we
have a backup, which increases the Make Al |l owances based
upon surveyed data, non mandatory survey data, except to
the extent we're using California data, which was

mandatory at the tine it was conducted. W have that.

And you don't have anything that -- that provides for
that -- that potential --

A. I"mfully aware of your proposal, but I'malso
fully aware that our own nenbers -- we have nenbers of

National MIlk that would Iike to be nore aggressive in
i ncreasi ng Make Al |l owances. Include people who have --

who have invested farnmers' noney in manufacturing assets

that will be testifying, subsequent to ne, on this very
I Ssue.

We have to -- in National MIk we have a delicate
bal ance of -- of interests that |I'm sure you have

experienced in your own organi zation. And our position
is, as | have testified, nmake an adjustnment at this point
and wait until we have the data, the adequate data,

t hrough mandat ory audited cost studies to nake further

adj ust nents, whereas you' re proposing a schedul e that
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woul d very likely result in full inplenentation of a |evel
of cost of Make All owance adjustnents that our nenbers
coul d not support going to imedi ately or even over a

t hree-year phase-out. W are -- we are very constrained

by the delicate bal ance of interest anongst our nenbers

to -- to the position that | have articulated. And
that's -- that is our position.
Q Let me go back to the areas of agreenent in the

very first one, and then relate it to sone additiona
guestions. That's where National M|k and | DFA both
agreed that inadequate Make Al |l owances chal | enge
manuf act uri ng operations' ability to pay m ni mum announced
mlk prices and still operate their facilities at
reasonabl e rates of return. This discourages the plan

i nvest nent needed to provi de market demand on a daily,

seasonal , and annual basis. Gkay?

A. Many of our nenbers rem nd nme of just that fact.
Q So let me -- so let nme sinply set forth two
scenari os. Scenario one is -- |IDFA scenario, that is to

say, USDA adopts our proposal for Make Al |l owances, and
therefore an entity considering whether or not to nmake

i nvestnments to increase manufacturing capacity in the
United States for dairy knows that either the |IDFA

Make All owances will go into effect starting in January 1,
2025, and then increasing year by year over 2026, 2027,
2028. That's the reality they face. O -- or maybe USDA
w Il conduct mandatory surveys and replace | DFA s nunbers

wi th audited mandatory cost to manufacture nunbers.
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| mean, that person has a pretty good vision of
the future for making investnent determ nations; is that
fair?

A. Well, I"'mnot sure quite how to answer that

2023

guestion in ternms of assessing the visionary properties of

sonebody proposing an investnent.

Q Well, | nmean, we both agree that the

Make Al l owances really cap what a handl er can earn naking

a Cass Ill or IV product, correct?

A | nadequat e Make Al |l owances are a hindrance to
t hose who wi sh to nmake investnents --

Q Ckay. And --

A. -- in manufacturing assets.

Q And obvi ously peopl e make investnents based upon
the best future -- protections of the future as they can,
correct?

A |"d recommend -- we have a whol e stable of
experts, including representatives of cooperatives,
nmenbers that have manufacturing assets, that'd be a good
guestion to ask them

Q Ckay. But just under -- | may ask them as wel |
But under your approach, National MIk's approach, they
woul d know what the Make All owances will be January 1,

2025, | mean, under the scenario where it's been adopted.

But the future beyond that would be unknown. | nean, that

is to say they -- that because -- especially if there
hasn't even been authorization provided to provide for

mandat ory surveys, nuch | ess would you know under what
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tinme table woul d those actually be inplenented?
A. What | can say is that National M|k has nenbers

t hat own nmanufacturing assets, significant manufacturing
assets, that are very anxious to have high -- increased
Make Al l owances. And those nenbers voted wth our entire
Board of Directors, unaninously, to approve National
M| k's package of proposals, including what we -- what |
just testified to on Proposal 7 for the two-step process.

So -- and, again, there are representatives of
t hose cooperatives that are going to be testifying. These
are people who own those assets, that are very famliar
with the dynamcs within their own organi zati ons, of
i nvestnents, all of the things you laid out, and that
they'd be perfect experts at this hearing to answer your
guesti ons.

MR. ROSENBAUM That's all | have at this tine.

THE COURT: Yeah. W probably need a break. W
have been going for an hour and three-quarters. So
let's -- let's conme back at 3:25 p.m

(Wher eupon, a break was taken.)

THE COURT: Let's cone to order. Wtness
Vi taliano continued.

Do we have further cross-exam nation other AMS for
this witness?

Dr. Cryan.

CRCSS- EXAM NATI ON

BY DR CRYAN:

Q Roger Cryan for the Anerican Farm Bureau
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Feder ati on.
Hel | o, Peter.
A. Hel | o, Roger, Dr. Cryan.
Q We neet agai n.
So | have -- | have the sane piece of paper that
that M. Rosenbaum shared with you.
THE COURT: Exhibit 143.
DR, CRYAN. Is it Exhibit 1437
THE COURT: Marked for identification.
DR. CRYAN. Thank you.
BY DR CRYAN:
Q And there's sone things we agree on. | won't go

over the ones we don't, but let's start with the -- |

think we -- National M|k and | DFA and Farm Bureau, as you
i ndi cate, are both engaged in efforts -- are all engaged
in efforts to get | anguage added to the FarmBill that

woul d provi de USDA direction to conduct a mandatory
audi ted survey of costs to manufacture.

W -- you agree?

A Yes.
Q You said that already.

And | agree with your assessnent, dollars to
doughnut's, unl ess soneone changes their support or sone
clerk |l eaves it out on drafting day, final drafting day,
it wll get approved because of the remarkable unanimty
on this issue.

And | think you -- you and | agree that we don't

know what the actual average costs of processing are.
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A. That is correct. And that is not to inpugn the
aut hors of previous voluntary cost studies. W are
guestioning the basic -- you know, the basic fact that if
you do not have the authority to conpel the ful
collection of data, it is very difficult to establish the
correct cost. And that is our position.

Q And | think we agree on that.

So, again, we agree that, ideally, these
Make Al |l owance changes woul d be based on an audited --
mandat ory and audited survey.

And if | understand correctly, you -- you
essentially -- you don't fully trust the avail abl e nunbers
and are aimng with your proposal at the highest nunber in
whi ch you have a high degree of confidence that it doesn't
overshoot. |Is that a fair way of putting it?

A Wiy don't you rephrase that a little bit, nake
sure | fully --

Q You are trying to find a nunber that -- that wll
not end up being too high once we get the full nunbers.

A Right. W will not -- we do not want to
support -- we would not support a nunber that we woul d
consider to be too high.

Q And M. Rosenbaum tal ked about how you have
di fferent approaches to that, different approaches to
addressing the need for audited and nmandatory surveys, and
you tal ked about tinmelines and how long it would take to
get things up and running and -- | nean, | won't get into
t hat .
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But -- but National M|k and Farm Bureau have two
di fferent approaches as well. Your approach is to -- is
t he one you described, and our approach is to -- is to

wai t, because if you can't neasure, you can't nmanage.
Wul d you agree wth that?
No, not the last sentence, |I'msorry.

Wul d you agree we have different approaches as

wel | ?
A | --
Q But our ultimate aimis to get to the sane pl ace?
A. | believe so, but | would ask you to articul ate
how yours -- you have just heard ny testinony -- our -- ny

testinmony as to what National MIk's position is. Could
you refresh ny nenory on those aspects of this issue which
we differ?

Q You know, actually, it is very fair that you ask
t hat question because | have not had a chance to testify
yet, so it's not on the record. So let's hold off on
t hat .

A Ckay.

Q So over the recent -- over recent years as
there's, on the one hand, been concern about
Make Al |l owances bei ng i nadequate, at the sane tine
there's -- cheese plants are being built. Quite a few
cheese plants have been built in recent years. And a | ot
of those are -- is that correct? You nodded.

A. Cheese -- cheese processing capacity is one aspect

of the U S. dairy industry where -- where significant new
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assets are being added on a regul ar basis, yes.

Q And | think it was in your testinony, | apol ogize
if -- if -- it was in sonebody's testinony that that --
that those nmust be profitable plants or they wouldn't be
built.

Is that -- do you agree with that?
A. W woul d assune that -- that they are -- that they
will be profitable given expectations for what cheese
prices may -- may be in the future. | assune there's

relatively sophisticated project planners behind those
pl ant s.

Q Do you -- do you have a concern that if the
Make Al l owances are higher, that it will contribute to an
over bui l ding of capacity?

A. Yeah. | included sone USDA references to, you
know, their concerns during historic previous

Make Al |l owances di scussi ons --

Q And you --
A -- that share --
Q "' msorry.

A Go ahead.

Q And you shared those because you share that
concern?

A Yeah. | think it would be detrinmental to the
i ndustry to establish Make All owances that are, let's
say -- let's call themstinulatory -- stinulative.

Q And -- and what then is the appropriate

non-overstinul ati ve | evel of a Make All owance? Should it
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represent sone -- sonething |like an averaged cost of
production in the existing industry or should it represent
sonething nore |like the costs associated with new
efficient plants?

A | have not | ooked into what would be the
appropriate way to interpret good data and draw those

di stinctions.

Q Ckay.
A. W will wait until we have adequate cost studies,
and |"msure that that will be subject to industry input.

Q Very good.
DR. CRYAN. That's it. Thank you very nuch.
THE W TNESS: Thank you.
THE COURT: Further cross other than AMS?
M. MIltner.
CRCSS- EXAM NATI ON
BY VR M LTNER:
Q Ryan M Itner representing Select MIk Producers.
Good afternoon, Dr. Vitali ano.

A Good afternoon, M. MItner.

Q And easy -- hopefully easy prelimnary question.
Pages 8 to 12 of your statenent, is that all the sane as
in your first statenment? That's section about Dr. Brown's
anal ysi s?

A Yes. And | have enphasized that that is -- those
conmon provisions of ny statenents are overarching
principles -- sections that basically tie together our

entire package of proposals at this hearing.
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Q But there's no difference in --

A No.

Q -- in that text fromyour previous statenent?

A No.

Q G eat.

Do you have the docunent that M. Rosenbaum put

t oget her, the areas of agreenent?
A The one marked Exhi bit 143?
Q Yes, |IDFA Exhibit 35. And you said that --
A. | have it in front of ne, yes.
Q Ckay. Geat.

Point three on there, there was sone questions
about that from M. Rosenbaum and | -- this is sonething
that 1"mtrying to get ny head around with all the
wi t nesses, if you haven't caught on. What specifically
in -- fromNational MIKk's perspective causes you to want

2023

to delay the inplenmentation of a proposal versus inplenent

it imrediately?

A. Among the many experts that we have anpbngst

National MIlk staff, we have fol ks who are expert at risk

managenent. One of them | believe M. Ed Gallagher from

DFA, | believe has already testified in connection with
the inplenentation -- proposed inplenentation lag for the
conponent -- you are referring to the conponent

conposition factors?

Q Yes.
A Yeah. And he explained the difference in terns of
basically howit would -- how each of those woul d affect
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ri sk managenent. And | think that was adequately
expl ai ned, and that should be in that hearing -- in the
hearing record on that.

Q So you --

A " mnot a risk managenent expert, so | would --
"' mnot the best one to articulate that difference.

Q Ckay. Wuld you agree that the Proposal 1 and
Proposal 7 both have simlar magnitudes of inpact on
producer prices, though?

A | don't have those nunbers in front of ne, but
they're -- they would be significant. They woul d be
of fsetting.

Q Right. That's why | said magnitude as opposed to

I mpact .
So is the -- | understand you are not a risk

managenent specialist, but that would lead ne to believe
that the -- it's not the magnitude of inpact on the
producer price, but there's some ot her reason that woul d
suggest delaying the inplenentation of a proposal ?

A Yeah. It basically has to do with the different
i npacts on ri sk managenent positions.

Q Ckay. Still looking at the sanme exhibit now,
atpoint five. | want to make sure that your position is

clear on this.

Wen we're -- we're both on point five in the
statenent -- the section of your statenment that it refers
to. | interpret your position as we don't know what the

ri ght nunbers are, they m ght be higher, it mght even be
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likely that they are higher than what's proposed, but it
woul d be inprudent to adopt a higher nunber until we know.
A. If you talk -- if you are tal ki ng about the
initial increases that we're proposing, yes, | would agree
with that. That is basically our position.
Q And | was tal king about those initial changes, so
t hank you for clarifying that.

If I could have you | ook at page 8 of your
statenment where you tal k about the proposals from Sel ect.
| have sonme questions there.

Am | correctly sunmari zing your position if | say
that it is National MIk's desire to address the yields
only after USDA conpletes a mandatory audited survey of
costs and yiel ds?

A. Yes, because ny -- as | stated in ny testinony, we
believe it is equally inportant to address all factors,
t he conponent price formulas, which includes yield factors
as well as Make All owances. The two go together.

Unfortunately, in the past -- the past instances
of updating those formnmul as have focused entirely on
Make Al |l owances, and our position should be that those
really need to go hand in hand.

So we have explicitly indicated that we need
better data on -- on yield factors along with
Make Al l owances. W have a |ot nore data in -- from past

studi es on Make Al |l owances conpared to yield factors. And

yet we're still -- we're still contending that that
Make Al l owance data is -- due to the voluntary natures of
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the certain studies, etcetera, is -- needs to be repl aced,
needs to be superseded by audited nmandatory studies.

And therefore, by inplication, the data we have,
which is even I ess so for Make All owances, is not
sonet hing that we would be confortabl e adjusting yield
factors, even though we would like to. It would be
i nconsistent for us to say, with all the data we have on
Make Al l owances, we still need better, and say, we're
confortable with the data that is | ess so than on
Make Al |l owances to be used as a basis.

W're not -- we're not opposing the spirit -- the
sense of your -- Select's proposals. Sinply, you know, we
tie it back to our basic position on the data and the
i nportance of getting adequate data.

Q And yet in the absence of Make Al |l owance data, you
are wlling to make an adjustnent to nmake them perhaps --
to refer to a clause here, a statenment you have in here --
to make them nore accurate and specific than they are?

A. Can you repeat that question again.

Q Sure. You said that there isn't great data on
Make Al | owances because it's voluntary, correct?

But Proposal 7 adjusts Make All owances partly out
of a recognition that they are stale, correct?

A Correct.

Q And partly out of a recognition that we need to
get sonewhat nore accurate until we get close to perfect,
correct?

A. Ri ght .
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Q Ckay.
A. We need to nmake a novenent in the right direction.
Q But National MIk's position as of nowis that you

don't want to inprove or nmake the yield factors nore
accurate in the absence of perfection?

A. In the absence of adequate data. Nothing is
perfection in the real world.

Q That is true. That was a bad choice of words on
ny part.

M . Rosenbaum asked you a nunber of questions

about the FarmBill process, and | don't want to bel abor

that, but | do want to ask sonme questions on that topic.

You nmentioned a bill, | think, in the QA a
Langworthy bill; is that correct?
A Yes.
Q Ckay. Is -- is that, if you know, what is HRL756,

the Dairy Pricing Qoportunity Act?
A. | think it is. I'm-- I'"'mnot real famliar with

what's been introduced or what's been proposed. But | did

see legislative | anguage in the standard bill form so --
and | do recall it had a bill nunber on it.
Q | think you al so nentioned, or perhaps it was

Dr. Cryan in questioning, that there were updates to this
| egi sl ati on.

Do you know if the current -- is what you consi der
the current |anguage, is it -- is it incorporated into a
bill that's avail able through the Library of Congress or

t he Congressional offices?
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A | do not know that. Al | knowis that the
agreenent on that |anguage had been reached anong those
t hree organi zati ons.

Q |'"d like to read from HR1756, as it was introduced
on March 23rd. And | want to read the entirety, which
won't take | ong, about mandatory reporting of dairy
product processing costs.

It reads: "Section 273 of the Agricultura
Mar keting Act of 1946 is anended in subsection (b)(1), in
subparagraph (A (ii), by striking "and' at the end; in
subpar agraph (B), by striking the period at the end and
inserting a sem colon; and by adding at the end the
following: '(C for each manufacturer required to report
under subparagraph (A) for any product, require that
manuf acturer to report cost and yield information, as
determ ned by the Secretary, for all products processed in
the sanme facility or facilities; and (D) require any
manuf act urer of such other dairy products as determ ned by
the Secretary to report cost and yield information in the
sane manner as under subparagraph (C), for the purposes of
providing information for the regulatory or adm nistrative
establishment of pricing rules,' and (2), in subsection
(d), by adding at the end the following: '(3) Dairy
product processing costs, not later than 2 years after the
date of enactnent of this paragraph, and every 2 years
thereafter, the Secretary shall publish a report
containing the infornmation obtai ned under subparagraphs
(© and (D) of subsection (b)(1)."'"
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That | eaves an awful ot to be determ ned doesn't,
it?

A. Well, how do you define an "awful lot"? |
believe, | don't have it in front of nme, but | think you
are quoting the Langworthy | anguage?

Q | am Well, let ne ask this --

A |"'m-- I"mnot sure | can nmake that eval uati on.

So coul d you specify your question, what you nean by an
"awful |ot"?
Q Sure. Well, first, have you -- have you had a

chance to read the Langworthy | anguage before | just read

it to you?
A Yes.
Q Ckay.
A. | worked on suggesting sone changes to it.
Q Very good.

Wen | say it | eaves an awful | ot open, it
requires the reporting of costs and yields, and everything
else is left to the Secretary to wite regul ations,

doesn't it?

A | guess you could say that. But if you | ook at
the | anguage in the sane -- in the sane provision, in the
sane -- that's current |law, that specifies the nandatory

price reporting, it's equally open ended, and yet we have
a systemthat seens to be working in providing adequate
price information for the operation of the Federal Order
conponent pricing fornul as.

That | anguage, as ny understanding, is not
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currently -- is not current in the agreenent.

Q Ckay. May | assune that you are famliar with
Select's Proposals 10, 11, and 127

A Generally, their intent. |'mnot necessarily --
the key thing -- when |I read them the key thing |I was
| ooking for was the evidence, the data, and as | recall,
each of themindicated that, as | have phrased it here, we
will be providing that information at the hearing in
t esti nony.

Q As nost of the proposals stated, right?

A Yes.

Q So Proposal 10, which addresses the butterfat
retention or butterfat recovery, there's nothing in the
Congressional text that woul d necessarily address that
el ement of the yield, is there?

A No. But | would interpret the, you know,
| egi sl ative | anguage on yield factors to include that, and
to the extent that USDA would be -- perhaps call a hearing
for inplementing that, we would so recomrend.

Q Sel ect's proposal 11 addressing farmto-pl ant
shrink, again, there's nothing in the Congressiona
| anguage which requires that elenent of the yield to be

addressed, is there?

A. Farmto-pl ant shrink?
Q Correct.
A Technically, no. But we interpret the term"yield

factors" in the legislative | anguage to be inclusive of

everything that affects basically the product price
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f or mul as.

Q And Sel ect Proposal 12, which is a nonfat dry mlk
yi el d, and addresses specifically butterm |k powder,
there's nothing in the Congressional |anguage which
requires butterm | k powder and its effects on yield to be
addressed, is there?

A. Not technically.

Q And woul d you agree that when you are | ooking at a
yield, there's a scientific portion, scientific
consi deration and a policy consideration, when you are

figuring out what a yield is?

A. Yes. You're basically understanding a
manuf acturing -- food manufacturing process and trying to
capture it in -- in a sinple formula.

Q Ckay. And as nuch as we mght Iike or a processor

m ght |ike, they are not going to get one and a half
pounds of butter out of a pound of butterfat, right?

A. Probabl y not.

Q That's science part, correct?

A Yes.

Q But whet her they get 1.2 pounds or 1.22 pounds,
that's a policy consideration, isn't it?

A. Well, there's got to be sone science behind it.

Q Right. That's why we're not going to get 1.5.
But USDA, for instance, made a policy decision that
there's an anmount of mlk that's | ost between farm and
pl ant, and they pegged a nunber.

And that's a policy consideration, isn't it?

TALTY COURT REPORTERS, INC. 2476

taltys.com - 408.244.1900

Sept enber 06, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 06, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. Well, what was the verb you used to tal k about
what USDA did with the nunber?
Q They - -
MR. MLTNER  Could you read back ny statenent --
BY MR M LTNER

Q | don't renenber specifically what word | used.
A Paved, did | hear?

Q Pegged.

A Ch, pegged. Yes. Ckay.

They established a nunber, which in nost of the
product price fornulas, there are fixed nunbers often
specified to several digits of exactitude that may or may
not be supported by the data, in particular, for the
Make Al | owances.

But, yes, there are yield factors in the current
formul as. We propose that those need to be studied and
updated as wel | .

Q Even when we get those yield formnul as, though
won't USDA still have to nake sonme policy considerations
about where to peg that nunber?

A Yes. It -- there is a policy dinension to USDA
deci si on-maki ng, particularly in sonething as inportant as
t he Federal Order product price fornul as.

Q And so we're going to have a statute which | eaves
a lot of discretion to the agency, resulting in
regul ations that industry will have input in, but not get
to wite, and we're still going to have questions about

where to draw |l ines, won't we?
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A. Probably have that in alnost any regul atory
deci si on-making activity in the governnent.

Q This -- the FarmBill process, would you agree
that in each of the last three FarmBills, Congress failed
to pass a new FarmBill on tinme?

A | don't recall exact timng, but | know FarmBills
have often been del ayed.

Q M . Rosenbaum descri bed | DFA' s Make Al | owance

proposal, and | forget, | think he used both of these
words -- and if not, M. Rosenbaum | apol ogize for
pi cki ng the wong one -- but he described the

Make All owance proposal as having a backup or perhaps a
safety net agai nst Congressional del ay.
Do you recall himsaying sonmething |Iike that?

A. | recall himusing words to that effect.

Q And he -- he stated that if the FarmBill is
del ayed, if the | anguage doesn't end up the way Nati onal
MIk wants, that that proposal, |IDFA s proposal, would
still allow the Make Al |l owances to be updat ed.

Do you recall that?

A Yes. And | would so characterize them given the
tinmeline for the subsequent phase-in steps in |DFA's
proposal, and the likely tineline, even though not
necessarily hugely extended, the likely tineline for the
enactnent of the legislation and the inplenentation of it,
| would interpret |IDFA's position as basically ensuring
that their proposal would be fully inplenented before cost

data woul d be avail abl e.
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Q There is no such safety net or backup plan or
sonething for National MIk to address yields, though, is
t here?

A How woul d you define safety net in terns of
addressing yield factor updates?

Q | f Congress doesn't pass the | anguage you want,
you will -- you won't have the data you expect to have to
adj ust yields, correct?

A. | woul d expect that Congress w |l enact the
| anguage with the general -- with the general provisions
on collecting data on yields to be included.

Q You don't think that's wildly optimstic for a
Congress that can't even keep the |ights on?

A. We don't have data on yields now

Q So National MIk's positionis to allowits dairy
farmer nenbers to have mlk fornmulas | ess precise than
they mght be, for some undeterm ned I ength of tinme, even

t hough you don't have good enough data on Make Al |l owances,

correct?
A That's correct.
Q But you want to address themin the best way

possible, right? That's the rationale for it?

A. W want to inprove the systemfromwhat it is now
Q Even though that | owers the prices that producers
receive? Making them nore accurate will |ower their

price, right?
A Maki ng - -
Q Make Al | owances.
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A. Yes, we recognize that. That is why the issue
i ncreasi ng Make Al |l owances is a delicate one anbngst
National MIKk's nenbers, who have diverse interests. W
are fully aware of that. W live with it every day.

Q But you | ack the sanme good data in your opinion on
yields, and you won't address them even though that woul d
i ncrease producer prices? Mking themnore accurate with
the data available and would -- would increase the price,
National MIk doesn't want to do that?

A. We woul d favor updating the yield factors because
t hat woul d have that effect. National MIk's package of
proposal s, including our five proposals before this
heari ng, and our proposal on getting the FarmBill
| anguage, is a bal anced one that includes offsets in other
areas, not just within the conponent price formula,

Make All owances, and yield factors. W would | ove to have
the data needed to inprove the yield factors, and we are
seeking that in the |egislation.

Q And you don't have data on Make Al |l owances, but
you chose to nove forward with the one that would actually
| ower your producers' prices?

A In the context of our entire package, that
provi sion woul d | ower producer prices when arithmetically
calculated. Dr. Brown is going to testify on the econonic
i npact of our total package of proposals. W have nenbers
who want an increase in Make Al l owances. Everybody
recogni zes that arithnetically that wll [ower prices in

the short run. W have other provisions that woul d of fset
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that in the total package of proposals. Mking that
calculation or that determnation strictly in the context
of the conponent pricing fornulas, the Make Al |l owances,
and the yield factors, basically, is not conprehensive
enough to exam ne the total inpact of all of our
pr oposal s.
MR. M LTNER  Thank you.
THE COURT: Cross by others, not AMS?
M. English.
CROSS- EXAM NATI ON
BY MR ENG.I SH:
Q Good afternoon, Doctor.
A Good afternoon --
Q Chip English for the MIk Innovation G oup.
A -- M. English.
Q So | just want to review a few things
historically, if I may, to start wth.
So we haven't heard fromyet -- although posted
for a while now, and you yourself cited a footnote --
Dr. Stephenson has prepared a couple of studies that we're
going to hear about later in the hearing, correct?
A That's correct.
Q And those are | think what you were referring to
as, anong maybe one other, an unaudited survey, correct?
A. Unaudi ted and vol untary response.
Q Ckay.
So let's go back now for Federal Order Reform when
t he Make Al |l owances were first established. USDA did
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studi es of plant costs, correct?

A. | wouldn't characterize it as did -- doing
studies. | think they |ooked -- they -- they used
exi sting studies, and as | recall, one of themwas a study

that National MIk had requested fromthe ol d USDA
Cooperative Service to establish Make Al |l owances for the

old price support program So that it was a question of

what was available on the shelf. |'mnot sure that
USDA - -
Q Ckay.
A. -- conducted special studies. | may be wong on
t hat .
Q No, thank you for correcting. M question was not

as precise as it should have been, so thank you.
So let's go there first because you nention --

t hat woul d be the RCBS studies, correct?

A Yeah.

Q Ckay. And those studies were conducted on behal f
of cooperatives, correct?

A Correct.

Q And they were voluntary surveys, voluntary
st udi es?

A. "' mnot aware of the methodol ogy that was used,
but ny guess is they were, yes.

Q And they weren't audited, were they?

A. |"'mnot sure. They were conducted by a gover nnent
agency. But, yeah, | -- | can't say whether or not they
Wer e.
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Q Do you know also if Dr. Stephenson was invol ved?
| nmean, basically, Federal Order Reform every single ag
econom st got involved sonmewhere, correct?
A Yeah.
Q Correct? | nean, Dr. Stephenson was one of those

who conducted different studies for USDA that were
i npl emented in Federal Order Reform correct?

A Yes. Dr. Stephenson has a |long history of being
i nvolved in plant cost studies.

Q And do you know if those studies that he
conducted, assum ng USDA relied on themat all, whether

they were voluntary?

A. They were all voluntary.

Q And they were all unaudited, correct?

A |"mpretty -- yes.

Q So then nmoving forward to 2006 and 2007,

Dr. Stephenson, again, as you said, did a |lot of studies,

l ong involved. He did studies for both the 2006 and 2007

heari ngs, correct?

A That is correct.

Q And they were voluntary studies, correct?
A That's correct.

Q And they were unaudited, correct?

A Correct.

Q And USDA relied, at |east, partially on them

correct?

2023

A. The word "partially" is very inportant in what you

j ust said.
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Q | understand that.
A. You are aware that USDA di sregarded the cheese
studies from-- fromCornell in that proceeding as |

recall correctly. Even the Departnent felt there was
sonething -- | don't renmenber what it was, but they

di sregarded the cheese studies and used only the
California CDFA studies. And they al so disregarded the
CDFA whey cost study fromthat tinme based upon | think it
was an i nadequate sanple size.

Q So didn't they --

A. So the USDA itself kind of inplicitly criticized
the voluntary nature, you m ght say, of the CDFA study,
even though those were mandatory reporting surveys,
because USDA has been critical of some of that data
avail able itself.

Q But they're not actually critical of
Dr. Stephenson's work, they conbined it with sone of
the --

A. Yeah, they --

Q -- correct?

A Yeah, they were not critical of Dr. Stephenson.
They were just critical of the studies because they were
presumably voluntary. There may have been sone
nmet hodol ogi cal concerns. | don't know the details of
t hat .

Q But didn't they end up, basically -- so, first of
all, let's back up.

They did rely on RCBS in Federal Order Reform

TALTY COURT REPORTERS, INC. 2484
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 06, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

correct?

A. In the -- yes.

Q But they did not rely on RCBS | ater, correct?

A. Yeah. | believe that RCBS did not do any studies
subsequent to that. | think -- the initial Federal Order

Ref orm one may have been an older study as it is. W did
not -- in all the years that |'ve been at National MKk,
we did not request any RCBS study on Make Allowances. W
did request a study on casing, as | recall, from RCBS.

Q So USDA no | onger had RCBS or they didn't rely on
it, regardless, in 2006, 2007, correct?

A Correct.

Q But they did have CDFA, which they relied on
except for whey, correct?

A Correct.

Q And they did rely on Dr. Stephenson to the extent
they then used the results of his study and conbi ned t hem
with the CDFA study, correct?

A. Right. They did not use the -- Dr. Stephenson's
cheese cost studies, as | recall.

Q But nonetheless, they -- they did rely on
vol untary surveys that were unaudited, correct?

A That's correct.

Q Thank you.

So |l am | think, interested in National MIlk's
position -- |eaving aside the issue of audited nmandatory
surveys, there's a couple of statenents that | was trying

to reconcile in your statement. And so | think I'd Iike
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to start wwth the quote on page 7 and then nove back to
page 4.

On the mddl e of page 7, when you are talking
about accuracy and specificity being required, you say,
because, quote, "the Make Al l owances...should cover the
cost of nost of the processing plants that receive mlk

pool ed under the orders,” end quote.
And you are citing USDA, correct?
Do you see in the mddle, the very -- literally,
right in the mddle of that page?
A. Yep. That was a quote fromthe Federal Order
Ref or m days.
Q Ckay. Does National M1k agree that

Make Al |l owances shoul d cover the cost of nobst of the

2023

processing plants that receive pooled -- m |k pool ed under

t he orders?

A. Wll, I'mnot a nethodol ogi st of conducting cost

studies, but | have cited the USDA conments on ensuring --

or avoi ding setting Make All owances so high that al nost
any plant can nmake a profit.

Q And that's -- and that's your statenent back on
page 4, correct?

A Yes.

Q Ckay. But I'mtrying to reconcile thema little,
at | east understand where you thread the needle a little
bit. And part of this is we heard fromDr. Bozic earlier
today that maybe he's going to come back and tal k about a

different concept in his testinony, which is the nost
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efficient plants.
Do you renenber hearing himsay that today?

A. Right. And there are folks who say that only the
nost efficient plants should be surveyed.

| woul d point out that we have never had mandated
audi ted cost surveys on a nationw de basis. If we got
that data, we m ght do sonething different with it than
has been done when inconplete voluntary studies are
avail able. When you have the full set of data and can get
t he whol e spectrum of distribution of costs for each of
t hose products, that will be a richer data source that |
think will allow that judgnent to be nade nore
effectively.

Q So you don't have a position today as to whet her
it should be average or nost efficient?

A. Yeah, to sonme extent it depends upon the avail able
data and getting sone sense of how representative it
actually is.

Q But -- but the reality is that, as you yourself
have testified, producers who own manufacturing plant
capacity and bearing the costs of balancing, as in your
testi nony, need to be able to maintain these facilities

and, basically, not |ose noney, correct?

A. That's correct.
Q Ckay.
A. We believe it is very inportant for producers to

have control over sone of the nmanufacturing assets, and

adequat e Make Al |l owances is necessary for that. W' re not
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Q So going back to page 4. And nowit's -- |I'm
going to the sentence that's above the one that | was
trying to tie together with page 7. "Rai sing

Make All owances to | evel s above those proposed would

2023

reduce producer prices to |levels that woul d narrow nargins

and negatively inpact the availability of adequate
supplies of mlk," and then, comm, "and thereby create
di sorderly marketing." So to be fair, that's the whole
sent ence.

| do not want to focus on the narrow -- the

mar gi ns i ssue. | want to focus on the statenent,

"negatively inpact the availability of adequate supplies

of mlk."
A And which line are you | ooking at again?

Q Ckay. Again, essentially in the mddle of the

page but a little |ower than | was on page 7 -- 1lth or
12th |ine down, where -- the line on the edge says
"“cheddar cheese and dry whey," comma -- | nean, period,

and then the next sentence --
Yes.

-- says "raising" -- do you see that now?

> O >

Yes.

Q Ckay. So | want to focus on the part of that

sentence, that "raising Make All owances | evels above those

proposed will negatively inpact the availability of
adequate supplies of mlk." | recognize |I'm|eaving out
the margin because I'mnot -- | want to focus on the one
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part. And you're welcone to coment otherw se, but | want
to focus on if --

A. I f you're |looking at that sentence that starts
"rai sing Make All owance to | evels above" -- in the second

line there's a reference to margi ns?

Q Yes.
A. That refers to producer margins.
Q | get that. | understand that, sir
So -- and I'mnot saying you can't tal k about
that, but I"msaying | would Iike to focus on -- because
it says "and," so it's a separate phrase, "inpact the
availability of adequate supplies of mlk." That's the

part | want to focus on for the nonent.

A Uh- huh.

Q Ckay.

A Yes.

Q In doing so, | want to cone back to our discussion

two weeks ago that that's adequate supplies of m Ik for
fluid use, correct?

A That's correct.

Q Okay. Al right. I'mgoing to try sonmething and
see how it goes.

So at the end of this proceeding, we'll get an
econom ¢ anal ysis from USDA, at sone point, and I'mtrying
to understand how and what anal ysis, either then or for
t he deci si on USDA should make, when it cones to adequate
supplies of mlk for fluid use. So that's ny predicate.

And the thought that I'mhaving is National MIk
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has a nunber of proposals: | ssue 1, conponents; I|ssue 4,
the base skimmlk -- base Class | skimmlk price; and
Proposal 19, on the Class | price surface.

And while we differ in how we do deal with the
base Cass | skimmlk price, there's general agreenent in
a general price level, so there's really no di sagreenent,
| think, anong the parties that that's sonething that USDA
shoul d do.

But let's assune for a nonment that USDA over our
obj ections adopts, in addition to Issue 4, your
Proposal 19 and your Proposal 1, and yet, we're in this
position with Make All owances where it's like, well, let's
go this far, and then we'll wait and see.

How i s USDA supposed to performits economc
analysis in the out years when we don't know what t hat

"wait and see" is?

A The wait and see on Make Al | owance?

Q On Make Al |l owances, yes.

A. Econom sts make assunptions all the tinme for their
anal yses.

Q Wel |, what assunptions should USDA nake under
t hose circunstances?
A. That's up to themand their -- their capable
econom c staff.
MR. ENGISH: | have no further questions. Thank
you, Sir.
THE COURT: Further cross other than AMNS.

Seei ng none, Ms. Tayl or.
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CROSS- EXAM NATI ON

BY M5. TAYLOR:

Q Good afternoon

A. Good afternoon, Ms. Tayl or.

Q So your testinony talks a | ot about how
Make Al l owance do not currently reflect current
manuf acturing costs. And | understand we can tal k about
what the right level is to nove to.

But you -- can you put any information on the

record that kind of discusses what the industry's response
has been to what you woul d see as i nadequate

Vake Al |l owances?

A. | woul d reconmend you defer that question to the
i neup of experts that we have testinony -- that are
actually in the industry making -- dealing with that

reality itself.

Q Ckay.

A There's a rich source of information that will be
avail able to you and will probably be put into the record
upfront.

Q Okay. |'ll save that question

On your specific Make Al l owance | evel s that
National MIlk is proposing, |I'mnot sure if you are the
right person to ask, but we'll start with you. Do you
have i nformation on kind of how you all determ ned those
to be the right nunbers?

A. Well, again, reviewed the process, National MIKk
initial -- enbarked initially on its Federal Order
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noder ni zation effort by getting input -- by receiving
input fromits nmenbers that own manufacturing facilities,
t hat the Make Al |l owances were too | ow and needed to be

i ncr eased.

Q And when you say "receiving input,”" is that -- you
| ooked at cost information?

A. Right. \Wen you' re a nenbership organi zati on, you
get input fromyour nenbers. They indicated there was a
problemw th the Make All owances. Fromthe very begi nning
we decided that we needed to address that, but also we
needed to take a conprehensive approach to all of the
di fferent conponents of the Federal Order Reform and
product price forrmulas. You were wtnesses to many of
t hose del i berati ons.

It becane obvious that we needed to address the
Make Al |l owances. W needed to -- we woul d not have been
able to get agreenent anpongst our nenbers on a package of
proposal s that included no action on Make Al |l owances. |t
was -- becane equally obvious as we becane aware, through
our discussions with our nenbers, that operate -- that
participate -- that operated manufacturing plants, that we
woul d be al so unable to secure agreenent anongst our
di verse nenbers on a -- on a proposal that included a
Make Al l owance proposal to nove i mediately to what
appeared to be generally the -- you know, the current sort
of full cost, so to speak. W knew, therefore, we needed
to stri ke a bal ance.

And the reason we couldn't have gotten agreenent
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on a -- on a -- you know, on a conplete one-tine increase,
anong others, was that we could not assure our nenbers
that the informati on about what the right costs were to
make such a big increase were avail abl e.

So we had to -- we, therefore, canme upon this --
basically the two- -- two-part process, seek -- nake an
initial increase, seek legislative authority to get USDA
finally the authority needed to conduct nandatory audited

Cost surveys.

But that still left us with the issue of what do
we do for an interimstep. It had to be a bal ance between
sone i ncrease, not the full increase. That nmade it

difficult for us to cone up with nunbers that technically
were, as USDA rem nded us, needed to be data driven.

What we did was we basically took a survey anongst
our nmenbers to say, give us your estimates from your own
experi ences of what the costs -- what you think the costs
are for each of the four products and tell us why. And we
basically | ooked at that data. W disregarded a few
outliers.

And then we -- we presented that anonym zed data
to our decision-neking bodies. The task force was -- was
basically only responsi ble for naking recomendati ons, not
for making policy decisions. So we presented that data as
best we could to our policy-naking bodies and said, here's
the data, here's how it |ooks, and they basically
recommended the nunbers that we -- we are presenting here

as our proposal.
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It was data driven to the extent that it was
i nformati on provided by the technical experts that worked
for those cooperatives, with the decision nmade by the
deci si on- maker representatives fromthose sane
cooperatives, who were in very close touch with their
expert staffers to conme up with that decision, which, you
know, had to be a conprom se.

Q So those nunbers do in sonme way reflect actua
costs experienced by National M|k nenbers?

A That is correct.

Q Ckay. You tal k about how you -- this is an
i nteri mphased-in approach is what you all are taking.
And we won't get into the FarmBill side of things because
that's outside of everyone's control, at |least on this
side of the room

But you say, you know, too |large of an increase
coul d cause disorderly marketing. |If we -- we have gone
15 years without increasing them so we don't want to have
too | arge kind of shock to the system

A Correct.

Q What constitutes -- what would constitute too
| arge of an increase?

A. Well, 1'lIl go back to the quote that M. English
just referenced on page 4 of ny statenent: Raising Mke
Al |l onances to above those proposed will reduce producer
prices to levels that would narrow margi ns at the farm
And we will have testinony |ater about -- to the --

basically what the current financial condition of dairy
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farnms in the country is, which is not particularly strong
at the nmonent. W have already had sone producer
testi nony foreshadow ng that.

So basically that is -- that sentence is kind of

i ke a condensation of what econom sts would call a supply

function. |If the price received for a product is too |ow,
that will negatively inpact the production of an adequate
supply of that product or service. And -- and with a --

particularly with a very inportant comodity |ike mlk,
havi ng an i nadequate supply creates disorderly marketing.
So that's kind of what that all neans.

Q Ckay. So if we increased the Make Al |l owances too
much, and farm margins got too tight and we saw farns
goi ng out of business, you would see that as a disorderly
mar keting --

A Yes, that would be an un- -- that would be an
unfortunate consequence for a programlike the Federal
Order program whose purpose is to create order -- to

facilitate orderly marketing.

Q | think your answers have touched on sone of the
ot her questions | had, but it wouldn't be -- well, let ne
see here.

On page 7 at the bottom the bottom paragraph, you
say, "In the absence of definitive data, not increasing
t heni’ -- which you nean Make All owances -- "so high as to
be dependent on projections or on plant processing (sic)
survey results that have been disputed.”

Can you talk a little bit about the disputed
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processing costs that you are -- surveys that you are
referring to there?

A. Wel |, an exanple of disputed -- and, again, |I'm
not i npugning any researchers. But the first Stephenson
cost study that was sonewhat del ayed, based upon primarily
2018 data, which was eagerly awaited by our team | ooking
for guidance fromthat docunment, was -- had a problematic
issue in terns of the reallocation of costs between -- in
butter powder manufacturing, produced a curious result
that | would say fell into the category of disputed. And
that was corrected in the nore recent study, as | recall.

Q And how was that corrected?

A | believe that allocation was made back to
sonething nore simlar to what previous cost studies
have - -

Q And you are tal king about the allocation --

A. Yeah, the --

Q -- on unal |l ocated costs?
A. Right. The allocation of the earlier recent study
that would -- indicated that the cost of manufacturing

butter was below the current Make Al |l owances, and the
price -- the cost of manufacturing nonfat dry mlk was
very much higher. Gven that the two are kind of -- were
separated out froma butter powder manufacturing cost, it
was a curious thing, undertaken probably for the best of

i ntentions, but producing a result that the industry, |
guess, speaking for our nenbers, would have considered to

be disruptive in creating disorderly marketing, if
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I npl enent ed as such.

Q Al right. And | think -- I'msure everyone in
this room has read that study, and we all kind of know
what you're tal king about, but I want to nmake sure the
record is clear?

A That's an instance.

Q That is changing fromthe first version that went
fromallocating those costs on a transformation factor,

t hat had not been done before, to the second version,

whi ch all ocated costs on a setback to a solids basis?

A. Put it back to the previous basis, yes.
Q Ckay.
Ckay. | have one technical question of which --
well, two technical questions, actually.

The first is, we have been | ooking at the proposed
order | anguage you have in the back of Exhibit 12. It
starts on page 12 of NWPF-12. That's, whatever exhibit
nunber this is, 142.

The first thing is we think that the order
| anguage you have in here is what you have in the initial
proposal submtted by National MIk by the June 6th --
don't know what the date -- it is all confusing now -- the
earlier June deadline. And | think you all changed t hat
in your subm ssion for your nodified date -- subm ssion
t hat was due on the 20th of June, and | think there's sone
order | anguage that was put in that nodified version
that's mssing in here.

Speci fically, when you talk about (n), and you
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say, delete all subsequent parts of this paragraph, and

then insert what you have here, | think there's a (ii) and

a (iii) that are mssing in this exhibit that you m ght

you probably want to have in there, because it -- it would
elimnate a couple of steps in the Cass IlIl price
for mul a.

A. Yes, | was -- by the | anguage here, because it
it conbined --

Q Yes.

A. -- the Proposal 3 | anguage and the Proposal 7
| anguage, | did not separate those out. But for -- for
this testinony on Exhibit -- on Proposal 7, | did not

i ncl ude those other parts that were part of, you know,
(2) -- (nN(2), (2) and (3), correct?

Q Yes.
A. Yeah. Those did not involve a Make Al |l owance
change, as | recall. | don't have that in front of ne.

Q Ckay. But when you say, strike all subsequent
par agr aphs - -
A. Ch, okay.

Q -- as a technical person, I'mgoing to read that
to say --

A Ckay

Q -- delete those two.

A | was -- as a legislative drafting issue --

Q Yes.

A -- it is -- you are correct.

Q Ckay. | just want to nmake sure we're clear.
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A. | wll trust you to catch that.
But in terns of the inplenenting | anguage for

the -- for the Make Al |l owance proposal, | think | have
everything in here that involved changing a -- technically
a Make All owance. But your point is very well taken. |
appreci ate your catching that.

Q Ckay. And if there was a place we found not
addressed in here that did have a Make Al |l owance, you

woul d want that changed as wel | ?

A Yes.
Q Ckay.
A. Those shoul d be included, even though there was no

specific portion of themthat dealt with Make Al |l owances.
But | inadvertently struck those and then forgot that
that's what that was and said, oh, these don't deal wth
t he Make Al l owance.

Q No problem

A. But replace it by an asteri sk.

Q Ckay. We had anot her question. | think back when
we were tal king on your m |k conposition proposal, we
asked a question about, did you want to update in the I1I1
and IV fornmul as, the conposition factors in those, and |
bel i eve the answer at that tinme was no.

A. Can you ask that question again.

Q Sure. Back in the first or second week of the
heari ng when we were on m |l k conposition, your
Proposal 1 --

A Yes.
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Q -- update those. | believe we had asked a
guestion about how -- if you -- if you also wanted to
change those conposition factors, not only in the advanced

pricing formulas, but in the announced prices?

A. Yes, we wanted to include themin all.

Q Ckay.

A. | wasn't aware that -- did | m sspeak on that?

Q Vell, | could have m sheard, so |I'mjust clearing
t hat up.

A | thought we made it very clear that all instances
in which the Cass IIl and Cass IV skimm |k fornul as
appeared, conponent and the -- what is your termfor the

nmont hly conmponent ones? That you just used?
Q The announced.
A Announced.
Q We | ook at the advanced price and then the
announced.
A. Yeah, the announced and the advanced pri ces.
Q Ckay. So in that, then, in the protein price

formula, there's a 1.17, which is the butterfat to protein

rati o?

A Yes.

Q Which is based off 3.5 and 2.99?

A That's correct.

Q So you would -- is part of your proposal to update
t hat nunber to reflect 3.5 --

A When - -

Q -- and whatever the --
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A. Wien we | ooked, again, thoroughly through all of
the -- the nunerical factors in the fornulas, | |ooked at
that -- you know, taking the 3.5 and the 2.99, which gives
you that ratio, and suggested to the group that that be
updated to be consistent with updating the conponent
factors. It is not the sane as the conponent factors in
the skimmlk. It is part of the conmponent fornula.

The deci sion was nmade to keep, in that case, the
1.17, even though it is based on the conponent factors
that we're proposing to update in the Cass IlIl and IV
skimmlk. So you're correct to observe that.

It would have been fully consistent to increase
that to |l think -- | believe it was 1.22. But the
deci sion was made -- it was considered. A decision was
made not to increase that part that was conponent driven.
And that was a deliberate decision. So you're correct to
poi nt out -- whether or not you would consider that to be
sort of an inconsistency, but it would -- that was a
deci sion. W considered that.

Q And how cone you guys don't find that appropriate?
Wiy would it not be appropriate to update that nunber or
updati ng ot her conposition factors?

A. Well, we had many interests to balance in that --

i n our discussion, and each of those things was considered

and -- and specifically decided upon. And so | can't -- |
would -- | would recommend that you follow up that
guestion with other witnesses. There's a -- there's a

| arge group of witnesses that are going to testify on

TALTY COURT REPORTERS, INC. 2501
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 06, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

that. That's a question for them Al | can tell you now
is we definitely considered and proposed that, and it was
deci ded not to.
Q Okay. Thank you
M5. TAYLOR: That's it from AMS. Thank you.
THE COURT: Ckay. Dr. Cryan.
CROSS- EXAM NATI ON
BY DR CRYAN:
Q Roger Cryan for the Anerican Farm Bureau
Feder ati on.

Ms. Tayl or asked you about disputed results
related to Dr. Stephenson's studies over the years,
whi ch -- which brought to mnd the issue of just howthis
study has sort of changed in the m nds of the
participants.

Wul d you agree that before order reform-- you
t al ked about how Dr. Stephenson has been involved in these
sorts of cost studies for quite some tine.

Wul d you agree that before order reform they
were primarily seen as cost studies that served for
benchmar ki ng for conpanies really purely as information to
serve those -- the operators of those plants?

A. Cenerally, yes. | amnot aware of prior to order
reformwhere Dr. Stephenson's cost studies were used in a
pol i cy- maki ng environnment, but | can't swear to that.

Q And they were seen as a credi ble source, and they

were -- when -- when the approach to -- in order reform
t he approach to fornmulating the prices as -- as end
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product pricing fornulas was done, they were seen as
credi bl e sources to go to, as a relatively credible,
unbi ased source to generate results?
A They were seen as the only avail abl e information.
Q Ri ght .

And woul d you agree that after order reform it
becane -- and through subsequent iterations of regulatory
application of these -- these -- the results fromthese
surveys, it becane nore and nore understood by -- by

participants and potential participants that these woul d

be used for regul atory purposes?

A Yes.
Q And is that -- is that part of -- part of the
basis for -- for -- for National MIlk to seek mandatory

audi ted surveys that woul d be conprehensive of everybody?
A. We feel that having mandatory audited studies is
the best way to get the data. And the exanple of the
state order of California used that procedure, and it
seened to work very wel|.
Q Very good.
DR. CRYAN: Thank you. Thank you very nuch.
THE COURT: Anyone el se?
Redi rect .
M5. HANCOCK: Thank you, your Honor.
REDI RECT EXAM NATI ON
BY MS. HANCOCK
Q Good afternoon, Dr. Vitaliano.

You were asked about a conparison of National
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M1 k's proposal, | believe, to IDFA's proposal. Do you
remenber that |ine of questions with M. Rosenbaunf

A Yes.

Q And he had you verify sone information that was --
or he had you respond to sone questions about an exhibit?

A Correct.

Q And | think there was a conpari son that he asked
you to nake between the butter proposed -- or between the
Make Al l owance increase that National MIKk is proposing
with IDFA's proposal; is that right?

A Correct.

Q Were you able to actually do those cal cul ations
when he was aski ng you those questions?

A No.

Q Ckay. And have you since had an opportunity to do
t hose cal cul ati ons?

A Yes. There's an error in the butter cal cul ation
in terns of the percent variance.

Q And what is the percent variance that should be
accurately --

A Assum ng that the |IDFA butter Make Al l owance --
initial Make Al l owance is indeed $0.2251, that woul d
produce a 7.2% variance. The nunber here is 2.4%
vari ance, which was caused by the person who cal cul at ed
that using an | DFA butter initial Mike Al owance of
$0. 2151 rather than $0.2251. So if $0.2251 is the correct
Make Al l owance, then it should be 7.2% If the 2.4%is
correct, then the Make Al |l owance | DFA shoul d be $0.2151.

r TALTY COURT REPORTERS, INC. 2504
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 06, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q And you are qualifying each one of your responses
with, if this is correct, then this.

A. Ri ght .

Q Is it fair to say you didn't create that docunent
that he provided to you?

A Yeah. | don't know which of these two nunbers is
correct, but they are inconsistent.

Q Ckay. So you didn't create the docunent that he
gave to you?

A No, | did not.

Q And before he handed it to you, had you ever had
an occasion prior to that to look at it?

A | -- not at this docunent.

Q And -- and had -- you have not had any tine to
verify if any of the questions that -- or any of those
par agr aph nunbers that he provided in that docunent are

actually accurate or not?

A. The actual citations, yeah. No, | have not.
Q Ckay.
A But they sounded famliar enough that --

Q Ckay. So you were just going ad hoc off of the

guestions that he was asking you?

A. Yeah. | was generally in agreenent with the sense
of the docunent, but | couldn't -- but | didn't want to
stop and say -- challenge every -- every citation, every

comrent. Cenerally, that | ooks appropriate.
Q Ckay.

A. Knowi ng that we'd have a chance to go back and do
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exactly what -- what we're tal ki ng about here, verifying
t hose nunbers but --

Q And it's fair to say that the testinony that you
gave that's reflected through the transcript is the
accurate information that should be the takeaway from your
di scussion; is that right?

A. Ri ght. Yeah.

Q Not the content within the docunent?

A. Right. In other words, | was testifying to ny --
my quick interpretation of the |anguage in this docunent.

Q And you understood that at the very kind of base
| evel, M. Rosenbaumwas just trying to figure out where
the commonality |ies between |IDFA s Make Al |l owance
proposal and National MIk's Make Al |l owance proposal ?

A Yeah. Yes.

Q And is National MIk's Make Al |l owance proposal a
st andal one proposal ?

A. National MIk's Make Al |l owance proposal is part of
a package of five separate proposals that are being heard
at this proceeding, conbined with a -- basically an effort
to secure, cooperatively together with I DFA and Farm
Bureau, to achieve legislation in the FarmBill that would
gi ve USDA the authority to conduct mandatory audited
surveys to get better data for the very purpose of
establ i shing Make Al | owances.

Q And if the recomended decision were to allow for
an increase in Make All owance as National Mk provides

but not adopt any of the other four National MIKk
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proposals, would National M|k support that?
A. | cannot speak to the -- but it would be -- it
woul d be doubtful that we would be supportive of that.
Q Ckay. Because National MIk has put forth the

five proposals that all work together as a whol e?

A That's correct. Yes.
Q Ckay.
M5. HANCOCK: Thank you. That's all | have.

Your Honor, we would nove to admt Exhibit 142.

THE COURT: Ckay. Any objection to 1427

M. Rosenbaum | assune you -- nothing you have is
going to affect 142, right?

MR. ROSENBAUM | have no objection, your Honor,
to 142.

THE COURT: Al right. Exhibit 142 is nade a part
of the record.

(Thereafter, Exhibit Nunber 142 was received

i nto evidence.)

THE COURT: And M. Rosenbaumis recogni zed on
re-cross. Not surprised.

RECROSS- EXAM NATI ON
BY MR ROSENBAUM
Q Dr. Vitaliano, just to nake sure | have this --

let me start by saying, the Make Al |l owance nunbers are
correct in the docunent. So for butter, National MIk's
proposal is $0.21

O course, you can confirmthat independently,

correct?
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A That's what | had kind of assuned.

Q And | DFA's nunber listed here is $0.2251 is
accurate. But you have correctly pointed out that in
calcul ating the variance, there was a m stake, which was
mne. And apparently | divided -- | used 0.2151
acci dental | y.

So the variance is not 2.4. Can you -- | think
you told us a mnute ago what the variance is. But can
you just say that again?

A 7.2%

Q Ckay. And just -- okay. Are you dividing the
difference by -- just one second.

A. Let's cal cul ate together.

Q Yes. So obviously the difference between the two

1.51 cents, obviously. And if you --

A Are you seeking to calculate the increase?

Q The i ncrease, yes.

A. Yes. If you divide 22.5 by 21.0, you will get
1.0719, which rounds to 1.072. You subtract -- subtract
t he one

Q Al'l right.

A Subtract one, and you get 0.72, rounded to the

- | do these calculations all the tinme.

nearest tenth of a percent --
Q Al right.
A -- as the increase.
Q The increase -- okay. The 1.51 --
A. O you can take the 1.51 --
Q

|"msorry. Your nunber is 7.2; is that correct?

r TALTY COURT REPORTERS, INC.
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A. Yes. |If you divide -- if you take 7.51 and divide
it into 21, you will get 7.0 -- 7.2% Sanme way, | just --
sonetinmes -- if you use the difference, you have to nmake a
separate calculation. |If you just divide the two nunbers

and take one off, it's an easier way to cal cul ate the sane

t hi ng.

Q In any event, whichever way you go about it, the
nunber - -

A 7.2.

Q -- should not be 2.4, the nunber should --

A That's correct.

Q -- be 7.2?

A No harm done.

Q That's the only error along those |Iines you found?

A So far. And in terns of cal culating, assum ng

that the four |DFA nunbers are correct --
Q And that -- and that | have gone back and
doubl e- checked agai nst our proposal.
A Then | have doubl e-checked all of the variance
cal cul ati ons.
Q Al'l right.
MR. ROSENBAUM  Thank you.
THE COURT: M. Rosenbaum do you want to nake
this part of the record?
MR. ROSENBAUM  Your Honor, | would nove
Exhi bit 143.
THE COURT: (bjection, AMS?
MR HILL: Yes, | will object to this. | don't
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think this is appropriate for admttance into the record.
This is not a docunent that a wtness fromI|DFA who is
under oath is testifying to. The witness under oath is
not testifying to this docunent. This is not a docunent
that is self-authenticating |like the regulation that we
had earlier, | think it was 7 CFR 1170.8A. So it is not
sel f-authenticating. This, to nme, appears to be a
creation of counsel as a reference point, as an aid for
cross-examnation, and | don't think it's appropriate for
entry into the record, admttance into the record.

MR. ROSENBAUM Wl |, your Honor, obviously it's a
created docunment, but it's a created docunent | had this
wi t ness go through one by one to -- to -- and with --
subject to the correction he nade, and | believe he nade
also a correction to one of the other paragraphs where |
used actual average costs. But other than those
corrections, that he, | believe -- which we accept as his
corrections, we have -- | think he has verified the
informati on as being accurate, and we think this is highly
useful information.

MR, HLL: This witness did dispute several areas
of this docunent, your Honor.

THE COURT: Well, | think the transcript wll
speak for itself. | do think M. Rosenbaum went through
this pretty carefully. And | think it's -- | think what
was di scussed seens -- seens inportant to nme. And this is
sonething -- it was an aid to cross-examnation, and if

t hi s docunent doesn't appear in the record sonewhere,
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anybody reading that transcript is going to have a hard
time following it.

Now, that doesn't nean that the weight -- you
know, you could -- | realize this witness didn't create
it, didn't testify perhaps to every part of it. So
soneone el se can nmake a determ nati on of how nuch wei ght
to give it. | think there's an awful |ot of caveats, you
know, on various statenents in the docunent.

And, Ms. Hancock, you handled that on redirect.

But | certainly think on balance that it should
appear in the record. And I'mnot going to be the one to
determ ne the weight, but I'mnot going to exclude it.

Ms. Hancock, do you want to say nore? | nean,
wi th your caveats, too.

M5. HANCOCK: Your Honor, the purpose of ny
caveats were to establish that it has not satisfied any of
t he foundati onal obligations for being admtted as an
exhibit in the record. It is essentially a |lawer's
argunents that they could include in their briefing based
on the record that they have created. To the extent that
M . Rosenbaum has read into each one of these paragraphs,
which he did, he read it into the record, and so he was
able to ask the witness to acknowl edge or reject it.

But once you have a docunent that's admitted into
evi dence, it becones sonething that you can point to
separate and i ndependent fromthe transcript because it's
evi dence of record.

But the whole -- the inportant part here is, if he
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instead had to point to the transcript that he created, it
woul d come with the qualifiers that Dr. Vitaliano nade in
respondi ng to those questi ons.

What you are essentially allowng himto do if you
admt this into evidence is to put his own argunents into
the record, and then there's no gatekeepi ng function
what soever. You can put argunents into the record, you
can put anything into the record that woul d stand separate
beyond what the transcript creates.

And | don't think that that's what the rul emaking
evidentiary rules are designed to protect against. |
think that the record that we're creating by transcript is
what should stand, and the evidence that can be pointed to
i ndependently has to be supported i ndependently in order
to becone sonething that can be pointed to independently.

THE COURT: Well --

M5. HANCOCK: And so for those reasons, your
Honor, we woul d object and join in the objections of the
USDA.

THE COURT: Well, it does nmake it a little nore
awkward, | think, to read sonething -- | nean, if he had
just read each one without giving the wtness a
docunent -- well, | should let M. English speak.

M5. HANCOCK: Your Honor, if | could just answer
that really quickly --

THE COURT: Go ahead.

M5. HANCOCK: -- on nmy point. M point is that's

what cross-exam nation is. It is asking those questions
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and being able to put it in. He put his cross-exam nation
guestions into the record.

THE COURT: But | think it is hard -- it's harder
to read a long section. |It's easier for the witness to
have it in front of him and the w tness nade whatever
di sputes to that that the w tness had.

M. Rosenbaum

MR, ROSENBAUM  Your Honor, | think you have it
exactly right. | nmean, | -- if | had read these things
Wi thout their being before M. Vitaliano at the tine, |
don't think he could have been expected to renenber what
it was | was asking him

And, you know, you | ook at, for exanple, the
nunbers that he just corrected, where | do the conparisons
bet ween our proposal and National MIk's proposal and the
variance. | nean, that would have been extrenely
chall enging to put in just by questions w thout a docunent
in front of him And it's not unusual to create a
docunent and then ask the witness to -- to verify the
veracity of it, and they have the ability to do so.

And, you know, | ook every -- | nean, we have had
corrections of one sort or another to al nost every exhibit
that's cone in, and yet no one's resisted the exhibit
com ng in.

| asked questions to M. Vitaliano on his
testi nony before this one regarding his chart about
conparing barrels versus blocks. | suggested certain

revisions that would increase the 10% he was allocating to
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barrels. | did not at the end of that resist the entry of
his exhibit into evidence because, obviously -- yes, the
docunent's before USDA. | think | pointed out sone things

t hat caused that docunent to be subject to sone certain
revisions or qualifications, but obviously | established
that, or not, through ny cross-exam nation, and that w |
all be available for anyone to brief to the Secretary. It
doesn't bother ne that his exhibit cane into evidence.

THE COURT: Yeah, | think it's -- | nmean, it is a
fairly sinple kind of docunent. You weren't putting in a
recent data and asking himto say, hey, this cane out of
such and such study; do you agree with it?

| -- 1 think it's all in the record. | don't
think that he had -- he had sone disputes with this. |
think it was an aid to cross-exam nation nore than a
substantive evidentiary docunent. | would not encourage
havi ng conplicated docunents that were hard to deal with
here. But this seens to be straightforward on its face
and useful to the record, even though AMS is the one that
has to | ook at the record and they seemto di sagree.

| am-- ny point is, I'mgoing to allowit in for
what it's worth. |'mnot going to -- | don't nmake a
j udgnent on anything here, really, as to the weight to be
given it. But it helped nme follow along, so -- ny
recollection of the cross and the followup and all, it
made things pretty clear on this. And | don't see that
National MIlk is disadvantaged by having this in the

record, and | think it makes for a clear record. So
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l'"'m-- I'"'mgoing to allow it.

M. English, | was interested in what you had to
say, though. | nean, if you're -- | don't know whet her
you are objecting or supporting the --

MR, ENGLISH |'m supporting M. Rosenbaum but he
covered the two points | was going to nmake, and therefore
| do not need to duplicate.

THE COURT: No, | just wondered -- wondered partly
where you were comng from And | appreciate -- we have
conpetent counsel in this room |'mconvinced. But that's
the way | -- way | see it.

And so Exhibit 143 is admtted into the record, as
| said, for what it's worth. Thank you, everybody.

(Thereafter, Exhibit Nunber 143 was received

i nto evidence.)

THE COURT: It is 4:53. Are we done for the day?

M5. HANCOCK:  Your Honor, we shoul d probably use

the remaining time to figure out wi tnesses for tonorrow.

THE COURT: | was going to say, we shoul d.
| think on the record. | think Ms. Hancock's
going to sort of summarize where -- where we should spend

our time overnight.
THE WTNESS: Am | dism ssed, your Honor?
THE COURT: Yes, sir, thank you. You may step

down.

M5. HANCOCK: So | believe tonmorrow -- shout at ne
if I mss anything -- we have Christian Edm ston, Pau
Bauer, Darin Hanson. W do have -- | believe we have four
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farmers -- or three -- | think we have three farners -- or
producer testinonies, and then | believe that MG has
producer testinony as well.

THE COURT:  Yes.

MR. ROSENBAUM It's actually IDFA, your Honor,
not MIlk Innovation Goup. It's Steve Schl angen.

M5. HANCOCK: And then our three are Pau
W ndemul ler, WI-NDE-MUL-L-E-R Eric, with a C, Palla,
P-A-L-L-A;, Matt Johnson.

And then we have Jeff Bushey as wel| tonorrow,
B-USHE-Y.

THE COURT: Is he a regular witness or a producer?

M5. HANCOCK: He is an expert w tness.

THE COURT: Very good.

M5. HANCOCK: And | think that should take us
t hrough tonorrow. If we run out of witnesses, we'll find
sone nore.

THE COURT: M. English.

MR ENGLI SH: Jeff who?

M5. HANCOCK: Bushey, B-U-S-H E-Y.

THE COURT: Thank you, Ms. Hancock.

M. Rosenbaum did you have sonething you want ed
to say?

MR. ROSENBAUM  No, your Honor.

THE COURT: Ckay. Anyone else? W all -- we all
set ?

Ckay. See everyone back here at 8:00 a.m Have a
good evening -- yes.
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M5. HANCOCK: Just so | don't commt to this, but
we m ght have to jockey our order a little bit depending
on when people get here. So we will do our best to stay
as close to that. But Jeff Bushey, for exanple, m ght
have to go earlier in the day, and | said himlast. So |
just want to make sure that -- no surprises.

MR. ROSENBAUM  Yes, we're sort of discussing
things on the record, but for better or worse --

THE COURT: W can go off if you'd like.

MR. ROSENBAUM No, | just -- in case we -- it nmay
be that witnesses you have identified will take up the
day, but if not, do you -- we know you have additional

proponents for your Make Allowance proposals. Are they --
are they going to testify if we have -- have finished al
t hose w tnesses and we have tine left? |Is National MIk
goi ng to be next?
M5. HANCOCK: We will find a way to fill the tine.
THE COURT: Ckay. But the Make All owance
W t nesses you have will be next up after this, all things
bei ng equal ?
That's what you asked about, M. Rosenbaum right?
MR, ROSENBAUM |'mjust trying to nmake sure
don't need to have an additional w tness tonorrow because
National MIlk is still on their Proposal 7, so if they
have nore w tnesses beyond those that their counsel has
mentioned so far.
THE COURT: Very good, sir. It will be a National
MIk and M G ki nd of day.
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That | ooks like it. See you tonorrow. Of the
record.

(Wher eupon, the proceedi ngs were concl uded.)

---000- - -
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