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THURSDAY, AUGUST 24, 2023 - - MORNI NG SESSI ON
THE COURT: Good norning. Day three of this

hearing. It is August 25th, which will probably appear on

t he cover of the transcript.

| understand we have at | east one piece of
prelimnary busi ness.

You have the fl oor.

MR. VETNE: Thank you. John Vetne, consultant for

National All-Jersey. As | progress in this, |I find | have

nore frequent nea cul pas.

So on Wednesday norning M. English and | both

filed sonme objections on the scope of this hearing, and we

submtted -- and | refer to a docunent that was submtted

online that norning, which was signed by Wendy Yovi ene and

ne.

But what was copied was not the correct objection
version. It was a draft. | would Iike to submt to
replace, to substitute for the Exhibit 61 that was narked
and make this corrected final version that was submtted
earlier that day, Exhibit 1. So substitute one for the
other. It would be NAJ-8.

THE COURT: Any objection? AMS, | think would
be -- or anyone el se.

MR HLL: No, | don't have any objection to that,

your Honor.

THE COURT: Ckay. | would propose, | think,
since -- inasmuch as the correct version is on the
website, | don't -- we could |l abel this Exhibit 61A or
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sonething like that. | think we'll just keep 61 and nake

sure we

keep track of --
MR, VETNE: So what -- what was submtted online

early Wednesday norning is what | hold in ny hand and to

whi ch |

referred in the argunent. What was printed and

mar ked as Exhibit 1 was not that version. That was the

draft, an incorrect version. So | would like to rather

t han have A and B, just substitute this, nmake it 61.

THE COURT: Yes. That's fine. Fine with me. W

have a new version of Exhibit 61.

f or war d

Ver si on
ver si on
by e- nai

glad to

copy.

While that's being handed out, | think we can nove

|s there any other prelimnary business?

MR VETNE: | would like to say also that the

| hold in ny hand, that is now the substitute

of the correct one, is also one that | exchanged
| with people, and if you didn't get one, |I'll be
do that for anybody that asks.

THE COURT: Very well, sir. 1 think | need a

Okay. Wth that, any other prelimnary business?

Ckay. Wth that, Wtness Covi ngton has again

taken the stand, and | have rem nded himthat he remains

under oath. | think we had interrupted at the end of the

day, cross by AMS.

agai n.

Ms. Taylor, was this yours?
Ch, I'msorry, of course. |Introduce yourself

|"mgetting to be bad with nanes.
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MR WLSON: Todd WI son, USDA.
THE COURT: M. WIlson, the witness is yours.
CROSS- EXAM NATI ON
BY MR W LSON:
Q Good norning, M. Covington
A. Good norning, sir.
Q |'"d like to clarify sone itens from your
t esti nony.

On page 2 in the mddle of the page, you nmake a
statenent that there is a tradition of publishing prices
at certain percentage standards.

Upon the -- upon this proposal being nodified, the
Federal M|k Order, do you expect that those standards to
change based on the proposal -- new proposal | anguage?

A | can't say -- | can't say for certain. That
final decision would have to be left up to the people
who -- who publish these nunbers. But | would anticipate
that when it cones to the conponents in the skim if this
proposal is accepted, they would be updated to the skim
factors that we are proposing.

Q Thank you.

Al so, there's been a fewtines in the testinony,
yours and Dr. Vitaliano's, that the Cass Il pricing is
not being nodified. |1'd refer you to Appendix -- |'ve got
too many pages. They are stuck together.

On Appendi x 1, the top subparagraph F has | anguage
t hat appears to be nodifying Cass Il solids nonfat

pricing. |Is that correct?
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A. Yes, sir. That is correct.

Q So Class Il pricing froma solids nonfat
perspective will be changi ng based on the new proposed?

A. Yes, sir. That is correct.

Q Thank you.
The next page of that appendix is the order
| anguage. There's a subparagraph 2 and 3.
|s there -- in one paragraph you used the word
"after” in describing how many nonths after, and in the
next paragraph you describe the years as foll ow ng year,
third year.
A. Yes, sSir.
Q Are there different inplications of using those

two descriptors in your m nd?

A No, sir. | will point out that we -- we have
flexibility here. Qur -- our main objective is to have a
12-nonth lag frominplenentation. And also, if -- through

our update procedure, if the nunbers need to change to
give the Dairy Division appropriate tine to do those
cal cul ati ons, appropriate tine to announce it to the
i ndustry. So we have flexibility if this proposal is
i npl emented and the Dairy Division sees better dates to
use in that tinme period.

Q In referring to the 12-nonth | ag, you expect there
to be 12 full nonths before the next -- before the
i npl ementati on of a new change?

A. Yes, Sir.

Q Thank you.

TALTY COURT REPORTERS, INC. 497
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Also, | think you just referred to it, if -- if
t he cal cul ati ons are not avail abl e upon February the 28th,
let's say, and they are not available until, say, March or
April, do you expect that then to be flexible enough to
account for that?
A Yes, sir. W -- we knowit takes tine to do
cal cul ations. So, yes, we are flexible.
MR. WLSON. Thank you
CRGOSS- EXAM NATI ON
BY M5, TAYLOR
Q Good nor ni ng.
A. Good norni ng.
Q | wanted to -- well, "Il first start on the first
page of your testinony.

You |ist that SM currently has 114 dairy farner

menber s?
A Yes, nma'am
Q Could you give us a little idea of how nmany of

t hose woul d be considered small businesses as the
definition is less than $3.75 nmillion a year in revenue?

A Southeast MIlk is very simlar to nost
cooperatives. You know, it goes by the 80 -- you know,
pretty much 80/20 rule, 20% of the producers produci ng 80%
of the mlk. Those would be small businesses, and |I'm
goi ng on nenory because | have calculated. It would
probably be about two-thirds to three-fourths of those 114
woul d neet the snmall business definition.

Q Thank you.

TALTY COURT REPORTERS, INC. 498
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On page 4 of your testinony, towards the m ddle
under the Chall enges header, you talk a little bit about
“failing to adjust” -- the paragraph starts "failing to
adj ust the skimm |k conponent factors.”™ And towards the
bottom you tal k about the marketing challenges that wll
continue if your proposal is not adopted.

So | wondered if you could just describe a little
or expand a little for the record on what marketing
chal | enges woul d be renedied if your proposal is adopted.

A Again, this proposal, if -- you know, if it's
adopted, and the skimm |k conponent factors are updated,
it would increase the Class | nover skimmlk price. It
woul d increase that. So that woul d give the spread or the
di fference between the Cass | skimand the Cass Ill and
|V prices in the nultiple conponent -- nultiple conponent
pricing orders back to a difference it was when Federa
Order Reformwent in.

And again, trying to serve the Cass | market,
especially in the area that's Southeast M|k markets, we
have to go to sone of those -- those areas for
suppl enental mlk. So it would nmake us nore conpetitive
for supplenental mlk as far as bringing that mlk in, and
plus the additional value will give us encouragenent,
also, totry to help maintain a local mlk supply to serve
the consuners in the area that we serve if we can increase
the price of Class | mlKk.

Also, in the multiple conponent pricing areas, if

we could increase the skimmlk value -- or the skimm/lk
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revenue that goes into the order pool, that will provide
nore noney to increase the producer price differential and
whi ch shoul d, at |east, |essen the chances of m |k being
depool ed, provide sone nore stability in the marketpl ace.
Q Ckay. Thank you
And t hen anot her question, because |I know we took
a long and wi ndy road yesterday, but | wanted to try to
summarize. And | think you got there, but it is this
difference that -- between the Ill, IV prices and the
Cass | skim that kind of difference that existed in 2000
is different now.
And that's the msalignnent of prices that you are
tal ki ng about in your testinony?
A. Yes, ma'am That's -- thank you. That's --

you' re absol utely correct.

Q Ckay. Can you -- | know you covered in your
testinmony -- but | always like to get things reiterated a
little bit -- the .07 percentage points. You tal ked about
how you | ooked at -- and | can't -- | circled the word
somewhere -- "it was determ ned" -- on page 10, in your
testinony -- "it was determ ned by |ooking at the

hi storical change in the nonfat solids |evel."
Can you tal k about the tinme period you did a
| ookback?

A Yes, ma'am | can. The data that | had on
conponents, as it is in ny testinony, was from 2000 to
2022. Again, that's one of ny charts. So that's the tine
period that | used.
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And so what we did, we started at 2000, and if we
assune we started with those factors that was put in in
2000, and if our proposal was accepted, just did that
cal cul ati on from 2000 down to 2022. And we | ooked at
t hose nunbers, and it was a group of us, a part of the
National M|k producers Federal Order task force. And,
again, trying to keep in mnd that we wanted to pronote
orderly marketing. W wanted to nmake a change if a change
needed to be made, but we didn't want it to be a nuisance
change.

And so pulling all that data together was both --
| would classify it as being both a science and an art.

That's how we arrived at the 0.07 factor.

Q So that would all ow changes to happen but not al
the tinme?

A That -- that is correct. It would have to be,
again -- and we want to do it just based upon nonfat

solids, which is the sumof the two. So if it increases
above that or above, you would neke the change; if it
didn't, you would not nmake the change.

Q Ckay. And in your proposal you tal k about the
initial change would happen to | ook at -- inplenent
basi cally 2022 factors, and then after that the | ookback
woul d be over three years of data.

A Yes.

Q And so a question has arisen anongst us at USDA
is how cone you didn't choose to do three -- a | ookback of

three years to get you the initial change as well?

TALTY COURT REPORTERS, INC. 501
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A. W want to make the system as accurate as
possi bl e, and so we wanted to go ahead and start w th what
what's in place. Start with the exact -- exact nunber.
Let's just go ahead and do it while we're here now and try
to get it right the best we can, because we'd still been
behind a little bit if we had gone back three years.

Q Ckay. And is there anything particular where you
chose three-year, just --

A. Again, it was collectively, we tal ked about it.
W know we need to make a change, but yet, we didn't want
to make a change no nore than necessary.

And al so, you think about, we don't know what the
future holds. There is volatility in the dairy industry.
There coul d be sone ups and downs in conponents. W just
don't know. Again, on ny experience, feed quality has a
maj or i mpact on conponent |evel. And thank goodness we
haven't had any major, nmjor feed challenges in this
country, but we could. And if we had a major feed
chal | enge, we could see naybe a dip in conmponents one
year.

And then with all the technol ogy that we have
goi ng on today, | nean, who knows through genom cs and
bi ot echnol ogy and i nproved nutrition what m ght happen.
You know, sone feed additive m ght cone out, could really
junmp up conmponents. And by using the three years we j ust
felt that was a reasonabl e nunber to average out any
ups -- unexpected ups and downs.

Q Ckay. Thank you
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M5. TAYLOR: That's it from USDA. Thank you so
much.

THE WTNESS: Thank you. | appreciate it.

THE COURT: Okay. There shouldn't be any further
cross unless sonething came up in AMS' s cross.

| guess we're ready for redirect, Ms. Hancock.

M5. HANCOCK: Thank you, your Honor.

REDI RECT EXAM NATI ON

BY MS. HANCOCK:

Q M. Covi ngton, yesterday we went through your
credentials to qualify you as an expert in this
proceeding. And Marvin Beshore was |listening in and sent
nme a note that said, hey, we forgot a really inportant
credenti al .

" mwondering if you left off any credentials you
could share with us today?

A. You m ght be referring to the one, also part of ny
education, | did receive conpletion of coursewdrk in the
mnistry at Moody Bible Institute. And |l -- | do sone --
"' man ordained elder in the church. | do sone preaching.
Al so, | conduct sone weddi ngs and al so funerals.

Q And how | ong have you done that?

A. Ch, we're going to go back, | think |I preached ny
first sermon in -- after being ordained back in the early
1980s.

Q Ckay. Long tine then?

A Yes, nmm' am
Q Ckay. Do you have your testinony in front of you?
TALTY COURT REPORTERS, INC. 503
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A. Yes, ma'am | do.
Q And this is, just for the record, Exhibit 64.

A Yes, ma' am

Q | f you could turn to page 6 and page 7 of your
report, | want to talk about your Tables 3 and 4 in your
report.

A. Yes, ma'am | have Table 3 in front of ne.

Q Ckay. Yesterday you received sone questions from
M. English that suggested that -- in particular, | think

he was referring to Table 4, but for both of your tables,
that -- that sonehow you m ght have been hiding the actual
prices paid there or that you had sonehow m srepresented
t he nunbers and in a manipul ati ve way.

| mwondering if you could provide sone clarity
about that today.

A Yes, man'am | can

In Table 3, ny title says Msalignnment in Skim
MIk Prices, dass IlIl SkimVersus Cass | Mwver Skim So
the title, you know, tells ne -- you know, states the
prices | amconparing. And the purpose of this table was
to show the msalignnent. It goes back to answer a
gquestion | gave to Dairy Division.

And | used the current skimmlk conponents, 3.1,
5.9, and conpared it to the average in 2022, 3.39 and
6.02. And, again, | used 2022 prices.

And so the Class IIl price, skimprice, based upon
the current conponent |evels, 10.92, which would be the

announced price, and where actual price with increased
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conponents of the average should be 11.75. And | conpared
that to the Class | nover and showed that that remains the
sare.

If -- for exanple, | could have taken the C ass |
nmover skimprice, and | could have added a C ass |
differential toit. For exanple, if |I took the current
Class | differential, for exanple, in Atlanta -- or excuse
me -- Olando, Florida, which is 5.40 hundredwei ght, |
added 5. 40 hundredwei ght to 13.03 under 2000 and 13.03
under 2010, again, the difference would still renain zero.

But, again, the purpose of this -- this table was
to show the inpact of increase in producer conponents on
the average Class IIl price whereas the Class | nover skim
was not changed because the increased conponents was not
refl ected.

And, again, | did the identical sanme thing in
Table 4. Msalignment in SkimMIlk Prices, dass IV Skim
Versus Class | Mwver. Again, Cass | nover is going to be
the sane. And | could have done the sane thing, added a
Class | differential, but it would not have changed the
results or the point I was trying to make fromthese
t abl es.

Q | s Proposal 1 |ooking at changing the skimmlKk
conponent s?

A. Proposal 1 entirely deals with updating the skim
m | k conponent factors.

Q Is it looking at all the changes of Class | price?

A. It would -- it would increase the Cass | nover
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ski m pri ce.

Q And is that why you didn't include that Cass |?

A. Yes, because it did not add anything to -- to the
testinmony | was trying to provide to support the reason
for a change.

Q And yesterday, there was a di scussion on the
rel ati onship between butterfat and protein. |'m wondering
if you could provide sonme comments on that as well.

A. Yes. There is both a genetic and a phenotypic
correl ati on between butterfat pounds and protein pounds,
and al so between butterfat percent and protein percent.

That correlation, in terns of genetic inprovenent,
is considered to be a relatively high correlation. |
don't have those nunbers from nenory, but in -- but

testinmony that's already been presented from Van Anburgh

-- Anburgh from-- professor at Cornell University, he has
that table in his testinony. |It's already on the website,
that has a table that shows those genetic corr- -- both

geneti c and phenotypic correl ations.
Q Ckay. Thank you

THE COURT: Pardon ne. Wen you say correl ation,
you nmean a positive correlation: One goes up, the other
tends to go down?

THE WTNESS: That is correct. For exanple, if --
if you have a herd of cows and your butterfat percent goes
up, high correlation that your protein percent is going
up. It is not a conplete 1 to 1. | think it's about .6
to .7, but --
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THE COURT: Thank you. | just wanted to nmake sure
it wasn't a negative correl ation.

THE WTNESS: Yes, sir. Thank you
BY Ms. HANCOCK:

Q And yesterday you al so received sone questions on
a cooperative's ability to reblend and whether it gives it
sone conpetitive advantages over proprietary plants.

Wul d you m nd expl ai ni ng why a cooperative can
reblend and why it's inportant that a cooperative has the
authority to rebl end?

A Yes, ma'am | -- | can.

First of all, let ne give you ny definition of
rebl endi ng. You know, rebl ending would be when the price
that the cooperative pays a dairy farner is below the
announced Federal Order uniformblend price. And there
are tinmes, many tinmes at Southeast M|k, where the price
we pai d our producers would be bel ow that uniform bl end
price.

The reason -- the reason for that is that the
cooperative is serving the nmarket. |In our case, we are
bal ancing a lot of Cass | fluid handlers. Their mlk
needs are not the sane every day, and they don't always
mat ch up with the production comng fromthe farns.

So at tinmes we're going to have nore mlk than is
needed, because we have to ensure we have supply -- max
supply to neet when they need mlKk.

So there will be tines that we don't have enough,

so we woul d have to go out and purchase supplenmental mlKk,
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and that is an additional cost. And once we pay that cost
and we pool our proceeds together to pay dairy farners, it
could bring that price down bel ow

Li kewi se, there's going to be tines we're going to
have too much mlk. Ckay. But we have to have that
reserve supply. And generally, when we have too nuch
m |k, everybody's got too nuch mlk, so we have to find a
hone for that mlk. And generally the honme for that
surplus mlk is going to be well below the Federal Order
m ni mum cl ass price, so we take a loss on it, plus the
transportation. So, we have that cost. W pool all that
in. So, again, the balancing cost is a big factor why
sonetimes we have to pay bel ow the m ni num

Li kewi se, we have dairy farnmer nenbers that are in
different | ocations -- different price locations within
the area that we serve, and we're not always able to get
their mlk -- they mght be lo- -- physically located in a
hi gher | ocation adjustnment. W m ght not always be able
to get their mlk to a plant that has that sane |ocation
adjustnent. W have to do what's nost efficient and to
best serve our nenbers.

So if we continue to pay that producer where he is
| ocated, but we can't get the noney for his mlk, that's
sonething that we -- that lowers the total -- the total
pool there.

So cooperatives serve a very inportant function in
that they bal ance the market, and there's a cost in doing

that. And that's -- to ne, if | go back in history,
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that's one of the reasons why we have that provision in
the Agricultural Marketing Agreenent Act of 1937, to all ow
cooperatives to do that to provide that service.
And al so, we got to renmenber that the Act in the

Federal M|k Marketing Order program | ooks at a
cooperative as a producer. Yes, it mght be nade up of
several producers, but it is treated as a -- as a producer
as well. And then that producer, just |ike he's going to
have expenses to produce that mlk, that cooperative has
expenses, which could end up lowering -- |owering that
blend price it pays to farners.

Q So in your opinion, do you believe that
reblending -- or the ability for a cooperative to rebl end

gives it a disproportional advantage over the proprietary

pl ant ?
A No, sir, it doesn't -- excuse nme -- no, nma'am it
doesn't give a disadvantage. |It's a tool that's needed if

cooperatives are to continue to provide their function of
hel ping to bal ance the narket.
Q Ckay.

MR. HILL: Thank you, M. Covington. | really
appreciate your tinme and testinony.

THE WTNESS: Thank you, ma'am  Uh-huh

THE COURT: Anyone think they are entitled to
re-cross?

Very wel | .

Ckay. Move to admt exhibits?

M5. HANCOCK: Thank you again for the rem nder,
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your Honor.

a note.

right?

THE COURT: Not at all.

M5. HANCOCK: We'll nove to admt Exhibit 64.
THE COURT: Any objection?

Exhibit 64 is received in evidence.
(Thereafter, Exhibit Nunmber 64 was received

i nto evidence.)

THE COURT: Yes?

Exhi bit 657

M5. HANCOCK: No objection, your Honor.

THE COURT: No objection from anyone el se.

Exhibit 65 is received into evidence. Just nmaking

(Thereafter, Exhibit Nunber 65 was received

i nto evidence.)

THE COURT: | think that's it for this w tness,
W didn't have any -- didn't |eave anything open?

Ckay. M. Covington, thank you for your

testimony. You may step down fromthe stand. You are

excused.

| appreciate it.
Next W tness?
Pl ease rai se your right hand.
ERI CK METZGER
being first duly sworn, was exan ned
and testified as foll ows:
THE COURT: Your wi tness, Counsel.
MR, VETNE: Thank you.

John Vetne, consultant representing National
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Al -Jersey. The witness is Erick Metzger.
DI RECT EXAM NATI ON
BY MR VETNE:

Q M. Metzger, can you state your nane, full nane,
and busi ness address for the record?

A Erick Metzger, EER1-CGK ME-T-Z-GE-R Business
address is 6486 East Main Street, Reynol dsburg, OChio,
43068.

Q And you have prepared sone testinony and exhibits
which we will refer to during the course of your
testinony; is that correct?

A That's correct.

Q And you are here appearing as a witness for
National All-Jersey in a mlk hearing proceeding.

Can you describe, briefly summarize your
experience in the dairy industry?

A. | was raised on a dairy farmin Northern Indiana,
actual ly about an hour and a half north of where we are
today. W had -- we had a herd of Guernsey cattle.

M I k marketing experience very early in that there
were 40 to 50 Guernsey producers who farnmed a cooperative
and marketed our m |k under a trademark of GCol den
Guer nsey.

Back in those days, we had -- you know, the
Federal Order systeminplenented -- had inpl enented
i ndi vi dual handl er pools, so our cooperative as an
i ndi vidual handler at that tinme was experiencing 85%

Class | use and about 15% C ass Il use fromthe excess
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creamoff of our mlk that was sold as a branded ice
cream

And as tinme went on the Federal Order system
decided to elimnate individual handl er pools and go to
mar ket -w de pooling. Wen that cane in, our Cass |
utilization dropped from85%to sonewhere in the 60 to
65% which had an i npact obviously on producer pay prices.

About that tinme was when National All-Jersey, at

2023

that tinme | believe |led by Calvin Covington, was exploring

the opportunities of marketing high protein mlk to cheese

pl ants, denonstrating to cheese plants how t he higher
protein mlk would nake them nore noney and that the
proceeds could be shared with producers. So it wasn't
long until we started marketing our mlk instead of for a
fluid use to a cheese plant with a protein prem um for
hi gher protein.

| have got a -- received a -- earned a Bachelor's
degree in animal science from Purdue University in 1982.

| went to work with the Guernsey Associ ation, who had

rel ocated to Col unbus, Ohio, in various capacities. | was

there for ten years, the last five as its CEQ
Then | was presented an opportunity with the
American Jersey Cattle Association, so | noved enpl oynent

to AJCA, worked on the herd services side of the business

for a while. And then when the general manager's position

for National All-Jersey becane avail able, | becane general
manager of National All-Jersey, a position | have held
since, | think, 2005.
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Q Ckay. You nentioned two Jersey organi zati ons,
Anerican Jersey Cattle and National All-Jersey.

Can you describe the relationship between those
t wo?

A The relationship is they are two separate
entities, both of themw th their own Board of Directors.
There is sone crossover from board nenbers that will serve
on both boards. W have staff that will work, split their
time, some on the AJCA side, sone on the NAJ side.

The AJCA, the Cattle Association, provides
traditional herd book services, recording ancestry,
recordi ng ownershi p, performance eval uation on cattle,
wor ki ng with genetic evaluations on cattle, pronoting the
breed, etcetera.

National All-Jersey focuses on marketing mlk and
mar keting cattle.

Q Your responsibilities with National All-Jersey,
have you consulted with and advi sed producers on the
mar keting of their mlk in one narket or one use versus
anot her based on conponent content?

A W have.

Q Can you describe that?

A. As has been described in this hearing, there are,
you know, three orders in the Southeast that are priced on
fat/skimwhere the protein content of the mlk isn't --
isn't recognized in and of itself. W have done anal ysis
for producers who had the opportunity to either have their

m |k pooled in a fat/skimorder or in one of the
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conponent -- nultiple conponent pricing orders that
borders the fat/skimorders.

We have done analysis as to what -- which pricing
woul d be nore advantageous for their mlk and have either
worked with their -- if their current handler had the
opportunity to pool their mlk, either in a fat/skim order
or a conponent pricing order, worked with their handler to
recogni ze whi ch pooling arrangenent woul d be nore
advant ageous for the producer, or if they were currently
with a handl er who didn't have the option to pool in one
mar ket or the other, help themfind a handler. If it was
advant ageous for their mlk to be pooled in a conponent
pricing order, find a handler who could do that for them

Q Okay. And as a result of those consultations,
have you had nenbers who have shifted from fat/ski morder
to conponent pricing order?

A W have.

Q Have you al so done anal ysis, consulting, and
advi sed handlers on their use of high conponent mlk for
certain purposes?

A Yes, we have. One of our -- one of our classic
exanpl es invol ves cottage cheese, which is a Cass ||
product. The cottage cheese yield is entirely protein
dependent. And so we have shown, because it is a Oass |
product, the handler would pay for the conponents, the
protein in that mlk, at the solids nonfat price, but
because the yield of cottage cheese is protein dependent,

they woul d realize val ue based off of the protein price.
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So we have done analysis wth handl ers saying,
| ook, if you have the opportunity to direct high protein
mlk into your cottage cheese operation, this is
profitability gain that you could expect to realize, and
t hen encourage themto share sone of that profit back with
t he producer.

Q And you have been involved in the Federal M1k
Order regulatory systemduring the course of your
enpl oynent with National All-Jersey; is that correct?

A That is correct.

Q Can you describe, briefly, what your functions
have been with respect to the Federal Order progranf

A. Many conversations, with either the Dairy Program
staff in DC or Market Administrator offices. W have -- |
have participated in at |east four Federal Order hearings
as a Ww tness.

Q And in those appearances, has the issue that you
have di scussed prinmarily been conponent and conponent
value in mlk?

A Yes, it has been.

MR, VETNE: Your Honor, | offer M. Mtzger as an
expert in mlk and m |k conponent marketing.

THE COURT: Any objections?

| find this witness to be conpetent to testify to
the matters set out in the statenent that you have
di scussed on voir dire.

MR. VETNE: COkay.

W have a nunber of exhibits, your Honor. The
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exhi bits have been previous- -- except for one, have
previously been submtted to Dairy Program and they begin
with NAJ-1 and go through NAJ-6 for exhibits. The
testinmony is |abel ed NAJ-7.

And then there are -- M. Metzger wll not read
his prepared testinony, but sinply ask that it be marked
and received as if read. But he will go over it with
bull et points, which is a new exhibit, which is now NAJ --
been marked for this purpose as NAJ-9 and was submitted to
Dairy Progranms through their website --

Thi s norni ng?

THE W TNESS: Last eveni ng.

MR. VETNE: -- |ast evening.

So everything has been submtted el ectronically.
| propose to keep the exhibit nunbers in the sane order as
the NAJ nunber. W're going to start with the exhibits,
go on to the testinony and the bullet points in that
order, before he presents his summary.

s that all right?

THE COURT: Yes.

MR. HILL: It appears that we don't have the
actual physical exhibits. | know that they are on the
website. But do you have copies for --

MR. VETNE: | do. That's ny next step.

MR. HILL: Ckay. Thank you.

THE COURT: Ch, | see. You are going to hand out
hard copi es of these things.

Yes, | -- a nunber of things to unpack there.
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| nstead of reading the statenent, | |ike that, that

we'll -- as far as |I'mconcerned, we can accept that as if
it's read unl ess soneone el se has an objection to that.

W wi Il have the hard copy.

MR. VETNE: You will have the hard copy. |It's
al ready been submtted --

THE COURT: And we're going to read the bullets --
oh, | had one question. | mssed -- is there an NAJ-8?

MR. VETNE: NAJ-8 would be the objection that --

THE COURT: Ch, okay.

MR. VETNE: -- the substitute was --

THE COURT: All right. That we have already --

MR. VETNE: So we have got NAJ-1 through -9.

THE COURT: Yes. And 8' s already cone -- has cone
in. Not --

MR. VETNE: Yes.

THE COURT: -- into evidence, but it is admtted
for purposes of this proceeding.

Yes, |'mokay with that procedure. |f anyone el se
has an objection, so state it.

MR. VETNE: Let's get this done as quickly as
possi ble. Start wth nunber 1. Sonebody give ne
instructions here. | give one to the judge, one to the
reporter, four over there, and I'Il give Erin the rest,
and Randale is distributing to the audi ence.

THE COURT: Yes. Let's go off the record while
we're handling this adm nistrative task.

(O f-the-record.)
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THE COURT: s the next exhibit 6672

Al right. | guess | shouldn't go off the record.

W' |l |abel -- back on the record.

Docunent | abel ed Exhibit NAJ-1 will be marked as
exhibit -- hearing Exhibit 66.

(Thereafter, Exhibit Nunmber 66 was marked for

i dentification.)

THE COURT: Document marked Exhibit NAJ-2 will be
marked for identification as Exhibit 67.

(Thereafter, Exhibit Nunmber 67 was marked for

identification.)

THE COURT: Docunent marked Exhibit NAJ-3 will be
mar ked Exhibit 68 for identification.

(Thereafter, Exhibit Nunber 68 was marked for

identification.)

THE COURT: Docunent marked Exhibit NAJ-4 will be
mar ked Exhibit 69 for identification.

(Thereafter, Exhibit Nunber 69 was marked for

i dentification.)

THE COURT: Docunent Exhibit NAJ-5 will be marked
hearing Exhibit 70 for identification.

(Thereafter, Exhibit Nunber 70 was marked for

i dentification.)

THE COURT: Docunent marked Exhibit NAJ-6 will be
mar ked as hearing Exhibit 71 for identification.

(Thereafter, Exhibit Nunmber 71 was marked for

i dentification.)

THE COURT: ldentified as NAJ-7 will be marked
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Exhibit 72 for identification.

(Thereafter, Exhibit Nunmber 72 was marked for

i dentification.)

THE COURT: Docunent top right-hand corner NAJ-9
wi || be marked as Exhibit 73.

(Thereafter, Exhibit Nunmber 73 was marked for

i dentification.)

MR. VETNE: Al right. Your Honor, all of the NAJ
exhibits and testinony have been marked.

| have a request that NAJ-7, which is Exhibit 72,
| think, the testinony, that that be not only nmarked and

received, but it be incorporated -- the instructions to
the reporter -- to put it in the transcript as if read, so
that the context of the testinmony will be in one place

that it has been for all of the testinony.

| s that okay?

THE COURT: Seeing no objections, yes.

MR. VETNE: Thank you.

THE COURT: M. Reporter, if you will -- it shal
be done.

(Testinony of Erick Metzger as per Exhibit 72,
NAJ-7:)

THE WTNESS: WM nane is Erick Metzger, and
serve as the Ceneral Manager of National All-Jersey Inc.
(NAJ), a position | have held for 16 years. NAJ' s
busi ness address is 6486 E. Main St., Reynol dsburg, Ohi o,
43068.

| was raised on a dairy farmin Indiana, earned a
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Bachel or of Science degree in Animal Science from Purdue
University in 1982 and an MBA from Franklin University in
1999. | was enployed by the American Guernsey Associ ation
for 10 years, including five years as its CEO. | have
been with the Jersey organi zations for the past 31 years.

During nmy tenure with NAJ, | have witten nunerous
newsl etters and articles for industry publications,
provi ded econom ¢ anal ysis for producers and processors,
and participated in industry discussion panels. | have
testified as an expert wtness and filed comments in
conjunction wth previous Federal O der hearings.

NAJ is a national nenbership organi zati on of over
900 m | k producers and ot her people interested in
supporting mlk pricing that recogni zes the value of mlk
conponents. Approxi mately 20% of NAJ nenbers own dairy
cattle other than Jerseys. It is this policy that conpels
NAJ to propose and testify in support of Proposal 2 to
annual | y update the skim conponent factors used in the
skimmlk price fornmulas for Cass Il and Cass IV mlKk.

Pur pose of Updating Ski m Conponent Factors. The
current Class IlIl and Cass IV skimmlk price formul as
are:

Class Ill skimmlk price = (protein price * 3.1)
+ (other solids price * 5.9);

Class IVskimmlk price = nonfat solids price *
9.0.

The current skim conponent factors of 3.1%

protein, 5.9% other solids, and 9.0% nonfat solids
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substantially understate the ski mconponents in average
producer m |l k. Updating the skim conponent factors wll
make the Cass Il and IV skimm Ik price fornmulas nore

accurate in relation to actual conponents in producer mlk

and will inpact Cass | prices across all FMMOs and
Class Il, Ill, and IV prices in the fat/skimFMMs, 5, 6,
7 and 131.

NAJ contends that updating the skim conponent
factors generally and nore regularly will help to reduce
i ncentives for manufacturing to disassociate from FMMOs
and w ||l reduce disorderly marketing associated with the
uneconom ¢ novenent of mlk that occurs when manufacturing
prices in non-MCP orders and Class | prices in all orders
are not in alignment with the pricing of manufacturing
mlk in MCP orders where the actual value of those
conponents play a role and have been on the rise.

Updating skimfactors nore regularly will reduce
t he burden on the pool when Class | contributes |ess
conponent value to the pool than it draws out in conmponent
val ue, thus contributing to incentives for manufacturing
mlk to depool. Updating skimfactors nore regularly wl
i nprove the alignnment between manufacturing prices in
skimfat orders and manufacturing prices in MCP orders as
well as Class | prices in all orders and manufacturing
prices in MCP orders.

I n addi tion, updated skim conponent factors wll
reduce the incentive for uneconomc mlk novenents by

suppliers to nove higher conponent m |k away from out dated
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fat/skimpriced outlets in fluid deficit regions to
| ocations with higher value MCP pricing.

Furthernore, updating skimconponent factors wl|
reduce the current disincentive to nove mlk fromreserve
supply areas that are priced on MCP to deficit fluid mlk
mar kets that are priced on fat/skim

FMMO data shows the current skimfactors are much
| ower than the skimconponents in average producer mlKk.

The current skim conponent factors of 3.1%
protein, 5.9% other solids, and 9.0% nonfat solids
substantially understate the ski mconponents in average
producer mlk. NAJ Exhibit 1 shows that skimm | k pool ed
in the seven MCP orders during 2022 averaged 3.39%
protein, 6.03%other solids, and 9.41% nonfat solids.
Skim solids data from MCP orders includes 100% of the
pooled mlk and is audited and verified by Market
Adm ni strators.

Furthernore, NAJ Exhibit 1 shows that the rate of
i ncrease for skimprotein has accelerated in recent years,
indicating that the factors should be updated regularly to
keep the price fornulas accurate. Just two years earlier
in 2020 ski m conponents averaged 3.30% protein, 6.01%
ot her solids, and 9.31% nonfat solids in the sane orders.

I ncreases in both protein and butterfat account
for the accelerating trend. 1In 2020 mlk pooled in the
MCP orders averaged 3.17% protein and 3.94% butterfat
whi ch equates to 3.30% protein in skimmlk (3.17/ (100 —
3.94)). By 2022 protein increased to 3.25% and butterfat
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junped to 4.08% naki ng skim protein 3.39%
(3.25/(100-4.08)).

I ncreasing protein and butterfat tests can be
expected to continue due to several dynam cs. The first
factors are the conbi ned inpact of inproving genomc
eval uations for both nmales and fenmales along with
i ncreased use of gender-sel ected senmen. Gender-sel ected
senmen allows dairies to produce their herd repl acenents
fromthe best cows in their herds.

Secondly, nunerous m |k buyers have inpl enent ed
producti on quotas or base/excess progranms. Virtually all
t hese prograns are vol une based. Wen producers are
l[imted on the volunme of mlk they can market, they
| ogically increase the conponent content of their
al | owabl e producti on.

Third, the use of automated or robotic mlKking

systenms is increasing. Each automated unit collects

approxi mately the same volune of mlk per day. Therefore,

2023

producers can maxi m ze revenue by increasing the conponent

content of the mlk gathered by each autonated unit.

The case for annual updates. The NVPF proposal
calls for the skimsolids factors to be updated every
three years using the preceding three-year average. NAJ
Exhibit 1 cal cul ated annual and three-year averages
beginning with mlk pooled in 2014. Based on that
scenario, the first three-year average cal cul ated
followi ng 2016 woul d have been 3.24%protein, 5.97% ot her

solids, and 9.21% nonfat solids. These factors would be
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2023

used for mlk marketed in 2018, 2019, and 2020.

The next three-year average woul d be cal cul at ed
followi ng 2019. MIKk pooled in 2019 averaged 3.29%
protein, 6.00% other solids, and 9.29% nonfat solids,
which were 0.05% protein, 0.03% other solids, and 0.08%
nonfat solids greater than the skimfactors in effect at
the time.

Furthernore, the updated three-year average

calcul ated follow ng 2019 was 3.27% protein, 5.99% ot her

nonfat solids, which did not neet NMPF s proposed

the factors used in the skimmlk price fornulas to be

updated. Therefore, the three-year skimfactors

still apply to mlk marketed in 2021 (3.35% 6.01%

9. 369 .

NVPF' s proposal states that when the updated

t hree-year average does not neet the 0.07% NFS m ni mum

3.29% protein, 6.00%other solids, and 9. 29% nonf at

the time, so the skimconponent factors in the price

to 3.39% protein, 6.03%other solids, and 9. 41% nonf at

threshold of a 0.07% i ncrease in nonfat solids needed for

cal cul ated from 2014-2016 (3.24% 5.97% and 9.21% would

solids, an 0.08% i ncrease over the skimfactors in use at

formul as woul d be updated and used for m |k pool ed during
2022, 2023, and 2024. However, actual skim had increased

solids, and 9.27% nonfat solids, an increase of only 0.06%

threshol d, the three-year average will be recal cul ated the

followi ng year. The three-year average follow ng 2020 was

solids in 2022, and is projected to be higher for 2023 and
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2024.

Updati ng the ski m conponent factors annually w ||
keep the price fornulas nore accurate, and in better
alignment with pricing available in MCP orders, than using
t hree-year averages that are updated every three years.
This is particularly true considering the recently
accel erat ed pace of conponent increases which are expected
to conti nue.

Updati ng skimfactors nore regularly wll reduce
the circunstances that contribute to manufacturing mlKk
di sassoci ating from FMMOs.

Producers in MCP orders are paid for all pool ed
pounds of protein, butterfat, and other solids. However,
Cass | skimvalue is based on the average of Class II1
and |V skimval ues, plus $0.74/cwt., using the standard
ski m conponent factors of 3.10% protein, 5.90% ot her
solids, and 9.00% nonfat solids. Wen dass | skim
contai ns higher protein and other solids than the standard
factors, Class | skimcan draw nore skimvalue from pool ed
revenue than it contributes.

Furthernore, Cass IlIl and IV handl er obligations
to FMMOs are based on the actual conponents pool ed:
Protein and other solids for Class Ill, and nonfat solids
for Class IV. Cass Ill and IV actual conponent |evels
typically exceed the standard ski m conponent | evels used
to value Class |. Depending on the price relationship
bet ween protein and nonfat solids, Cass IIl skimvalue

can exceed the skimvalues of both Casses | and |V, or
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A ass |V skimvalue can exceed the skimval ues of both
Classes | and I11.

In those instances, handlers of Class Il or
Class IV wuld be obligated to contribute to pool ed
revenues instead of drawi ng from pool ed revenues. Wen
t hose val ue rel ationships occur, Cass IlIl or Cass |V
handl ers often opt to disassociate their mlk fromthe
FMMO, a practice commonly referred to as depooling. Two
results of depooled mlk are that it increases
non-uni formty of pricing anmong handlers as well as
non-uni formty of pricing anong producers.

NAJ Exhibit 2, “Conparison of Classes |, IIl, and
|V Skim Values (at test)," illustrates skim conponent
val ues and price relationships for 2021 and 2022 al ong
with Cass IIl and IV pooled volunes. |In 2021 Cdass ||

ski m val ue exceeded both Cass | and IV skimvalue. As a

result, only 37.5 billion pounds of Class Il was pool ed.
In 2022, Class |1l skimvalue was | ess than both d ass |
and |V skimvalue, and 81.7 billion pounds of Class Il

was pool ed.

However, Class IV shows the exact opposite
scenario. In 2021 dass IV skimvalue was | ess than both
Class Ill and Cass |, resulting in 37.2 billion pounds of
Cl ass |V pooled. However, in 2022 Cass |V skimval ue
exceeded both Classes | and Ill, and the vol une of
Cl ass |V pool ed dropped to 14.6 billion pounds.

NAJ Exhibit 2 also shows Cass | skimvalue in
2021 woul d have been $11.26/cwt. based on NAJ's proposed
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updat ed ski m conponent factors of 3.29% protein, 6.00%

ot her solids, and 9.29% nonfat solids. The Cass | skim
val ue woul d have exceeded both Class Il and IV skimval ue
and di scouraged Class |1l depooling. 1In 2022 NAJ's
proposed updated ski m conponent factors of 3.30% protein,
6.01% ot her solids, and 9.31% nonfat solids woul d have
generated a C ass | skimvalue of $13.55/cwt., higher than
both Classes Ill and IV, and woul d have di scouraged

G ass IV from depool i ng.

In April 2021 Dr. Marin Bozic and Dr. Christopher
A. WI f published Wrking Paper 21-01 in conjunction with
the Programon Dairy Markets and Policy
(https://dairymarkets.org). Included as NAJ Exhibit 4,
that article entitled “Negative Producer Price
Differentials in Federal M1k Marketing Orders:

Expl anations, Inplications and Policy Options," anal yzed
six factors that contributed to negative PPDs including
i ncreasi ng conponent tests.

In brief, PPDs represent the difference in an
order’s total pooled mlk value and the val ue of the
order’s protein, other solids, and butterfat. Beginning
on Page 16, the authors describe the inpact of increasing
conponent tests on PPDs:

“Increases in protein test reduce total producer
price differential. The reduction is higher in orders
where nore mlk is utilized in Cass |I. Since the val ue of
Cass | skimmlk depends only on pounds of skimmlk

used, not protein test, increase in the protein test does
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not increase handler obligation to the pool for Cass |
skimmlk. The negative inpact on PPD will also be nore
pronounced the w der the spread between protein price and
nonfat solids price.”

The research found that the outdated skim
conmponent factors contributed an average of -$0.14/cwm. to
PPDs during 2020 (Table 6, page 37). Furthernore, the
research anal yzed the inpact of adjusting the skimprotein
standard to 3.4% fromthe current 3.1% and found that the
change woul d have added an average of $0.38/cwt. to PPDs
from 2015 t hrough 2020 (Table 8, page 39).

Adj usting the standard conponent factors in the
skimprice fornulas will keep Class | skimvalue nore
nearly aligned with manufacturing skimval ue, thereby
reduci ng the current negative inpact on PPDs and reduci ng
the incentives for handlers of Class IIl and IV to depool.

G ven that handl er pool obligations are based on
actual conponents, and given recent rapid increases in
ski m conponents, updating the skimconponent factors
annually wll align Cass | skimvalue nore closely with
manuf acturing skimvalue in MCP orders than inplenenting a
t hree-year average updated every three years.

| npact of updat ed ski m conponent factors on
Cass | in all orders and Classes II, Ill, and IV in
fat/skimorders. NAJ Exhibit 6, Inpact on Class | Skim
Val ues 2019 — 2022, conpares O ass | skimval ues using
current skim conponent factors, NMPF s proposed three-year

averages that are updated every three years, and NAJ's
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proposed annual updat es.

Using a starting date of 2014 as shown in NAJ
Exhibit 1, the three-year skim conponent average in effect
for 2019 woul d have been based on years 2014-2016 (3.24%
P, 5.97% OS, and 9.21% NFS). NAJ's proposal to update
ski m conponent factors annually woul d have used 2017
averages of 3.27% P, 5.98% OGS, and 9.25% NFS. NWPF' s
proposal would inpact Cass | skimvalue by $0.24/cw.,
and NAJ' s proposal would inpact Cass | skimval ue by
$0.29/cwt., a $0.05/cwt. difference,.

Goi ng forward, NVWPF' s three-year average from
2014- 2017 woul d continue to be used for 2020 and 2021
because the next schedul ed re-cal cul ation of the
t hree-year average follow ng 2019 resulted in an increase
of 0.06% NFS, |ess than NMPF' s proposed m ni mrum threshol d
of a 0.07% i ncrease. By 2021, the spread in Cass | skim
val ue between the NMPF proposal and the NAJ proposal
w dened to $0.11/cw.

NAJ Exhibit 3, Inpact of Updated Skim Factors on
fat/skim Orders, utilized data provided by USDA s data
“M 1k Conmponents by C ass and Order — 2008-2023." NAJ
focused its analysis on Orders 5, 6, and 7 only because
USDA's footnotes to the dataset stated that O der 131
conponents were sinply based on Order 124, whereas
conponent data for Orders 5, 6, and 7 represented over 70%
of mlk pooled in those three orders.

NAJ's Exhibit 3 conpares Class II, IIl, and IV
val ues for Orders 5, 6, and 7 from 2019 t hrough 2022 based
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on: Current fat/skimpricing; fat/skimpricing using NAJ
proposed updat ed ski m conponent factors; MCP pricing

(i ncludi ng NAJ proposed updat ed ski m conponent factors

i npacting Cass I1).

In broad terns, the weighted average skim
conponent content for Classes IIl, Ill, and IV for orders
5 6, and 7 mirror national skimconponent factors. In
all four years (2019-2022) the skimconponents in
manuf acturing m | k exceeded the current skim conponent
factors of 3.10% protein, 5.90% other solids, and 9.00%
nonf at solids.

Proposal 2 will ensure that manufacturers in
Orders 5, 6, and 7 will pay prices for their ml|k needs
that nore accurately reflect the value of that mlKk.
Furthernore, Proposal 2 will nore nearly equalize
manuf acturers' skim costs between the fat/skimorders and
the MCP orders. The current skim conponent standards
afford manufacturers in the fat/skimorders a cost
advant age over manufacturers in MCP orders. NAJ firnmy
bel i eves that the analysis would hold true with Order 131
if the data were available. | amaware of no reason why
it would not.

Updating skimfactors to stay in alignment with
current conmponent. Levels nationally will reduce the
i ncentive for uneconomc mlk novenents that nmake it
difficult for fluid mlk plants to attract nearby m k.

NVPF s proposal to update skim conponent factors

i ncluded the following justification: "Three of the
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non- MCP orders, Appal achian, Florida and Sout heast, do not
have an adequate supply of producer mlk within their

mar keting areas to neet consuner fluid m |k demand.

Suppl enental m |k nmust be transported into these narkets
to neet this demand. The supplenental mlk is typically
supplied from Federal Orders using MCP. The higher
relative value of skimmlk in MCP versus non- MCP nmar ket s
i ncreases the cost of supplenental mlk for the non- MCP,
deficit fluid mlk markets. In addition, it decreases the
incentive to nove mlk fromreserve supply areas to
deficit fluid mlk markets. Both neke it nore costly and
difficult to ensure consuners have access to an adequate
supply of fluid mlKk.

NAJ agrees with this statenent. Updating the skim
conponent factors will inpact the skimmlk price of al
four classes in the three fat/skimorders in the Sout heast
thereby raising the statistical uniformprice by the ful
anount of the update. Updating the skimconponent factors
will only affect the Class | price in the surroundi ng MCP
orders supplying supplenental mlk, and the resulting
i mpact on their statistical uniformprice will be [imted
to the extent of each orders’ Class | utilization. The
result will be to mnimze the differences in skimvalue
bet ween the MCP and skimfat orders, thereby increasing
the incentive for mlk to nove fromthe MCP orders to the
Sout heast orders.

| npact on Ri sk Managenent Prograns. Risk

managenent progranms have becone increasingly inportant to
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dairy producers. Various risk managenent tools allow
producers to |imt their exposure to future mlk price
fluctuations and m |k price-feed costs margins.

Consi deration of risk managenent tools is
i nportant when considering changes to FMMO price fornul as
so that a regul atory change does not create disorder in
the marketplace. Sufficient tinme is needed between the
announcenent of a price fornmula change and when the change
is inplenented. Participants utilizing risk managenent
tools need to know if and when price fornulas underlying
the risk nmanagenent contracts are going to change and the
magni t ude of the change.

The annual updates to the skim conponent factors
can be known by m d-January each year follow ng the
cal cul ati on of Decenber Statistical UniformPrices for the
MCP orders. Each nonth’s Statistical UniformPrice
cal cul ation includes the conponent content of pooled mlKk.
NAJ proposes the updated factors beconme effective with
m | k marketed January the followng year. This provides
an 1l1-nonth tine | ag between announcenent of the updated
factors and when the updated factors becone effective.

However, if that tinme lag is deened not to be in
the best interest of the industry, NAJ is open to a | onger
time del ay between the announcenent and i npl enentation.
However, NAJ al so asserts that instituting a | onger del ay
i ncreases the inperative that the updates be done annual ly
i nstead of every three years to keep the skim conponent

factors in stronger alignnent with actual conponents.
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CME Group lists nonthly dairy futures contracts
for 24 consecutive nonths. The nunber of outstanding
contracts is called the open interest. The Cass Il MIKk
Futures contract is the nost utilized dairy risk
managenent tool. QOpen interest in Cass Il MIKk Futures
contracts on August 11, 2023, was 21,029, with open
interest as far in the future as March 2025. However, the
heavi est open interest existed for contracts expiring in
the next five nonths (16,923, 80%, and 93% of the open
interest was for contracts expiring in the next ten nonths
(20, 023).

However, NAJ al so observes that potential updates
to ski m conponent factors can be tracked nonthly as FVMMO
data is reported through MPR Data Mart (usda.gov). NAJ
Exhibit 5, Mnthly Skim Conponents January 2019 — Decenber
2022, shows that the average skimconponents reported in
the MCP orders for January through June each year are very
predi ctive of that year’s final skim conponents.

From 2019 t hrough 2022 average ski m conponents
reported from January through June were within 0.01% of
each year’s annual skim conponents. Therefore, it follows
t hat concerns for the use of risk managenent tools in
conjunction with annual updates of skimfactors are
greatly exagger at ed.

In closing, NAJ thanks the Departnent for the
opportunity to participate in this national public hearing
to consider proposals to anend the pricing fornmulas in the

11 FMMOs. NAJ urges the adoption of its proposal inits
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entirety because it wll contribute to greater order
wi thin and anong FMMOs and anong m | k uses.

For the reasons outlined in this testinony and
supporting docunentation, NAJ believes that annual updates
to the skimconponent factors in the Cass IIl and
Class IV skimmlk price fornmul as best achieve the
obj ective of increasing their accuracy, thereby better
aligning skimvalues nore closely to manufacturing skim
values in all orders for Class | and for Classes IIl, II1I,
and IV in the fat/skimorders.

BY MR VETNE:

Q M. Metzger, in your prepared testinony, which has
been marked but which you will not read, you refer to the
various exhibits, NAJ-1, 2, 3, 4, 5, and 6, and you have
prepared a bullet point sunmary, which is NAJ-9, of your
testi nony and the inportance of the exhibits.

| s that correct?

A That's correct.

Q And you are going to present your oral testinony
by referring to the bullet points, which we've marked as
the last exhibit, and hope that the participants wl|
fol | ow al ong.
| s that correct?

That's correct.
Ckay. Are you prepared to proceed with that?
| am Thank you.

Thank you.

> O > O >

Thank you, M. Vetne.
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We appreciate the Departnent's nodified procedures
wi th the advanced subm ssion of testinony and exhibits,
and then rather than reading -- you know, having the
option of rather than reading prepared testinony to
present an openi ng statenent, and so that's what | have
opted to do.

| find it difficult to wite text that -- that
descri bes data that is in spreadsheets, and so |I have
decided to take a different approach than is normally done
at these hearings and present the spreadsheets, where the
data cane from our analysis of the data, and why we think
it is pertinent to these proceedi ngs.

Shortly after the Dairy Progranms announced which
addi ti onal proposals were going to be noticed for the
hearing, | was having a conversation wth Ryan M Itner
about the proposals. And | thought Ryan nade a very
astute observation, and that was the objective of the
proposals at this hearing should be to inprove the
accuracy of the pricing fornulas used to derive m ni num
pricing.

And that struck ne as that is essentially the crux

of National M|k Proposal 1 and our Proposal 2. W need

to -- we want to increase the -- or inprove the accuracy
of the skimpricing -- skimconponent pricing formulas for
Class Ill and Cass | V.

M. Covington did an outstanding job of outlining
how t hose ski m conponents have changed over tine. | was

gratified to see the data that we had pul |l ed together

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

August 25, 2023

535


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 25, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

matched with M. Covington. NAJ Exhibit 1 gets to the
crux of the matter as to why NAJ is proposing these
updat es be made annually instead of on a three-year basis.

If we were having this hearing three years ago,
NAJ Proposal 1 probably -- or Proposal 2 probably would
not have been subm tted because, as M. Covington's
testi nony denonstrated, as well as NAJ Exhibit 1, if you
followwth ny cursor, from 2014 down through about
2020 -- 2018, the skimprotein content of producer mlk
had not -- had not changed nuch.

If we started at 2014, for exanple, National
M1 k's proposal, their first three-year average woul d have
been cal cul ated foll owi ng 2016. That cal cul ati on woul d
have been one in 2017 and applied to mlk marketed in
2018.

That three-year average if we | ook at nonfat
solids of 9.21 conpared to mlk nmarketed in 2018, which
woul d have been the first year it would have been used,
there's a bit of a difference there, but perhaps not --
not substantial. But that three-year average then woul d
have been used, not only for 2018 m |k, but also 2019 mlk
and 2020 m |k, which by that time we were up to 9.31 on
nonfat solids.

The next cal culation on using National MIk's
proposal woul d have been done after 2019. W can see what

t hose three-year averages would have been. And in the far

ri ght-hand columm, it says -- shows that the three-year
average for nonfat solids would have changed by zero -- or
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.06% which would have not net National MIk's threshold
of 0.7.

So we woul d have recal cul ated after 2020, and at
that point, we would have cone up wth .08% change, which
woul d have triggered a change in the fornulas. That 2020
t hree-year average woul d have been calculated in 2021 and
applied -- first applied to mlk marketed in 2022.

By that tine, producer mlk would have been
averagi ng 9.41% nonfat solids as conpared to the fornul a
using 9.29. Furthernore, that three-year average woul d
have not only been used for 2022 mlk, but also mlk
mar keted in 2023 and next year in 2024.

As we can see here recently, the producers have
i ncreased their conponent content substantially. W
believe there are three reasons for that.

One is genetic. | have reviewed Dr. Van Anburgh's
witten testinony that's posted on the website. He does a
superb job of outlining the reasons for genetic change,
and the only thing | can add to his testinony is a big old
advance anen.

We believe there is general know edge in the dairy
i ndustry, there are two other factors that are
contributing to the increase of skimconponents. One is
numer ous handl ers have i npl enent ed producti on quotas or
base/ excess plans for their producers whereby producers
are allowed to market a certain volume of mlk, and any
mlk they market over their allowable volune is discounted

substantially. Any producer who is limted on the vol une
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of mlk they can market in order to increase their revenue
is going to increase the conponent content of that mlk
that's -- that they are allowed to market for full val ue.

Anot her reason we believe ski mconponent factors
are changing -- changing rapidly is the increased use of
automated m | ki ng systens, commonly referred to as robotic
systems. A robotic -- once you put in that robotic unit,
it is set up, nore or less, to harvest a certain volune of
mlk in a 24-hour peri od.

If each unit is limted on how nuch mlk they can
harvest fromthe cows, producers logically are going to
i ncrease the conponent content of that mlk to maxim ze
their returns.

So for those reasons, we believe that annual
updates are nore appropriate, because as we can see, if we
nmove in 2020, from 3.3% in 2021, 3.35; in 2022, we're up
to 3.39; on the nonfat solids side we have noved .1 --
from 2019 to 2022, we have noved .12%

Which if the objective is to increase the accuracy
of these pricing fornulas, then we believe updating
annually will be nore appropri ate.

The question can cone up, all right, how far can
t hese ski m conponent values go? Wlat's the limt?

Dr. Van Anmburgh in his testinony refers to
Hol stein production that is routinely now approaching 5%
butterfat, 3.4% protein, which increases that skimprotein
content to somewhere | think in about 3.5 or 3.6%range.

Speaki ng for Jerseys, our national average,
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according to the Dairy Herd | nprovenent Associ ation, which
Cal vin descri bed yesterday, our national average for
Jersey skimprotein would be about 3.9% and our top herds
are approaching a skimprotein content of 4.3 to 4.4%

So we have not maxim zed the skimprotein
capability of the national dairy herd yet. There's nore
roomto go.

Wiy -- now |'mgoing to nove to Exhibit 2.

Wiy is it inportant to keep -- to adjust those
skimprotein factors in the price fornul as?

Well, here's a case study. Looking at 2021, the
skimprice through the Federal Order systemwas 10.83. |If

we -- I'mgoing to skip the next line for now, but if we
ook at Class Il mlIk marketed or pooled that year, it
averaged 3.22% protein, other solids was 5.78. |If you

conbi ne those percentages with the prices for 2021, we
come up with a Cass Ill skimvalue of 11.13. Nonfat
solids test was 9.01, nonfat solids price of about $1.09,
the dass IV skimvalue was $9.83. And in 2021, 37 and a
half billion pounds of Class IlIl were pooled, and a little
over 37 billion pounds of Cass |V were pool ed.

Now, let's fast forward to 2022, the reverse
situation happened. Cass | skimprice was 13.03 -- and |
apol ogi ze, these two nunbers, these two deci mal nunbers,
for protein and other solids percent, did not get
converted to a percent basis. W wll submt a correction
of this exhibit to change that.

But it shows that in 2022 Cass IIl protein
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percent was 3.28 and other solids is 5.79. If you conbine
that with the protein and other solids prices for 2022,
you conme up with a Cass Ill skimvalue of 11.36.

Now i f we |look at Class IV, we have a nonf at
solids value of 8.19, a price of $1.50, and a Cass IV
ski mval ue of 13.40. The O ass |V skimval ue exceeds the
Class | skimvalue, the Cass Ill skimvalue, and this
year is less than the Cass | skimval ue.

And so what happened?

Now we have over 81 billion pounds of O ass I
pool ed, and we drop Cass IV pooled down to 14.6 billion
pounds. So it's obvious, it is very apparent that given
one of the -- that a lot of Cass Ill mlk was depooled in
2021, a lot of Cass IV mlk was depooled in 2022.

It is our contention that a contributing --
significant contributing factor to the depooling of
Class Ill in one year and the depooling of Class IVin the
other year is the price relationship between the Cass I
ski m val ues and Class |1V skimvalues and the Cass | skim
val ues.

MR HILL: M. Metzger, can | interrupt for just
one nonent here?

THE W TNESS: Yes, you nay.

MR HILL: The witness has identified this as
Exhibit 2. It is actually Exhibit 67 at this point.

THE W TNESS: "' msorry, NAJ Exhibit 2. Thank
you. | apologize for that.
THE COURT: No worries. W can -- | -- | was
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going to say sonething to you, but it's probably clear in

the record since we -- but thank you --
THE W TNESS: Thank you
THE COURT: -- Wtness Metzger.

THE W TNESS: Under NAJ's proposal, in 2021, the
Cass | skimprice woul d have been 11.26, which is higher
than either the Cass Ill skimvalue or the Cass IV skim
val ue.

In 2022, under NAJ's proposal, the Cass | skim
price woul d have been 13.55, which, again, is higher than
either the Cass Il skimvalue or the Cass |V skim
value. W believe that would provide a disincentive for
manufacturing mlk to depool.

Wiy is depooled mlk of concern to these
pr oceedi ngs?

Depool ed -- there are three reasons: Depool ed
mlk increases the non-uniformty of prices paid by
handl ers; depooled mlk increases non-uniformty of prices
paid to producers; and depooled mlk is never available to
serve the Cass | market. And that's why we should be --
t hese proceedi ngs shoul d be concerned wi th depool ed m | K.

NAJ Exhibit 3 exam nes -- changi ng the skim
conponent factors will inpact the Class | price in al
orders, it will inpact the Cass II, Ill, and IV prices in
the skimfat orders. W did an analysis of what will be
the actual inpact on the skimvalue and in the fat/skim
orders for Casses IIl, Ill, and IV.

|"mgoing to take sone tine to wal k through sone
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detail on this first exanple, and then after that, |
t hi nk, we can wal k through the other exanples rather
qui ckly.

But what we did, fromNAJ -- from USDA data in
Table 1 on the website is, in 2019, we calcul ated the
total pounds of skimthat were pooled as Class Il for the
Appal achi an, Florida, Southeast, and Arizona orders. W
al so total ed the nine nonfat solids that were pool ed as
Cass Il in the Appal achian, Florida, Southeast, and
Ari zona orders.

Then we cal cul ated a wei ghted average of nonfat
solids fromOrders 5, 6, and 7. W excluded 131 from
our -- fromthis anal ysis because the footnote on USDA
Table 1 stated that the conponent levels in Oder 131 were
restricted, and so they sinply applied conponent |evels
from 124.

We just made a decision that was a little | ess
inprecise than -- or alittle nore inprecise than we cared
to use in this analysis, so we limted it to the Orders 5,
6, and 7 because the footnote said that in 5 and 7 it
represented over 70% of mlk pooled, in Order 6 it was
over 80%

So in this colum we believe there are several
i nportant points.

First of all, the pooled nonfat solids average
9.2% which is well above the current standard of 9.0.

The current pricing using the 9.0 standard woul d have

valued Cass Il mlk at 8 -- the skimof Cass Il mlk at

TALTY COURT REPORTERS, INC. 542
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 25, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

8.24. NAJ's proposed updated factors woul d have val ued
that skimCass Il mlk at 8.46.

If this -- if multiple conponent pricing were
i mpl emented in Orders 5, 6, and 7, the value of that 9.20
nonfat solids based on a conponent pricing basis woul d
have been $8. 42.

So here is the anal ysis.

The actual val ue based on conponent is 8.42. W
conpare that to the current fat/skimprice, which val ues
that mlk at 8.24, well under its true value based on
conponents.

The NAJ proposal, using 9.24, is slightly higher
than the actual 9.20, so NAJ's proposal woul d overval ue
t hat conpared to conponent pricing by $0.04 a
hundr edwei ght .

As everyone's aware, NAJ had submtted a proposa
to convert all Federal Orders to multiple conponent
pricing. That proposal was declined.

And so now the decision that the Departnent has to
make is which will lead to nore uniformprice -- pricing
paid by handlers and nore uniformpricing paid to
producers. Do we maintain the current fat/skimpricing
scenari o, which would undervalue this mlk by $0.18 a
hundr edwei ght, or do we update the standards and
potentially overvalue that mlk by $0.04 a hundredwei ght?
That's the decision we have to nake, which is better.

Now, I'Il try to walk through, cognizant of ny

time, so l'll try to walk through the rest of these a
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little nore quickly.

In 2019, the wei ghted average protein for
Class Ill mlk pooled in 5 6, and 7 averaged 3. 22, above
the current standard of 3.1. Oher solids was 5.98, above
the current standard of 5.9. Wen we conbine that with

the prices, the current fat/skimpricing would val ue that

Class Il skimat 8.48, which is about $0.29 belowits
actual conponent pricing val ue.

The NAJ proposal woul d overvalue -- would val ue
that Class |1l skimat 8.87, which is $0.10 above the

conponent val ue.

Again, which is the better option, to underprice
it by $0.29 or to overprice it by a dine?

Class IV of that year, nonfat solids averaged
9.20, again, well above the current conponent standard of
9.00. We look at the fat/skimpricing conmparison. W
ei ther undervalue that mlk by $0.18 a hundredwei ght or we
overval ue it by $0.07.

"1l nove a little nore quickly. The next page is
2020. Again, Cass Il at 9.22 is above the current
standard of 9.0. dCdass Ill protein, Cass IlIl other
solids, well above the current conponent standards that
are being used. In Cass IV, 9.25, nonfat solids again
above the current standard of 9.0. The sane pricing
scenarios apply for 2020 that applied in 2019. W either
undervalue it by a lot or we overvalue it by a little.

2021, same scenario. Nonfat solids in Cass |

averaged 9.22, above the current standard. Protein and
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other solids in Cass IIl, above the current standard.
Nonfat solids in Cass |V, above the current standard.
Mul ti pl e conmponent pricing would have val ued -- done the
best job of valuing that mlk. Since that's not an option
for consideration, we either undervalue it by a ot or we
overvalue it by alittle.

2021, sane scenarios. There is nore nonfat
solids, there is nore protein other solids, and nonfat
solids in Cass IV than the current standard.

And 2022, again, sanme scenario, we have got nore
nonfat solids in pooled mlk than the current standard.
Sane with protein. Sanme with other solids. And the sane
scenario with -- with using either current fat/skim
pricing or updated fat/skimpricing.

So that -- that's our analysis of what the inpact
of updating the standards would nean to Cass IIl, Ill, and
IV in the four fat/skimorders.

NAJ Exhibit 4 is a paper witten by Dr. Marin
Bozic, who is with us today, and also Dr. Christopher Wl f
from Cornell, which exam ned the causes of negative PPDs
in the year 2020.

THE COURT: If | may, Exhibit NAJ-4 has been
mar ked for identification, hearing Exhibit 69.

THE W TNESS: Thank you

THE COURT: Pl ease conti nue.

THE WTNESS: Thank you.

|"mnot going to -- you know, this, as noted, is a

46- page research paper. |'mnot going to delve into al
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the details of it, particularly because | m ght msstate
sonething. And the -- one of the co-authors is with us
t oday.

But they exam ne, you know, in 2020, producer

price differentials went to record negative |evels, and so

t hey deconpressed the causes of that and they identified
of reasons. One being the drop in Cass | utilization,
but one of those reasons was the conponent test, the fact

that we are still valuing class -- pricing ass | on

conponent test levels that are not reality with conponents

that are actually being pooled, particularly in dass |11l
and IV where those conponents are valued fully.

Qui ck summary. Because the conponent test
standards are out of alignnment with actual producer
conponents, Table 6 shows that that m salignnent
contributed an average of negative $0.14 to PPDs for that
year.

And then they also, as we go to Table 8, they
had -- they ran a scenario where they adjusted the skim
protein |level fromits current 3.1 up to a nore realistic
standard of 3.4, nore in line with actual producer

conponents. And they said, if that updated protein factor

of 3.4 had been used from 2015 t hrough 2020, it woul d have

i ncreased PPDs by an average of $0.38. This is inportant
because i ncreasing PPDs would | essen the incentive to
depool m |k and the negative consequences that markets
realize when manufacturing mlk is depool ed.

Exhi bit Nunber 5, NAJ Exhibit 5. This strikes
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directly to the issue of risk managenent and what shoul d
be the lead tinme between announci ng updated conponent
standards that will be used in the pricing fornmulas, the
lag tinme between that announcenent and when those updated
factors are actually inplenented.

THE COURT: NAJ-5 is hearing Exhibit 70 for
identification.

THE WTNESS: National MIk has an expert in risk

managenent that will be testifying. Qur purpose -- our
proposal is that fromthe up- -- an annual updated skim
conponents can be announced -- quite frankly, it can be

cal cul ated in January each year after the Market
Adm ni strators publish their statistical uniformprice for
Decenber m | k.

The National M|k proposal says, well, we figured,
you know, a little nore lag tinme, it could be cal cul ated
by the end of February each year and then inplenented the
followi ng March instead of inplenented the follow ng
January.

Fol ks, we are not picking this hill to die on.
Ckay? \Whether it is inplenmented in January or inplenented
in March is not the critical factor in -- in our
estimation.

However, no one who has an interest in what the
updat ed ski m conponent factors should be surprised by the
announcenent of the annual update, and that is because the
ski m conponent content of mlk can be tracked on a nonthly

basi s.
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And in fact, in our case study here, |ooking at

2019 to -- through 2022, at the end of June each year we

basi cally knew what the -- that year's annual skim
conponent factors would be. In 2019, at the end of June,
ski m conponent -- skimprotein averaged 3.31. At the end

of the year, it was 3.30. |In 2020, at the end of June, we
were at 3.29 skimprotein. At the end of the year, we
were at 3. 30.

And then here's where it gets interesting. In
2021, and 2022, when we took substantial advances or
I ncreases in skimconponents, it was predicted or
forecasted by the end of June, because at the end of June
we knew we had noved to 3.34 skimprotein. And, yes, at
the end of 2020 -- at the end of the year, we were at
3.35. The next year, the end of June, we were at 3.39; at
the end of the year we were at 3. 39.

So sinply tracking the nonthly skimconponent
content of mlk, essentially adds a six-nonth additional
advance on what that announced annual ski m conponent
content wll be.

And then, finally, NAJ Exhibit 6, which was marked
as -- your Honor, help ne out.

THE COURT: Hearing Exhibit 71.

THE W TNESS: Thank you

There has been concern and conment in this hearing
so far that will Cass | handlers be paying -- essentially
the argunent is, will Cass | handlers be paying for nore

protein than exists in the actual Cass | mlk that they
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recei ve?

And so based on USDA Table 1, we did analysis
| ooking at just the Cass | that was pool ed each year for
each order, from 2019 through 2022.

Now, |I'll take sonme tine to walk through the
detail on one order, which then is applicable to the
anal ysis of the other orders in the other years.

In 2019, the Northeast Order pool ed just over
8 billion pounds of Cass | skim That Cass | skim
contai ned 260 m | lion pounds of protein, which conputes to
a skimprotein content of 3.21. It contained 448 --
484 mllion pounds of other solids, which conputes to an
ot her solids content of 5.98. And then you conbi ne those,
you have nonfat -- Class | nonfat solids total of
744 mllion pounds of mlk and a nonfat solids skim
content of 9.109.

So, now, let's look at four pricing scenarios for
G ass |

The current Cass | skimprice results in a
Class | skimprice of $8.40. Using the National MIk
proposal of a three-year annual update, it would have
priced that Class | skimat $8.64 across all orders.
NAJ's proposal to update those ski mconponent factors
annually would result in a skim-- Cass | skimprice of
8.69 across all orders.

Now, if we calculate the value of the Cass -- of
t he ski m conponents that were pooled as Class | for the

Nort heast Order, the actual conponent val ue woul d have

TALTY COURT REPORTERS, INC. 549
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 25, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

been 8.61. That is well above the current standard. It
isalittle bit below National MIKk's proposal. It is a
little further below NAJ's proposal. That -- you know,

that's the scenario in the Northeast Order for 2019.

If we | ook at the Appal achian order, again, it
woul d -- either proposal, National MIk or NAJ -- would
sonmewhat overprice Class | skimvalue conpared to
conponent value. The sane is -- is true for the Florida
or der.

But once we get past those three orders and get
into the remai ni ng ei ght orders, the actual conponent
value is either equal to or greater than NAJ's nore
aggr essi ve approach of annual updates to the skim
conponent factors.

And so in summary, in 2019, yes, there would have
been three orders that would have paid for nore skim
conponents than they received, but that would be
count er bal anced by eight orders that received nore skim
conponent val ue than was -- would be priced in the NAJ
pr oposal .

If we go forward to 2020, the sane scenario hol ds
true. W have three orders that would have skimprice
above the conponent value in Class | skim W would have
ei ght orders where the skim conponents value is actually
hi gher than the Class | skimprice, even using NAJ's nore
aggressi ve annual updates.

The sanme holds true for 2021. The three orders

separate thenselves; the other eight orders would receive
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nore -- would not be -- the Cass | price would not exceed
G ass | skimconmponent value. And also, the sane hol ds
true in 2022.

NAJ, when we saw that there would be a proposal to
updat e ski m conponent factors, we recognized there could
be an inequity between Class | conponents recei ved and
Cl ass | components how they were priced. So we submtted
a proposal to be -- for this hearing, to price Class | on
t he actual conponents received. That proposal was
declined as an additional proposal for this hearing.

But -- but that woul d have been an option had our proposal

been received.

And | think with that, | have covered what | care
to cover in regards to why skimconponent factors -- first
of all, why they need to be updated, and second of all,

why we believe that annual updates woul d provide nore
accuracy to this -- to the skimpricing formul as and,
t herefore, provide nore orderly marketing through the
Federal Order system Thank you.
BY MR VETNE:

Q Thank you, M. Metzger

For context and reference, when you say annual

updates, you are referring to an update at the current
ti me based on conmponent content of mlk two years or nore
previously, correct?

A That will be the practical application. For
exanple, we are in 2023. The ski m conponents of -- the

ski m conponents of pooled mlk in 2021 woul d have been
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2023

calculated in early 2022 and applied to mlk marketed in
2023. So, yes, there is a two-year |ag between the
cal cul ati on of those components and their application.

Q Ckay. And the two-year lag is what you are

referring to when you refer to your proposal as nore

into effect?

A Correct.

Q Ckay. And -- and the National M Ik proposal
woul d on occasion result in lags of five years or nore?

A. Up to five years, yes.

Q Ckay. You were present for the testinony by
M . Covi ngt on.

A | was.

Q Okay. And you reviewed his -- his statenment and
listened to his testinony.

A | did.

Q He has a couple of coments on SM's qualified
preference for the NA -- National MIk versus NAJ
proposal. One of the comrents he nakes is an annual
update m ght be a small change, not worth the effort.

Are you aware of any extra effort involved in an
annual update versus an update when it reaches .07?

A. | "' m not .

referred to ups and downs.

aggressive, it's already two years outdated when it is put

Q Ckay. During the 15 years or so that was -- that

was anal yzed -- well, actually, 22 years -- M. Covington

There was -- are you aware of any down in the ups
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and downs during that period?

A. Do I, relying on nmenory? | believe
M. Covington's -- had a -- M. Covington's table showed
that on nonfat solids, in that 22-year tine period, there
was one year where there was a decline in nonfat solids
fromthe preceding year. And all the other years either
-- nonfat solids either renai ned the sane as the previous
year or increased.

Q Ckay. And I'Il show you -- 1I'll show you a copy
of the -- Cal Covington's testinony on page 5 of 13 to see
if that's what you are referring to.

A. Yes, |I'mreferring to Table 2 in -- in M.

Covi ngton's testinony.
THE COURT: That's Exhibit 64, page --
THE W TNESS: Page 5.
THE COURT: Page 5.

BY MR VETNE:

Q And that was a .01 drop fromyear to year
correct?

A That is correct.

Q And that's the only down --

A. In that tinefranme, yes.

Q In that tineframe. And the rest have been al
ups, correct?

A Ei ther ups or even.

Q M. Covington used the term"orderly marketing" in
contrasting the NAJ proposal to the National MIk

pr oposal .
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Are you aware of any orderly marketing or
di sorderly marketing that could occur with respect to
annual updates versus updates every three to five years?
A No, | am not.
Q Ckay. O her than using the term did you hear

M. Covington refer to any nmarketing disorder that could

M| k proposal ?

A. | don't believe so.

than the NAJ proposal.

as you understand it?
A No.
Q Ckay.
THE COURT: Between this witness's proposal and
M . Covington's proposal ?
MR, VETNE: Yes.
THE COURT: You asked if there's a difference.
di f ference between what?
MR. VETNE: |Is there -- is there a difference in

to five years other than the frequency of updates.
THE COURT: Thank you.
THE W TNESS: No.
MR. VETNE: That's all | have. The witness is

avail abl e. Thank you.

result by adoption of the NAJ proposal versus the National

Q Ckay. And finally, M. Covington referred to the

t he process of updating annually and updating every three

National M|k proposal as involving a nore orderly process

| s there any substantive difference in the process
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THE COURT: Ckay. Who's got cross? W'll wait
for AMS to the end.
| was thinking at 10: 00 because it's about four

hours, but if nowis a good tinme -- okay, let's take a

br eak. Let's take ten mnutes. W'Ill cone back at 9:50.

Of the record.

(Wher eupon, a break was taken.)

THE COURT: Ckay. W're back in session. On the

record.
THE W TNESS: Your Honor, if | --
THE COURT: Yes, Wtness Metzger.
THE W TNESS: Before -- before we go to cross, |

2023

would like to interject one conment. And | have been very

remss in not recognizing ny coll eague, Randal e Lowe,
R-A-N-D-A-L-E, last nane L-OWE, who has done yeoman's
wor k over the | ast several nonths constructing these --

t hese spreadsheets that | used, and certainly needed on

the record, and publicly, to thank himfor all his work on

behal f of National All-Jersey. Thank you.

THE COURT: And -- but they were prepared under
your supervi sion?

THE W TNESS: Yes, they were.

THE COURT: \Very good, sir.

Al right. Cross-exam nation?

M. English, your w tness.

MR. ENGLI SH: Good norning, your Honor.

CROSS- EXAM NATI ON

BY MR ENGLI SH:

TALTY COURT REPORTERS, INC.
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Q Good norning, M. Metzger.
A. Good nor ni ng.
Q My nane is Chip English, attorney for the MIlk
| nnovati on G oup.
To try to be efficient, if we could have a copy of
Exhibit 43 and Exhibit 44 that | may -- once the judge
gi ves ne perm ssion to approach the witness, hand to the
Wi t ness.
THE COURT: O course.
MR, ENGLISH: |I'mnot going to start wth those,
but |I thought it would be nore efficient rather than
i nterrupting.
THE COURT: Good plan. Thank you.
BY MR ENGLI SH:
Q So I'mtrying to keep these to a m ni num
M. Metzger, on your Exhibit 73, which is your summary of
your testinony, which | greatly appreciate, page 9,
paragraph 5, H |I'msorry, it's page 4. |It's page 4
of -- yeah, | got the 9 off of the top. Sorry. So page 4
of Exhibit 73, paragraph 5, H.
Do you see that paragraph?
A. Yes, if the statenent begins "Class | skim
only" --
Q Yes. "Only contributes.™
A Yes.
Q So you have a statenent there in the third |ine,
"Class | skimcan draw greater value from pool ed revenue

than it contributes."
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Your statenent presunes that there is value to
Class | plants fromthose hi gher conponents, correct?

A. This refers to how the pool is constructed. And
when the pool value is assenbled, the Cass | skimvalue
i's based on those current factors of 3.1, 5.9, and 9.0.
And when -- so that handl er woul d pool obligation based on
G ass | skimval ues; however, when that handl er gets the
pool draw, it is based on all the conponents provided in
Cass | mlKk.

Q So does that nean your statenent there is
referring to pool value, not actual value to a O ass |
pl ant ?

A Correct.

Q Thank you.

So now, Exhibit 71, which is also Exhibit NAJ --
or it was table | think -- or Exhibit NAJ-6. This is your
conpari son of Class | skimval ues.

And you have based this off of Table 1, correct?

A Correct.

Q |"'msorry, Exhibit 447

A Correct.

Q Now, you understand because there is -- you were
here yesterday, correct?

A | was.

Q Okay. You understand that there are a fair nunber

of materials in Exhibit 44 where the nunbers are
estimted, correct?
A. Correct.
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Q Do you understand that for other solids and
protein that the nethodol ogy for estimating the C ass |
pound protein is literally taking -- you subtract for 111
the protein, and then you apply the protein across the
other three classes, per order.

Do you understand that to be the case?

A. | believe that's what the witness testified to.

Q Yes. And so simlarly for class -- | get it
backwards, what did | just say, other solids or protein --
for protein, you subtract the Cass Ill and then just
all ocate across the other three cl asses, correct?

A Correct.

Q And for other solids you take it for Cass IV and
then all ocate across the other three classes, correct?

A. O her solids? O nonfat solids?

Q Nonfat solids. Thank you

A. Wel |, you would have nonfat solids for Il and
actual values for nonfat solids for Il and IV. And
actually, Cass Ill, because nonfat solids in IIl would be

the addition of other solids and protein.
Q Al right. Let nme just try to keep it brief.
So the footnote, Class IlIl and total other solids

are reported in MCP orders. To estimate the pounds of

other solids -- so maybe | got -- | didn't -- | shouldn't
have tal ked about nonfat solids -- to estimte the pounds
of other solids in Classes I, Il, and IV, the

non-Class Il other solid pounds were nmultiplied by the

percent of nonfat solids in each of the respective
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classes. There is just -- it Is just an estinate,
correct?

A Correct.

Q kay. And simlarly, for protein, correct? It is
an estimate for Class I, correct? Using the order val ues,
correct?

A Correct.

Q Ckay. So given National All-Jersey's long history
in presenting and supporting and doing its best for
mul ti pl e conponent pricing, rational actors in nultiple
conponent prices -- pricing orders, have an incentive to
provi de higher protein or solids mlk to Cass IlIl and IV
plants, correct? There is a financial incentive to do so,
right?

A Correct.

Q Ckay. And doesn't that suggest that if rationa
actors are doing that, that as opposed to being -- doing a
cal cul ation of an estimte as USDA has done based upon the
best data they have, that it is likely to be the case, at
least in MPC orders, that Class | plants are not receiving
t he order average?

A That is possible. But it is also nmy understanding
that in the MCP orders, the Market Adm nistrators have the
option to require pool plants to file two pool reports.
One pool report would be for mlk processed at the poo
pl ant, and the other pool report would be for diverted
mlk. And so if a pool plant is diverting higher

conponent mlk to manufacturing use, those separate pool

TALTY COURT REPORTERS, INC. 559
taltys.com - 408.244.1900


http://www.taltys.com

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

reports would capture that.

Q But it wouldn't be captured in this estinate,
would it? It would be sunmarized in the estimate. And it
woul d actually all be nmerged together because these
estimates are across the order, correct?

A. | believe those separate pool reports would
provi de a nore accurate accounting of the protein and
other solids going to a Cass IIl plant and the nonfat
solids going to a Class IV plant. And so with a nore
accurate accounting of those actual conponents in those
cl asses, when the subtraction is done and it is applied to
the other classes, there would be fewer pounds all ocated
to Class | skimthan if it were sinply one pool report
applied across all four classes.

Q And you said the Market Adm nistrators have the
option to do that. So not all ©Market Adm nistrators do
that, correct?

A. | -- that was ny understanding, and | confirned
that with -- in conversations with two Market
Adm ni strators.

Q But nonetheless, if you read footnotes 2 and 3,
that's not what they did. They actually estinmated rather
than trying -- if there's a separate pool report, that
doesn't appear to be what was used for footnotes 2 or 3,
correct, because it was an estinmate?

A. The separate pool report would account for the
actual pounds of conponents that were in diverted mlKk

fromthat plant.

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

August 25, 2023

560


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 25, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q | understand that. But -- but what footnote 2 and
3 says is, we took the others solids and then we esti mated
across the others. So you wouldn't know, actually, based
upon that, what Class | plants actually got.
| mean, if you actually knew, they wouldn't be
estimted, correct?
A. That is correct. But | think the separate pool
reports would result in a nore accurate estinate.
Q Let ne | ook at Exhibit 71, which is NAJ-6.
And | apologize, | was trying to prepare as | was

going along. You nentioned | think that there were three

orders that don't reach your proposal level. [|s that
correct?
A That's correct.

Q Wi ch three orders were those?

A. Those woul d be Northeast, Appal achi an, and

Q Ckay. Now, these are annual averages, correct?

A Correct.

Q And annual averages, by definition, there's sone
nont hs that were higher and sone nonths that were | ower,
correct?

A That woul d be correct.

Q So when you | ook at what was provided, which is
the Exhibit 43 -- which thank you for asking for the
data -- it certainly reflects, one, that wthin order
there is seasonal variation, correct?

A Yes.
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Q And two, the variation varies fromorder to order,
correct?
A. Yes.

Q G ven that, you agree that Federal Orders provide
for a mninmumpricing system correct?

A Yes.

Q Well, given the fact that Federal Orders provide
for a mnimumpricing system why shouldn't USDA | ook at
the |l owest nonth for the | owest order for Class | so that
no one i s overpaying as opposed to a mninmum price?

A. Because it would underprice mlk substantially for
many ot her orders, nmany ot her nonths.

Q But this is a national system correct?

A Yes.

Q And it is a mninmumpricing system correct?

A Yes.

Q So isn't the program designed with m ni mum pri ci ng
to allow then premi uns and other market forces to price
above that, correct?

A Yes. Prem uns should be available to -- for
provi di ng bal anci ng services, for neeting quality
standards that are perhaps nore stringent because a
particul ar handl er wants that, to cover transportation
costs. The Federal Orders al so provide for any producer
who neets the requirenents of an order's requirenents to
serve the G ass | market of that order, should share in
the G ass | revenue of that order. And if a substanti al

portion of that Class | revenue is paid out in prem umns,
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it is not available to all producers who are eligible to
receive and share in Cass | revenue.

Q But that's necessarily true about any tinme you
have a premum isn't it? Nobody -- not -- everybody is
not sharing in a premum |If it is a mninmmpricing
program then shouldn't it be a m ninmum price based upon
the | owest nonth for the | owest order for these
conponents, otherw se you are overchargi ng sonebody for
that mlk?

A. That is -- | do -- | do not agree with -- wth
t hat assertion.
Q Ckay.
MR. ENGLISH | have no further questions. Let ne
get the -- unless another witness wants to | ook at those,

| want to return those to USDA.
THE COURT:  Yes.
M . Rosenbaunf
CROSS- EXAM NATI ON
BY MR ROSENBAUM

Q Steve Rosenbaum for the International Dairy Foods
Associ ation. Good norning, M. Metzger.

A. Good norni ng.

Q If the four fat/skimorders were to adopt multiple
conponent pricing, then that woul d sol ve any all eged
under paynent for mlk used for Class IIl, Ill, and IV
purposes to the extent that the nonfat conponent |evels
there are higher than those assuned in the current

formula; is that correct?
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A Yes.

Q And in fact, you submt a proposal to inplenent
that very solution, correct?

A Correct.

Q And wi thout wanting to suggest that | necessarily
agree with the figures you provide, you do indicate the
fact that conponent |evels in those four orders do, in
many cases, fall below the levels that are proposed by
Proposal 1 and 2, correct?

A They fall bel ow Proposal 2. | have not done an
extensive analysis as to whether they would fall bel ow the
Nati onal M|k proposal.

Q Ckay. Now, you testified that you have gone in
your role at National All-Jersey to Class IlIl handlers to
explain why it was advantageous for themto use mlk with
hi gh nonfat solids conponents |evels, correct?

A Yes.

Q And that's because, as an exanple, if the protein
| evel is higher, then you can -- in the mlk, then you can
produce nore cheese, correct?

A That is correct.

Q Ckay. Have you ever gone to a O ass | handler and
tried to convince a Cass | handler that they should seek
out mlk with higher nonfat solids conponent |evels?

A. | haven't exactly gone to a Cass | handl er and
encouraged themto recruit higher protein mlk. However,
we do have a nunber of producers who are marketing C ass |

mlk as -- as producer handlers. And one of the features
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that is part of their marketing programis based on the
fact that their m |k does have higher protein value -- or
protein | evels.

And they -- they will do nutritional testing on
their mlk and conpare it to what's on, you know, the
standard nutritional |abel. They wll go to retail
outlets where their mlk is sold and buy gall ons and jugs
of their conpetitors' mlk and do nutritional testing on
their mlk conpared to their conpetitors.

And part of their marketing program and marketing
that Jersey mlk for a premumas a fluid product is based
on the fact that that mlk has higher protein and higher
calciumlevel s than conpetitor mlKk.

Q And do you know what percentage of mlk sold in
fluid format in the United States is sold as having nore

than the standard 8 grans protein?

A | do not.

Q Surprise you if it is in the single digit?

A It woul d not.

Q I f you could |look at here in Exhibit 71.

A Which is NAJ exhibit?

Q 6.

A. 6, okay. Thank you.

Q You -- do you have that?

A | do. It is in front of ne. | have it on ny
conput er.

Q Ckay. So there is -- there are series of -- this

is the docunent entitled Conparison of Class | Skim
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Val ues.

A Correct.

Q And in the last section you have under the heading
Skim Price, several columms, current, National MIKk
Producer Federation three-year average, annual and act ual
conponent, correct?

A Correct.

Q And your reference to current is that's the
current price, correct?

A Yes. Based on the 3.1, 5.9, 9.0.

Q That's the price under the current regul ation
correct?
A Yes.

Q The National M|k Producer Federation three-year
that's a reference in that colum to Proposal 1 --

A Correct.

Q -- what is resulting from Proposal 1?

And then the annual, that colunmnm reflects what the
price would be under Proposal 2, your proposal, correct?

A Correct.

Q Ckay. And then Actual Conp, | think you sonetines
refer to that in your testinony as actual conponent val ue.
Is that -- | think that's the termof art you used?

A Yes.

Q Ckay. So, now, that that value, what you call the
actual conponent value, to the extent that there's a
di fference between actual conponent value and a -- and the

current value, you're sinply reflecting that the protein
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| evel, for exanple, 3.21 in the Northeast in the first
exanple, first row, is higher than the 3.1% assuned in the
current formula, correct?

A That is correct.

Q Ckay. And -- and that's how you get the actua
conponent val ue nunber, correct?

A. Yes, by using the 3.21 --

Q Ckay.

A. -- times our cal cul ated advance protei n conponent
price.

Q But | take it you have done no analysis as to
whet her that -- well -- and -- so -- you have done no
analysis as to whether that actually -- that extra protein

has any val ue whatsoever to a Class | handler, correct?

A. | think that woul d depend on your -- on the
definition of the word val ue.

Q Ckay. Well -- okay. Well, whether a Cass |
handl er can charge nore for its product based upon that
extra protein, let's start with that one.

A. Dependi ng on their marketing strategy, they nmay be
able to. On a small scale, we have producers that are
mar keting that -- the extra -- the value of that -- of

t hat extra conponent.

Q You used the term"snall scale.” Wat does that
mean?

A Producer handl er.

Q | see. Ckay.

What -- okay. And what percentage of production
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inthis country is producer
A

Q

| do not know.

And obvi ously, the cal cul ation of

based upon the way the fornulas work, the

right,
A.
Q

August 25, 2023

handler at this point in tinme?

protein value is

price of cheese,

not the price of fluid mlk, correct?

Correct.

And simlarly, just to conplete the others, the

val ue of other solids in the formula is based upon the

val ue of dry whey --

A
Q

Correct.
-- the finished product?

And the value of nonfat solids is

mar ket val ue of nonfat dry mlk, not fluid

based upon the

mlk, correct?

about

A Correct.
Q Now, you have tal ked about concern
depooling. One way to address depooling is to have

t ougher requirenments like in Order 1, correct?

A

|i ke to characterize them as,

Yes. There are various ways to address depooling.

sticks. Carrots are through price relatio

sticks are through regul ati on.

Q
A

Q

And by -- and by --

you know, carrots and

nshi ps and

And we should use all the tools avail able to us.

And by "sticks,” I'mgoing to sinp

[ify, but

basically in Order 1, if you want to participate in the

pool ,

or

you sort of have to stay in the pool

less a fair way to put it?

A

My under st andi ng of Federal Order

TALTY COURT REPORTERS, INC.
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producer nust be pooled, | believe it is in the nonth of
July, in order to be eligible to be pooled in the
subsequent nonths. And if a producer disassociates from
t he pool during any of those nonths, they can't

reassoci ate wth the pool until the follow ng July.

That's -- that's ny understanding. |If it's not correct,
hope sonmeone will correct ne.
Q Ckay. Well, I'"'mnot going to take that at this
poi nt .
But that's -- that's one way to address the

concern over pooling, that's one real world way to address

pool i ng, correct?
A Yes.

Q And anot her way | suppose to address depooling is,

| nmean, obviously, if you raise the Class | price high
enough, you are going to make it advant ageous for
everybody to be in the pool to participate in that higher
Class | price, correct?

A. | f you can elimnate or reduce inverse price
rel ati onships, that wll encourage manufacturing mlk to
be pool ed.

Q Ckay. To -- I'msorry, to --

A. To be pool ed.

Q To be pool ed. Ckay.

And -- but ultimately, | nean, doesn't the C ass |

price have to have sone relationship to the actual val ue
of the mlk as opposed to sinply its ability to keep

people in the pool?

TALTY COURT REPORTERS, INC.
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A. The Class | price needs to account for the
opportunity cost of mlk serving manufacturing markets.

Q But that's --

A. What -- | nean, later in this hearing there wll
be nunerous proposals to address the Class | price
formula. Wether we return to the higher-of Il or 1V,
whet her we retain the average of but nodify the adjuster,
whet her we el im nate advanced pricing and only use
announced pricing, do we price it only off of Class III
Al'l of the proposals that were noticed to deal with the
Class | price have two underlying tenets, and those two
tenets are the Class | price should be priced off of
manuf acturing prices and that the Cass | price should be
set hi gher than the manufacturing prices.

Q Aren't Proposals 1 and 2 really Cass | pricing
proposals, in the sense that MCP orders govern 90% of the
m |k pooled in the Federal Order system 89%

A 89%

Q And in an MCP order, the assuned fornula of --

(Court Reporter clarification.)
BY MR ROSENBAUM

Q -- the assuned formula levels really aren't
rel evant because farnmers are paid based upon the act ual
conmponent | evel s.

A. The assuned fornula levels are not reflective of
producer mlk --

Q Ri ght.

A. -- which causes -- | can't think of the term--

TALTY COURT REPORTERS, INC.
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but -- boy, |I -- it causes a -- the price relationship
between Class | and the manufacturing classes -- golly, |
don't know what the termis. Calvin knows.

Q | think I -- I"mnot sure | know what word you are
searching for. I'mnot going to be able to help. It
probably woul dn't be proper for ne to do so anyway.

A. M salignnent, that's the word I'm | ooking for.
Msalignment. And if it's not -- if it's -- there's a
m sal i gnnent now, and | ooki ng at what producers are doing
on the farmlevel, if we don't nodify the skimconponent
factors, that msalignnent is only going to get |arger.

Q Well, but I'm-- I'"mnot tal king necessarily so
much about the rationale behind the proposals but what
their practical effect is.

| nmean, as a practical matter, Proposals 1 and 2
really, as a practical matter, have nothing to do with the
price received by farners for a dass II, Ill, and IV
mlk, at least with respect to the 89% of mlk that's in
the MCP orders; is that --

A That woul d be correct.

Q Ckay. And so -- and -- and then you woul d agree
that it wll have an effect on the price received by
farmers in the four fat/skimorders, and there is a bit of
a tussle over whether given the conponent |levels in their
m |k, they deserve that higher price, right? But that's a
pretty limted issue, right?

A Yes.

Q Ckay. So in the end, Proposals 1 and 2, what they

TALTY COURT REPORTERS, INC. 571
taltys.com - 408.244.1900


http://www.taltys.com

TRANSCRI PT OF PROCEEDI NGS August 25, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

really do is increase the Class | price. That's really

t he point.

And |I'm not asking you -- | know you think that's
a good idea for a good reason. I'mreally not, in this
guestion at least, trying to explore that. |'mjust

trying to explore in the real world what the inpact of
Proposals 1 and 2 are. And their inpact really is to

increase the Class | price?

A. That will be the effect of nmaking the fornmula nore

accur ate.
MR. ROSENBAUM That's all | have. Thank you.
THE COURT: M. English rises again.
MR, ENGLI SH:  Your Honor, | promise this is
directly related to one question and answer from
M. Rosenbaum | think should be clarified in the record.
THE COURT: That's the nature of recross.
RECROSS- EXAM NATI ON
BY MR ENGLI SH:
Q Last nanme -- I'msorry, the nanme is Chip English
agai n.

So in answer to a question from M. Rosenbaum

about small entities that are selling, you know, basically

Jersey mlk, as | understood it, and you used the phrase
“producer handl er ?"
A Yes.
Q Yes?
So a producer handl er, under the regulations, is

an entity that, inits sinplest ternms, is both a farm and
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a handler, and with very limted exceptions, has to have
all its own mlk and has to be less than 3 mllion pounds
a nmonth, correct?

A That is correct.

MR ENGLISH That's all | had, your Honor.

THE COURT: Thank you, Counsel.

CROSS- EXAM NATI ON
BY MR BYLSMNA:

Q Good norning. My nane is Dick Bylsma, D 1-CGK
last nane is B-Y-L-S-MA. | amthe national director of
dairy sales for the National Farnmers O gani zati on.

M. Metzger, good norning.

A. Good nor ni ng.

Q Thank you for your testinony.

My questions this norning are going to focus on a
very narrow part of your testinony this norning. 1'd |like
to refer to your exhibit, NAJ-2, which | believe is court
docunent 67.

My under st andi ng of what you are presenting here,
you are indicating that a significant volune of mlk was
depooled in the country; is that correct?

A There was significant Class |1l depooled in 2021
and significant C ass |V depooled in 2022.

Q Ckay. It was also your testinony, if | heard you

correctly, that depooling causes disruption in the

mar ket pl ace. |s that correct?
A That's correct.
Q You are aware that one of the functions of the
TALTY COURT REPORTERS, INC. 573
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Federal Order systemis to produce orderly marketing; is
t hat correct?

A. Yes. Everyone seens to have perhaps a little
slight different definition of what conprises orderly
mar ket i ng.

Q Ckay. On the issue of depooling it is ny
under standi ng, and correct nme if |I'mwong, that both USDA
and ot her groups have indicated that depooling should be a

regional issue, not a national issue and, therefore, wll

not be addressed at this Federal Order hearing. |Is that
correct?

A. That is correct.

Q | believe this witness is qualified to answer a

t heoretical question for ne.

Theoretically, if | have a cheese factory
operating in the Northeast, which you have already
testified in the previous line of questioning that it's
extrenmely difficult for sonebody to depool mlk in the
Nort heast Federal Order because, if you do, you nmay be
subject to not having that m |k pooled for the remainder
of the pooling season.

So theoretically, if | have a cheese factory in
t he Northeast nmking the exact sane product as a cheese
factory in, let's say, the Mdwest who can easily depool,
isn't it true that during tinmes of rapid increases in
cheese prices where the option to depool is very
advant ageous for a Class |Il manufacturer, that by virtue

of where the factory is located in the Northeast, he has a

TALTY COURT REPORTERS, INC. 574
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di sadvant age over a cheese factory in, let's say, the
M dwest who can easily depool his mlk. |[Is that true?
A That -- that -- that could be true. | don't know

that it would be true in every situation.

Q But theoretically, it could be true?
A It could be true.
Q So is it correct for ne to state that by virtue of

where the factory is |located, Federal MIk Order system
has created a di sadvantage for one manufacturer over
anot her ?

A. |"'mnot sure | would exactly agree with that,
because when the cheese plant nmanufacturer in the
Nort heast is making a decision whether to pool or depool,
they are | ooking -- they are balancing the potential costs
of remaining pooled in the short run versus the potenti al
gain of remaining pooled in the long run in the
anticipation that Class | prices will -- you know, that
the current price inversion will no |l onger exist, wll get
back to a quote/unquote normal pricing relationship and,
therefore, the pool -- that cheese manufacturer would have
a pool draw fromremaining pool instead of a pool
obl i gati on.

And so that cheese manufacturer, if they say,

okay, I'"'mgoing to take the short-term | oss now because |
have an obligation to pay the pool, ny expectation is that
my pool draw in the future nonths will nore than offset ny
short-termloss. And if their projections are that for

the rest of -- for the rem nder of that pooling season, it
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does not project that ny pool draw will be nore -- greater
than nmy current pool obligation, then they would
rationally depool and be on the -- on the sane footing as
t he cheese manufacturer in the M dwest.

Q | appreciate your understanding of the way this
wor ks. But as you said, with the volatility of pricing,
there is the possibility that a certain nonth, one
manuf acturer will have a di sadvantage over another because
of the sheer fact of their ability to easily --

A In a particular nonth, yes.

Q Ckay. Is it your opinion that there should be
uniformty in the ability to depool across the Federal
O ders?

A It is nmy opinion that that issue deserves a
t hor ough exam nati on.

Q Wul d there be a nethodol ogy that you can think of
that could create uniformty on depooling regulations in
t he Federal Order systenf

Let me rephrase that. Wuld it be -- would the
Federal Order system be able to establish rules that would
ei ther make uniformty or discourage depooling?

A | believe it would be possible to establish, on a
basic |l evel, a nore uniform pooling policy across al
Federal Orders, while still |eaving roomfor sone
i ndi vi dual pooling standards for individual orders. |
think perhaps | believe it would be, you know, Part 900
could -- pooling standards for all Federal -- sone basic

pool i ng standards for all Federal Orders could be

r TALTY COURT REPORTERS, INC.
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addressed at that |evel of federal regulation while still
| eaving -- for exanple, on conponent pricing, sone
conponent pricing have a somatic cell adjustnent, and

ot hers don't.

And so we -- | believe -- | don't think a rigid,
one-si ze-fits-all would be appropriate, although |I would
be willing to exam ne those options. But | think perhaps
sone nore basic rules that would apply to all orders
deserves an exam nati on.

Q One final comment or question. You're the third
witness, the third expert w tness, who has already
nmenti oned that depooling causes disruption in the
mar ket pl ace. | believe Dr. Vitaliano nentioned it,
Reverend Covi ngton nentioned it, and now you are.

So, again, your comment is this should be

addressed; is that correct?
A Yes.
MR. BYLSMA: Thank you.
THE COURT: Yes.
CRCSS- EXAM NATI ON
BY MR COVI NGTON:
Q Cal vin Covi ngton representing Sout heast M| k

M. Metzger, we sure appreciate your testinony
this nmorning. And | have a couple questions just to
clarify some things to make sure we're all on the sane
page with the sane nunbers?

A Very good.

Q But nmy first questionis, is it correct if | said
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that the National M|k Producers Federation Proposal 1,

and National All-Jersey's Proposal 2 are identical except

for the National All-Jersey proposal calls for updates

every year and updates based upon any change in -- in any

of the skimmlk conponents? |Is that a correct statenent?

A That's a correct statenent.
Q Thank you.
And earlier in your opening statenent, you
enphasi zed accuracy. Again, we appreciate that. And |
want to refer back to sonme of your exhibits on checking

sone nunbers to nmake sure we're all on the sane page of

sone nunbers and nmake sure we have the proper nunbers in

the record.

A Very wel | .

Q kay. I'd like to go to your -- it would be the

heari ng's Exhi bit Number 70.
A Which is NAJ exhibit?
Q Nurmber 5.
A. Thank you.
Q Ckay. And down at the bottom you have nonth by

nonth by 2022. And we cone over on the right-hand side,

down under '22, you have got 2023 aver age.

s that a '23 -- are you thinking ahead for 2023,

or should that be 20227

A. That is a mstake on our part. That should be
2022.

Q Ckay. And then also, you have in 2022 average

t here, you have got other solids 6.02, protein 3.39, and

TALTY COURT REPORTERS, INC.
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9.41 nonfat solids. | nean --
A Yes.
Q -- am| reading that correct?
A That is correct.

Q And if you renenber fromthe testinony | presented
earlier, those were identical conponent |levels to what |

had based upon the Dairy Division data presented?

A That is correct.
Q Ckay. In your witten -- | know this is just
small, but again, | want to make sure we're all on the

sane page with the sane nunbers.

In your witten conmment submtted as Exhibit 72,
and it would be the NAJ Exhibit Nunmber 7, your witten
comrent s.

A. Yes, Sir.

Q In that you state that the 2022 averages are 3.3,
3.9 protein, but 6.03 other solids and -- but, again,
9.41, nonfat solids.

And then |ikewi se over in your Exhibit 1, which is
the hearing's record 66, you also use a different other
solids. | don't knowif that's just a -- a typographi cal

error or a rounding error, but | wanted to see if the one

on Exhibit 70 is the -- is the correct nunber in your
record.
A. Yes. W -- while we were waiting on data fromthe

Dairy Division, we also went out to another USDA source of
data known as data nart, that has -- which is -- which are

referenced in the footnote on page 1 of NAJ Exhibit 1. So
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we were able to pull Federal Order bat data from data
mart. | believe that 6.03 is a rounding based on a
slightly different data source. W're nore than happy to
correct that -- to update that to 6.02 for nonfat solids
in 2022 across all our exhibits.

Q Well, again, | knowit is just a small nunber.
just want to nake sure we're all on the sane page.

A | appreciate that.

Q Ckay. And then ny |ast question is in your
Exhibit 1, but the hearing' s Exhibit 66, and down toward
the bottomthere you have 2023 proj ect ed.

Coul d you tell us how you went about projecting
the skimm |k conmponents for 20237

A. Basically that is just |ooking at what happened
from 2020 to 2021 and then from 2021 to 2022. It is
strictly an assunption that the sane rate of increase wl|l
conti nue.

Q Ckay. Did you use any of the actual data for 2023
t hat has been entered as an exhibit fromthe Dairy
Division as a part of those projections?

A W did not.

Q Ckay.

MR, COVI NGTON:  Thank you very nuch, M. Metzger
CROSS- EXAM NATI ON
BY DR BQzI C

Q Good norning. Marin Bozic on behalf of Edge Dairy

Farmer. Good norni ng, everyone.

| f USDA were to decide to inplenment your proposal,

TALTY COURT REPORTERS, INC. 580
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but use the sane net hodol ogy that you are proposing to --
for updating protein and other solids, if they were to
apply that to butterfat as well, so update annually with a
one-year |ag, how would you -- what would you estimate to
be the inpact on dairy farners?

A The -- the inpact on pooled -- there would be no
i npact on pool ed revenue because butterfat is accounted
for in all four classes of mlk. There would be no -- |
don't -- | don't believe there would be any inpact on
prices -- there would be no inpact on prices paid by
handl ers or prices paid to producers.

Q WIIl there be any other consequences for dairy
farmers, positive or negative?

A. If -- from-- froma transparency standpoint, it
woul d make the announced prices nore in line with what
producers see in their -- intheir -- in -- in their
actual pay, because right now, the announced prices are
based on 3.5% butterfat. |If that were to be updated to
4.1, it'd nore closely resenble what they are actually
pai d.

| know that a nunber, several of the MCP orders,
on their nonthly statistical uniformprice, they publish
two prices: One is the statistical uniformprice, and
then there's a second price of what the val ue of pool ed
mlk in that order would be at test, which takes into
account the actual pooled butterfat level, protein |evel,
ot her solids |evel.

Q What woul d be the inpact of increasing butterfat
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test, standard butterfat test, on ability of producers to
hedge their price risk, if any?

A Of the cuff, | believe it would narrow the basis
that they deal with in their hedgi ng program because
currently -- and |'mdefining basis as the inprecision
between two prices for the sanme commodity.

Q So basis risk? Wuld it be fair to say basis
risk?

A. Basis risk, yes. Because currently, if they
have -- if they're marketing mlk that's 4.1, 4.2%
butterfat and their risk managenent programis based off
of a Cass Ill contract that's on 3.5% butterfat, the
di fference between their actual butterfat and the
butterfat used in the hedge contract, that difference is
not Hedged or is not to say -- you know, in the vernacul ar
IS not protected.

Q Wul d you think -- does anything cone to mnd as a
negative inpact of increasing butterfat test, either in
terms of initiating or engaging or creating disorderly
mar keting or -- or other adverse consequences on dairy
mar ket s?

A Ri ght now, | cannot think of any.

DR BXZIC. That's all | have. Thank you.
CROSS- EXAM NATI ON
BY DR CRYAN:

Q My nane is Roger Cryan with the Anmerican Farm

Bur eau Federati on.
Hel | o, Eri ck.
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A. Good norni ng.
Q We support what you are doing. W support
Proposal 1 and Proposal 2.

But -- but | want -- and | appreciate sone of
the -- sone of the testinony by Calvin and you and sone of
the clarifying questions about just the general issue of
al i gnment between the -- between the Class | price and the
manuf acturing prices in actuality.

There's another issue | think that is related to
that that is inportant to -- to bring up. And because you
t al ked about your expertise in dealing with -- talking to
clients and producers about how prices |line up dependi ng
on skimand butterfat pricing and -- and -- | want to ask
about a hypotheti cal .

If -- if there is, for exanple, a -- and | want
to -- this is hypothetical. |'mnot tal king about anybody
in particular. |If there is a cheese plant pooled in
M ssouri -- if there's a cheese plant in M ssouri and they
have a choice to -- to receive Class IlIl mlk pooled in
Order 32, which is a nultiple conponent market, or
O der 5, which is a skimbutterfat market, and they are
receiving that mlk at an average test, national average
test, where -- what would their -- would -- what woul d be
the differences in their obligation on those two choi ces?
Ri ght now. Right now

A In the conponent pricing order, their obligation
woul d be for all of the pounds of protein that they

recei ved.
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Q Ri ght .
A. And in the fat/skimorder, their obligation would
be on the standard conponent in the Cass Il skimmlk

price formula, which currently is 3.1.

Q So they -- they would have a | ower obligation?

A In the fat/skimorder, if they are receiving mlKk
that is above 3.1 skim protein.

Q So does that create an incentive to -- to poo

nmore mlk on a skimbutterfat nmarket?

A. If it's above the conponent standard, yes.
Q Ckay. Does that -- would that -- is that an
econom ¢ decision, or does that -- is that an -- is that a

regul ati on driven, uneconon c deci sion?

A. Well, that's a decision -- well, it actually is
bot h, because the regul ation creates an econom c deci si on.

Q Ckay. By the plant, right --

A Yes.

Q -- 1 mean -- yeah. So would that tend to lead to
nore mlk to be pooled on a skinfbutterfat market w thout
any particular econom c val ue being accrued to anybody?

A Wll, in-- inreality that -- that cheese plant
in a fat/skimorder would have to attract the m |k supply.

Q Ri ght .

A. And they woul d be conpeting with Class | plants in
the fat/skimorder who are pricing mlk, not just off of
the Class | base price, but they also have the O ass |
differential, so that that cheese plant in a fat/skim

order woul d have to be conpeting not only with the C ass |
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base price but the high Cass | differentials that exist

for the Class | plants --

Q Sur e.

A. -- in that order

Q But does that difference in Class IIIl price
contribute to their incentive to pool mlk on -- on a skim
or --

A. It would, vyes.

Q Beg your pardon?

A. It would, yes.

Q Ckay.

DR. CRYAN. Thank you. That's it.
CROSS- EXAM NATI ON
BY MR M LTNER
Q Ryan M Itner representing Select MIk Producers.
You frightened ne a little bit there when you
started out.
A "' m sorry.
Q No, that's great. | quickly realized where you
were going with it, and | appreciate you sharing that.
You tal ked early on in your testinony about
base/ excess prograns, and | wanted to ki nda connect dots
there if | could.
A. Very wel | .
Q So you referenced base/ excess prograns and how
they would be inplenented -- or they are admnistered in
many cases based on the volunme of m |k produced.

How -- how does that tie into Proposal 2 and --
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and what was your -- and not -- just tie that together for
me if you woul d.

A. It actually ties in to both Proposal 1 and
Proposal 2. If you have a producer who is marketing to a
handl er, and the handl er based on whether it's their
own -- they have their own processing plants, whether they
are marketing to proprie- -- mlk to proprietary plants,
this handl er has determ ned they have a nmarket for
X mllion pounds of producer m |k per nonth.

And if their nmenbership or if their producers
produce nore ml k and expect the handler to take nore mlk
than they have a market for, then they have to do
sonething with that extra mlk, which is usually market it
at a substantial discount.

And so in order to align the handler's needs with
their clients' or their custoners' desires, they wll
assi gn producers, okay, you can -- we will accept X anount
of mlk fromyou at our full price, and if you go over
that, our expectation is we will have to market that as a
severely discounted price. Therefore, instead of sharing
t hat di scounted -- you know, that discount anong all our
producers, we're going to assign that discount to you for
exceedi ng your all owabl e vol une.

However, in response, producers say, okay, if |
can mar ket 50, 000 pounds of mlk a nmonth or 500, 000 pounds
of mlk, if that's all ny handler is going to take, and
" mon a conmponent pricing order, I'mgoing to increase

t he conponents in that order to increase the val ue of each
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hundr edwei ght that | market.

Q And in fact, in sone orders the base/excess
prograns have been adopted in that manner, correct?

A Correct.

Q Al right. | want to nove on to Exhibit 70, which
is your Exhibit 5.

And you were referencing this in terms O -- of
ri sk managenent, correct?

A Correct.

Q Am | correct that kind of the takeaway from your
testinony on Exhibit 70 was that the market is aware of
the particul ar conponent val ues and those fluctuations,
generally increases, with sufficient tine to make rati onal
hedgi ng deci si ons?

A. Based on our case study, yes.

Q And | think it was in response to M. Covington
you said that your Proposal 2 is the sanme as Proposal 1
but for the frequency of the updates.

Did | get that -- get that correct?

A Yes.

Q Does Proposal Nunber 2 contenplate a delay in
i npl ementation of one year if it were to be adopted?

A. The way we submitted our Proposal 2 is that it
woul d be -- it would becone effective with m |k marketed
the follow ng January, as opposed to Proposal 1 where they
woul d have it becone effective with m |k marketed the
following March. And we are -- National MIk indicated

flexibility in the inplenmentation tinefrane. W have
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flexibility as well. As | said, we're not picking this
hill to die on.
Q In your work with National All-Jersey, do you talk

wi th producers at all about risk managenent?

A Yes.

Q Does your nenbership -- in devel opi ng Proposal 2,
di d your nenbership offer you any gui dance on what type of
ri sk managenent decisions they nmake that woul d be
effective if Proposal 2 were to be adopted?

A No.

Q M. English -- shifting gears again -- asked you
about -- he was referring to Exhibit 44. | don't think we
need to | ook at that for my questions. But he was asking
you about what rational actors will do in terns of where
they direct their mlk.

Do you renenber those questions?

A Yes.

Q Ckay. Part of those questions suggested that the
financial incentive to producers is to provide their high
solids mlk to manufacturing plants, correct?

A Correct.

Q In your experience with NAJ and talking with
handl ers and producers, is it comon that a producer wl|
have the ability to select their market to the extent that
M. English alluded to?

A. In -- in -- 1 wuld say in sone narkets, yes, and
in sone nmarkets, no. It depends on conpetition for mlKk
and available -- quite frankly, avail able processing
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pl ant s.

Q So when we tal k about what a rational actor would
do if, in fact, they had a choice between two plants, one
whi ch would price their m |k based on their high
conponents and one which would not, that rational decision
woul d be to sell their mlk to those that pay on
conponents, correct?

A Correct.

Q But aren't there a bunch of other factors that go
into that decision for a producer or to a handler?

A. Wll, sure. | mean, one would be, |ike,
transportation costs, what is the location of the two
plants. You know that one strikes nme initially. |If
there's others you would like to volunteer, | could try to
agree or disagree.

Q Well, you nentioned transportation costs, but you
al so nmentioned the availability of the nmarket itself.

In many markets, plants sinply aren't avail able

for a producer or a cooperative to go offer mlk to,

correct?

A Yes.

Q In fact, sone -- sone plants, many plants, have
a -- what would be called a full supply agreenent with a

cooperative, correct?

A Correct.

Q And if that were the case, would anot her
cooperative or another producer have the ability to go and

sell their mlk to that plant?
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A No.
Q In sone markets, the types of plants that woul d be

avai l able are limted, too, correct?

A Yes.
Q In sone -- sone parts of the world there m ght be
a plethora of Class Il facilities and not a ot of Cass |

facilities, correct?

A. Hypot hetical ly, yes.

Q And in other areas, the Cass | plants m ght be
nor e geographi cally advantageous to supply to rather than
a Cass IV plant, correct?

A Yes.

Q And so a rational actor isn't sinply going to be
able to nove their mlk to the plant that m ght pay them

based on their conponents, correct?

A Correct. There are other factors that conme into
pl ay.
Q The rational actor is not going to sinply base it

on one of those factors, correct?

A Correct.

Q So ny client, Select MIk Producers, they operate
primarily in Order 33 and Order 126, and | wanted to ask
about Order 126, and perhaps your experience with Jersey
herds and processors in that part of the country.

Are you famliar with a bottler, Prom sed Land
Dai ry?
A. | know t hey exist.

Q Ckay. Maybe we'll nove on, then.
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Are you -- are you generally aware of, or do you
have famliarity with sone of the | arge cheese plants that
have been built in Texas and New Mexico in the past
20 years or so?

A Yes.
Q Are all of those plants affiliated with the order,
do you know?

A. | don't believe all of them are.
Q So if there -- if those plants -- any of those
plants were not affiliated with the order -- well, let ne

back up one step.

For those | arge cheese plants in that area, do you
know if -- if many of them source, or seek to source,
Jersey or other high-conponent m | k?

A Yes. Sone of them do.

Q | f those plants were sourcing high-conmponent mlk
and they were not affiliated with the order, would the
conponents of those producers be included in the data that
USDA provided to us in this hearing?

A If the mlIk is not associated wth the order, it
woul d not be included in the data.

Q And woul d you expect, based on your experience and
knowl edge of those plants, that those conponents woul d be
hi gher than the averages reported by USDA?

A. Yes, they woul d be.

Q And so if we want to tal k about average conponents
and we're -- we would exclude, then, a substantial volune

of mlk that has a hi gher conmponent than what's already
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reported, it could nean that what the Cass | handlers in
that area receive is actually higher than m ght otherw se
be anti ci pat ed.

A |"msorry. | don't follow the question.

Q Well, a series of questions that have been asked
of you and M. Covington is trying to figure out if the
average conponents in USDA's data is an appropriate
measure for what Class | handlers are receiving, correct?

A True. Yes.

Q Ckay. So if we know that there's a bunch of mlk
in the order that has hi gher conmponents than what's
al ready reported, would we -- would that not necessarily
skew | ower the conponents in USDA' s data? And we know
that mlk goes to Class | handlers, correct?

THE COURT: |s that an objection, M. English?
Sounded like it.

MR, ENGLISH: (Qbjection. | thought there were two
separate questions, and | think the answers may not be --
MR MLTNER 1'Il try to do that again.

Actually, let's go about this a different way.
THE COURT: Question's w thdrawn.
MR. M LTNER  Thank you.

BY MR M LTNER:

Q Based on the availability of the data that we do
have, is there any real way to know specifically what any
Class Ill plant or Class | plant received in terns of its
conponent s?

A. Exact|y?
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Q Yes.
A No.
Q And so when you prepared your exhibits, | assune

you were basing your estinmates on what you believed to be
t he best data that was avail abl e?

A Correct.

Q Havi ng been questioned by ne and by others, do you
have a different belief as to what is the nost accurate

data you m ght have used to devel op your testinony?

A | -- 1 do not have a different opinion, no.
Q M. -- | forget if this was M. Rosenbaum or
M. English that asked -- actually I, do recall, it was

M. English. He was asking you questions about, in
setting mninmmprices, where do you draw the line, so to
speak.

Do you renenber that |ine of questioning?

A | do.

Q Wul d you agree that that's a policy decision that
USDA has to decide where that line is drawn?

A Yes.

Q In that policy decision, what rule do you think
efficiency of operations should play in figuring out where
we set a m ni munf

A. Efficiency of operations, | don't -- |I'm not
under st andi ng.

Q That's all right.

A "' msorry.

Q Let me draw an anal ogy to nake al | owances, because
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you acknow edge we're going to have sone nmake al | owance
di scussion later in this hearing.

A Yes, we wll.

Q If we have to figure out, and USDA has to
determ ne what is the cost to manufacture cheddar cheese,
do you believe it would be prudent to take the
manuf acturing costs of the |east efficient or nost
expensive plant to set that make all owance?

A. That woul d not be appropriate.

Q Wul d you agree that if you did so, that would
make it so every plant purchasing mlk to manufacture
cheese would -- would be in -- the price would not be set
too high for those plants?

A That is correct.

Q And so simlarly, should we take a -- would you
advi se taking a sim | ar approach as we | ook at Proposals 1
and 2 to set -- should we be setting the | evel that
necessarily guarantees a price for everybody?

A No.

MR MLTNER | don't think I have anything el se.
Thank you very nuch.

THE COURT: Anything el se? Any cross-exam ners
ot her than AMS?

Seei ng none, AMS, you're up.

M5. TAYLOR  Judge, | know yesterday we di scussed
in the efforts of keeping our court reporter with us, two
breaks in the norning and two in the afternoon.

| s now the appropriate tine perhaps before |unch,
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or i s she okay?
Ckay. |'mjust checking. [It's our utnost
i nportance that you stay with us for six weeks.
THE COURT: Of the record briefly.
(O f-the-record.)
THE COURT: Back on the record.
M5. TAYLOR:  Thank you, Judge.
CRGOSS- EXAM NATI ON
BY M5. TAYLOR:

Q Good norning, M. Metzger

A. Good nor ni ng.

Q "' mgoing to ask you a few questions, and then |'m
going to turn it over to ny colleague to really get in the
weeds with you.

| think there's been a few questions asked just to
make sure we have the overall idea of the proposal that
National All-Jersey is bringing forth, and | just want to
nmake sure we're clear. It is to update the conponents
every year regardless of the -- if it's a positive or a
negative change; is that correct?

A That is correct.

Q And as your proposal stands, USDA woul d announce
t he average conponents sonetinme soon after the first of
the year, and then those would be effective starting
January 1 of the follow ng year, but you are not wed to

t hat kind of inplenmentation schedule necessarily?

A That is correct.
Q Ckay. |I'mgoing to focus first on your
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Exhibit 70 -- hearing Exhibit 72, which is your witten
testimony that was submtted earlier

A. Ckay.

Q On page 2, the second full paragraph tal ks about
"updating skimmlk factors nore regularly will reduce the
burden on the pool when Cass | contributes |ess," and
then "draws out."

Is that -- are you alluding to negative PPDs?

A. |"malluding to the depression on PPDs in the MCP
orders that occurs due to the m salignnent between the
standard conponent |l evels that are assigned to C ass |
m |l k and the actual conponent |evels that producers are
paid for through the statistically uniformprice.

Q Ckay. | like the word depression rather than just
negative PPDs. That's nore accurate. Thank you.

On the next page when you are tal king about kind
of the causes for increased factors, and you tal k about
genetics and quota progranms and then robotic ml kers. And
| know you answered sone questions | think from
M. MIltner on base/excess prograns.

Can you informthe record on how nmuch of the -- an
estimte of how nmuch of U S. MIKk production kind of falls

under a base/ excess pl an?

A. | don't --
Q Li ke are they frequently used, etcetera?
A. | don't believe |I could give an accurate estinmate.

Q Ckay. And then |I had the sane question on your

statenment on robotic mlkers, just trying to see how
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conmmon that is in the industry.

A. | don't have an estinmate on the percent of mlKk
that is currently harvested by robotic mlkers. | do have
an estimate that it is continuing to grow and at a steady
pace.

M5. TAYLOR: |I'mgoing to turn it over to
M. WIlson for a nonent.
CRGOSS- EXAM NATI ON
BY VR. W LSON

Q Good norning, M. Metzger

A. Good norning, M. WIson.

Q | have a couple of questions on Exhibit 71. It's
NAJ- 6.

The -- kind of in the mddle of the docunent, it

has advanced conponent values in a row.

A Correct.

Q Those are a yearly average; is that correct?

A That is correct.

Q Ckay. The colums of Class | percentage, protein

ot her solids and nonfat solids?

A Yes.

Q Those are yearly averages as well ?

A Yes.

Q Ckay. So the source of this docunent is indicated
USDA M | k Conmponents by O ass and Order, January 2008
through April 2023. | believe that's Exhibit 44.

A | believe that's correct.

Q Ckay. However -- and there's also additional to
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that footnote is announcenent of class -- announcenent of
advanced price and pricing factors is also a docunent
sour ce.

Some of the data on here seens to cone from 44,
Exhibit 44, while others seemto be naybe cal cul ated
values. And | would like for you if you can go through
t hat cal cul ation. For exanple, the last colunm, actual
conponents.

A Yes.

Q Can you go through that calculation so that we
have that on the record, please?

A Yes. That calculation uses the current C ass |
price forrmula, which is the average of the Advanced
Class Il and dass |1V advanced prices, plus the $0.74
differential.

However, instead of using the standard conponent
factors of 3.1, 5.9, and 9.0, we substituted the actual
skimprotein content for each order. For exanple, in --
well, let's just go to the -- go to the first row, in
2019, in the Northeast Order, that actual conponent val ue
was cal cul ated by using 3.21 skimprotein and 5.98 skim
other solids in the Cass -- Advanced Class IIl skimprice
cal cul ation instead of the current factors of 3.1 and 5.9,
and then the nonfat solids factor of 9.19 was used in the
Cass IVskimmlk pricing formula instead of the current
standard of 9.0.

Q That is what | assunmed. Thank you very nuch for

that clarification.
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There's al so possibly the data that's in the
pounds col ums, skim pounds, protein pounds, OS pounds,
NFS pounds. That is coming from Exhi bit 44?

A Yes.

Q | f Exhibit 44 has different nunbers, maybe there
was sone advance information to you --

A. Yes, we had -- when we first understood that as
part of National MIKk's nodernization proposal 1 of the
factors was going to be updating the skim conponent
factors, we wanted to start analyzing just how nuch that
change mght be. And so we put in a data request to Dairy
Prograns early this year for essentially is what the --
what is the data in -- in Exhibit 44, we requested for
year -- just years 2019 through 2020.

We received the dataset. W did analysis. W
shared it with -- within the -- you know, throughout the
i ndustry, including Dairy Progranms. There were sonme what
we would termanomalies in that -- in that initial
dataset. Wth discussion with Dairy Prograns, they then
made an update to our original dataset and provided an
updat ed dataset a couple of nonths later. And we nade the
assunption that the dataset -- that the second dataset we
recei ved woul d be included in what was 44. So our -- we
didn't |ook for differences between the second dat aset
that we received and Exhi bit 44.

Q So 44 was a bit different?

A If it was a bit -- well, we did not rerun our
analysis. W -- we made the -- we made the assunption
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that the two data sets would be equivalent for those four
years.

MR, WLSON. Thank you, M. Metzger

M5. TAYLOR | think that's it from AMS. Thank
you.

THE COURT: Are you done.

MS5. TAYLOR  Yes.

THE COURT: Oh, I'msorry. | thought you were
getting ready to ask sonething el se.

Anyone else? W' re ready for redirect.

M5. TAYLOR: Sorry, | mssed a sticky note. W
did have one nore question. | apol ogize.

CROSS- EXAM NATI ON

BY M5. TAYLOR

Q | want to turn to hearing Exhibit 66, which is NAJ
Exhi bit 1.

A Yes.

Q Ckay. So on the first page you have got average
protein, other solids, annual averages, for percent
protein, other solids, and nonfat solids, and you have the
source as data mart, a USDA source. But | don't believe
we publish annual nunbers on -- on skim conponents.

Sol -- we wanted to get on the record if you used
nmont hly averages and then conputed the annuals fromthat?
A. Actually what we pulled fromdata mart is for --
for the current year -- if -- if -- ny experience in using

data mart is, that for the current year it would provide

nmont hly data. But when | woul d use previous years, and |
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woul d say, all nonths equal to 2022, it provides the
totals for the year, not each nonth -- provides the yearly
totals for each order. And that's what -- you know,
essentially on -- on NAJ Exhibit 1, the pages 2, 3, and 4
are where we show your worKk.
M5. TAYLOR  Ckay.
CROSS- EXAM NATI ON
BY MR W LSON
Q So clarification, M. Mtzger. So AMS publishes

percentage or -- percentage of conmponents on a vol une
basis --

A Correct.

Q -- whereas Exhibit 66 is on a skim basis?

A The page 1 is a skimbasis. How we obtained
the -- well, how we cal cul ated the skimbasis is shown on

pages 2, 3, and 4.

For -- for exanple, on page -- page 2, if we |ook
at year 2014, those totals, you know, the butterfat is of
3.8% Yes, it is on total volunme of mlk. Fromthat, we
cal cul ated butterfat pounds. Protein percent was provided
by data mart. W cal cul ated protein pounds, etcetera.

Then down bel ow, what's highlighted in yellow,
that's -- we -- we decided to base our analysis on just
the MCP orders. And so the first line that's highlighted
inyellowis the totals fromthe MCP orders, and then the
second line that's highlighted in yellowis the MPC
order's wei ghted average on a skimsolids basis. So the

protein percent in producer mlk was 3.12, but when you
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convert that to a skimbasis, it becones 3. 24.
Q Thank you.
MR. WLSON. Thank you
M5. TAYLOR: Ckay. Thank you.
THE COURT: Ckay. Redirect?
REDI RECT EXAM NATI ON
BY MR VETNE:

Q This is John Vetne, consultant representing NAJ.

2023

M. Metzger, let's go back just to a couple of the

cross-exam ners and make sure the record is clear on what
your understanding of the question is in the context of
your answer.

M. MIltner asked you sonme questions concerning
manuf acturi ng plants, cheese plants, in the Sout hwest,

Texas, and New Mexi co, and terns used about those plants

being affiliated or not affiliated wth a marketing order.

Do you recall that series of questions?

A | do.

Q Ckay. Was it your understanding in the question
that -- and in providing the answer, that affiliated as
you used it in the answer and as you understood was used
in the question neant whether they were regul at ed under
t he order?

A Correct.

Q Ckay. So if a plant is not regulated, it would
not be included in the list of plants and the dots on the
map in the -- in the Dairy Prograns exhibit?

A Correct.
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Q Ckay. Do you understand that plants that are not
regul ated, non-pool plants, do in fact receive mlk that
i s pooled from pool ed marketers?

A They can, yes.

Q Ckay. So you -- and that mlk would be sent to a

non- pool unaffiliated plant, by diversion --

A Yes.
Q -- by either a handler or a cooperative, correct?
A Yes.

Q Ckay. And that mlIk then would be included in the
reported totals of Exhibit 44, USDA Table 17

A Yes.

Q Ckay. So you did not intend to suggest in your
answers that mlk -- that all mlk received by
unaffiliated non-pool plants is non-pooled mlk?

A Correct.

Q Ckay. And is it -- is it your understandi ng that
there are a nunber of nmanufacturing plants, not only in
t he Sout hwest, but el sewhere in the country, that are not
on the list of regulated plants that receive | arge
vol unes, if not exclusive volunes, of pooled mlk by
di ver si on?

A That woul d be correct.

Q M. Covington asked you a couple of questions for
correction on the difference between testinony and
exhibit, which is 72, NAJ-7, and Exhibit 70, and reference
was made in particular to 6.02.

And can you | ook at that, at the bottom of the
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page of Exhibit 707?
A VWhich is NAJ exhibit is it.

Q NAJ- 5?
A Yes.
Q My note of your response to M. Covington's

guestion was you referred to 6.02 as a correction of
nonfat solids; would it be correct?

A For the year 2022, yes.

Q Yes. And -- and what | believe to be an error
maybe reinforced at this point, 6.02 actually is not
nonfat solids, it is other solids?

A. Ch, vyes.

Q Ckay. So any -- any prior reference to that and
reference now to the correction of that nunber should be
understood to nean other solids, rather than nonfat
sol i ds?

A. That's correct.

Q Ckay. M. English had a series of questions which
were prem sed on the concept of mninmumprice regul ation.

Do you recall that?

A Yes.

Q Ckay. You have referred in your testinony to
uniformprice regulation. That is uniformprices received
by producers, uniformprices paid by handl ers.

|s inprovenent of uniformty of prices paid by one
handl er versus anot her handl er an inportant feature and
obj ective of your proposal?

A Yes.
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Q Ckay. And if prices were based on the | owest
comon denom nator, non-uniformty in handler prices and
handl er costs would increase, not decrease; is that
correct?

A That's correct.

Q And the sane thing with producers, uniformty is
an inportant -- prices paid to one producer versus anot her
is an inportant feature of your proposal?

A That's correct.

Q And if prices were based on the | owest common
denom nator, non-uniformty of one producer price versus
anot her woul d be aggravated, not i nproved?

A. That is right.

Q And then, finally, if you could turn to your
Exhi bit 68, NAJ-3?

A Yes.

Q Ckay. Do you have that?

A | do.

Q In the third to the last colum on the right in

bold, there are three entries that say 5, conmma, 6, commg,
7 on MCP.
Do you see that?
A Yes.

Q MCP bei ng abbreviation for nultiple conponent

price?
A Yes.
Q Ckay. You are referring here, not to the way

nmoney i s distributed anong producers in rnultiple conponent
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pricing, but rather to the way noney is charged to
handl er s?

A Yes.

Q Ckay. And in fact, under the current skim
conponent factors, handlers receiving Class II, IIl, and
IV mlk in the fat/skimmarket for those conponent are
payi ng considerably |l ess than their conpetitors in the MCP
orders, correct?

A Yes.

Q And your Proposal Nunber 2 would bring those

conpetitive values -- conpetitive m ninmum prices closer
t oget her?

A. That's right.

Q Okay. But if you were to nmake them uniform so

that all handlers are paying the sane, you would have to
at least price -- nmake the handler price a multiple
conponent price, one that is derived fromprice formula?

A Yes.

Q And apply it to protein, nonfat solids, and other
sol i ds?

A Ri ght.

Q And then the handler part of this where there
woul d be non-uniformty would go away w t hout -- wthout
even addressing how the noney is distributed anong
producers, correct?

A Yes.

Q Thank you.

Do you have any other comrents that you w sh you
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had nmade but didn't have a chance to?
A. | don't think so. | think we have been through
this pretty thoroughly.
Q Ckay.
MR. VETNE: Your Honor, | think we have nmarked
Exhi bits, what, 66 through 73?

2023

THE COURT: First, let me ask, any -- anyone think

they are entitled to further cross, that any door's got
open on that redirect?

Seei ng none.

Ckay, Counsel, yes, let's admt sone --

MR, VETNE: | would offer for adm ssion
Exhibits 66 to 73. | think you have all of them

THE COURT: That includes the request to admt to,

bring up certain evidence too, right?
MR. VETNE: Yes.
THE COURT: Are we putting that in now? | nean,

don't think it matters. |It's not really --that docunent

itself was not really evidence, correct? It is -- in the

nature of a notion.
MR, VETNE: Well, the substitute exhibit.
THE COURT: Ckay. Yes.
MR. VETNE: That was taken care of this norning.
THE COURT: Ckay. So that one's --
MR VETNE: So that --
THE COURT: That one's in already.
MR. VETNE: The testinony in Exhibits 66 to 73 |

move for adm ssion.
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THE COURT: Any objection?

Exhibits 66 to 73 are admtted into the record.

(Thereafter, Exhibit Nunbers 66 through 73

were received into evidence.)

MR. VETNE: | thank you, and everybody for their
i ndul gence, and for the accommobdati ons for the process.

THE COURT: M. Metzger, thank you. You are
di sm ssed.

M5. HANCOCK: We're going to call producer Sam
Schwoepee. We think that we can get this probably knocked
out before |unchtine.

THE COURT: Very well.

M5. HANCOCK: Thank you.

SOMULA SCHWCEPPE,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Your w tness, M. Hancock.

DI RECT EXAM NATI ON

BY MS. HANCOCK:

Q Good norning, Ms. Schwoeppe. Wuld you m nd
stating your nane and spelling it for the record?

A. Good norning. M nane is Sonul a Schwoeppe,
SOMUL-A SCGCHWOE-P-P-E

Q What is your mailing address?

A. P. O Box 462, Huntingburg, |ndiana, 47542.

Q Did you prepare a witten statenent in support of
a proposal ?

A | did.
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Q G eat.

M5. HANCOCK:  Your Honor, if we could mark what
has been identified as Exhibit NWVPF-65, with a hearing
exhi bit nunber.

THE COURT: Was that distributed earlier or --

M5. HANCOCK: It has been. D d you receive a

copy?
THE COURT: | probably did. Carry on w thout ne.
M5. HANCOCK: We have one coni ng.
THE COURT: Ckay. |I'm-- yes, |'ve got it now.

Thank you, Counsel.
Ckay. Now | have it, and we're marking this --
what was -- this is marked for identification as?
M5. HANCOCK: Exhibit NWPF-65, we're |ooking for a
heari ng exhi bit nunber.
THE COURT: GCkay. | think we're at 74.
M5. HANCOCK: Thank you.
THE COURT: NWMPF-65 is marked as a hearing exhibit
for identification as Exhibit 74.
(Thereafter, Exhibit Nunmber 74 was nmarked
for identification.)
M5. HANCOCK: Thank you.
BY MS. HANCOCK:
Q Ms. Schwoeppe, woul d you m nd readi ng your
statement into the record.
A. Good norning, everyone. M nane is Sonul a
Schwoeppe, and ny fam |y operates Schwoeppe Dairy, LLC,
which is --
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(Court Reporter clarification.)

THE WTNESS: Good norning. M nanme is Somul a
Schwoeppe, and ny fam |y operates Schwoeppe Dairy, LLC,
which is I ocated in Dubois County, Indiana. Qur farmis
just outside of Huntingburg. And we m |k approxi mately
110 registered Hol stein cows.

Qur cows are housed in a free-stall barn, and
during favorabl e weat her they have access to pasture at
nighttinme. W raise hay and corn for silage on 160 acres
that we own, and we rent an additional 250 acres. W
suppl enent our farmraised feeds with purchased dry corn,
and we raise all of our replacenent ani mals.

Schwoeppe Dairy sells breeding stock to other
dairy farners, and we also sell hay. W do custom hay
baling for other farners as well, and these activities
hel p us utilize our equipnent and generate extra incone
for our farm

Dairy farmng is our famly's heritage as well as
its future. | ama fourth generation dairy farnmer, and ny
sons who are enployed full tinme on our farmare fifth
generation farmers. W now have a sixth generation who
was just born this spring on the farm and hopefully he
will continue our famly's | egacy.

The Schwoeppe fam |y honmesteaded our farm and the
fam |y has been m | king cows continuously since 1874 on
this location. The first G ade A parlor on our farm was
built in the early 1920s, and we are currently in the

farms third mlking parlor, and we have plans for its
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replacenent, for our fourth mlking facility, which are
now i n pl ace.

However, those plans are on hold until the
financial outlook for inproved conponent pricing and j ust
better mlk pricing overall points to a nore secure future
for our famly's business. Qur mlk goes to the Prairie
Farns plant in Holland, |Indiana, and our pay price is
based on the Order 5 skimm |k and butterfat pricing.

| have worked off the farm for additional incone.
Currently I'mthe senior manager of Agri-Engagenent at
Feeding Anerica. Earlier in ny outside farmlife and work
career, the Indiana State Dairy Association, our state
DHI A, enpl oyed ne for nine years as a dairy herd
i nprovenent or mlk testing supervisor.

In this role, | provided support to 62 dairy farns
in 12 counties in Indiana, and this invol ved wei ghing and
sanpling individual cow s mlk production, helping farners
mai ntain their production records, which include mlKk
wei ght's, conponents, health and reproductive infornmation,

i ncone over feed costs for individual cows, etcetera.

Thi s experience provided insight to the changing
conponent | evels anong various dairy cows. Currently, |
serve on the Board of Directors and as treasurer for
Prairie Farnms Dairy, Incorporated. | amalso on the Board
of Directors of the Professional Dairy Producers
Foundation, the American Dairy Association Indiana, and |
serve the Indiana Farm Bureau Wonen's Leadership Commttee

as the District 9 educati on and outreach coordi nator. [''m
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al so a nmenber of the Hol stein Association USA and
presi dent of the Southwest |ndiana Hol stein Breeders C ub

Through ny invol venent with these organi zations, |
interact with many dairy farnmers, and a comon topic of
di scussion is how i nproved genetics and better feeding of
the dairy cow has increased m |k production and i nproved
conponent levels in the mlKk.

On our farm we focus on increasing the conponents
in the mlk, just as other farners across the United
St at es have done. Proceed high quality forage for our
cows is key to high conmponent mlk production. And forage
quality can vary fromyear to year, and it's influenced to
a great degree and dependent upon the weat her.

For exanpl e, changes in hay and pasture growth and
nutrient quality levels are driven by the weather, and
t hese changes in forage and pasture quality affect mlKk
conponents. No nmatter how hard we try to overcone tinmes
of poor forage quality, we cannot control the weather.
This is certainly true in our area and on our farm and
t he i ncreasing conponents is not a straight upward trend
line, but it is an uneven upward trend line filled with
peaks and val l eys.

Breedi ng cattle for higher conponents does not
show up in the bulk tank imediately. It takes patience
and about three years for the results of a mating deci sion
to show up in the bulk tank. From a genetic standpoint, a
dairy farmer is looking at nmultiple generations to see

sust ai ned progress and conponent increases.
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The chart that's included -- that is included in
nmy witten testinony shows Schwoeppe Dairy's annua
average butterfat and protein tests for the year ending in
Sept enber 2022 and Sept enber 2006.

So the annual average year ending in Septenber of
2022, our butterfat percent was 3.9, and our protein
percent was 3.2. Wen you conpare that to the average
year endi ng Septenber 2006, our butterfat was 3.6, and our
protein was 3.0 percent. So our average test increase was
.3 percent of butterfat and .2% of protein.

So in recent years we have really been placing a
greater enphasis on increasing our butterfat in the
Federal Order, such as Order 5, that prices mlk on
butterfat and skim A farmreceives additional noney for
produci ng additional butterfat pounds. Butterfat
general ly accounts for over 50% of the Order 5 m|k val ue
on our farm

As an exanple, in June 2023, butterfat accounted
for 51. 7% of the Federal Order 5 value on our mlk check.
The announced Federal Order 5 butterfat price accounted
for 47. 7% of the Federal Order uniformprice.

| n Novenber of 2022, our butterfat accounted for
53.6% of the Federal Order 5 value on our mlk check, and
t he announced Federal Order 5 butterfat price accounted
for 47% of the Federal Order uniformprice.

I n Novenber of 2018, our butterfat production was
57.6% of the Federal Order value, while the Federal O der

butterfat was 49.5% of the Federal Order uniformprice.
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There nmay be tinmes that butterfat is |ess than 50% of our
m | k val ue, but they are not nunerous.

And no matter how nuch you increase the protein
and other solids, there is no additional noney received on
the skimmlk portion. The Federal Order skimmlk price
formul as have neither changed to reflect the increased
protein in skimmlk nor do the forrmulas attach any nore
value to that added protein. There is a need to update
the skimfornulas for the additional protein produced.

The northern two-thirds of Indiana is in the
Order 33 marketing area which is a nmultiple conponent
pricing order. The southern one-third of Indiana is in
the Order 5 area, and that is where ny farmis | ocated.

Oder 5is a skimand fat pricing order, and ny
farmis approximately 125 mles fromlIndianapolis. |If the
farmwas | ocated further north, our market would be in
Federal Order 33, and we would be paid for the increase in
our m | k conponents through Order 33's nultiple conponent
pricing. As it is, we're paid for the increased butterfat
in the Order 5 butterfat pricing but not for the increased
protein and other solids in the skimmlk.

| am not proposing mlk conponent pricing for
Order 5, but merely pointing out the inequitable treatnent
producers in Indiana and el sewhere recei ve supplying a
fluid market when the skimpricing is not updated for the
added protein in the skimmlk.

And furthernore, since the skimmlk price formula

does not reflect the protein increase in the skimmlk, it
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Is also unfair to producers in mlk conponent pricing
orders. Since these producers have a protein price
conponent in the order mlk pricing, the protein shortfal
in the skimpricing is not as noticeable in their mlk
check.

In conclusion, | want to thank USDA for the
opportunity to present my views today. And | am
supporting Proposal Nunber 1, increasing the protein and
other solids in the skimmlk pricing formulas. This wl|
i ncrease values used in determning skimmlk prices and
benefit all dairy farnmers. And thank you for allow ng ne
to share ny thoughts with you today. Your consideration
time, and hel p are appreci at ed.

BY Ms. HANCOCK:
Q Thank you, Ms. Schwoeppe.

| want to just briefly chat about your role as
Board of Directors and as the treasurer for Prairie Farns
Dai ry.

How | ong have you served in those rol es?

A | have been on the Board of Directors for
11 years, and | have been the treasurer for nine.

Q As a Board of Director nenber, what is -- what is
within the scope of your responsibility?

A. At Prairie Farnms we | ean on our nanagenent for
recommendations. It is our job to review and support

decisions or bring new ideas to the table for managenent

to maybe think and include, |ike the voice of the nenbers.
Because it is -- it is our goal and |i ke our duty as board
TALTY COURT REPORTERS, INC. 615
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nmenbers of Prairie Farns to represent our nenbership,
which is the owner of the conpany.

Q And what is Prairie Farns? Can you describe that
or gani zati on?

A. Prairie Farns is a cooperative.

Q And how many nenbers?

A W have 640 nenbers. | would have to defer that
exact nunmber to Chris Hoeger, who is in charge of our mlKk
procur enent .

Q Ckay. And we'll hear from him hopefully today.

As a board nenber, do you have any policies on
whet her the cooperative can rebl end?

A Yes, we do. Qur board in -- our board believes
that it is our job to return the highest value on our
nmenber owners' equity, and we have policy, we do not
reblend m k.

Q And why is that?

A. In order to return the highest value to our nenber
owner s.

Q Are you aware of whether Prairie Farnms has ever
r ebl ended?

A Qur policy has always been to not reblend mlKk.

Q Ckay.

M5. HANCOCK: Thank you for your tinme. |
appreciate it.
THE COURT: Cross-exam nation for this w tness,
ot her than AMS?
CROSS- EXAM NATI ON
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BY DR CRYAN:

Q My nane is Roger Cryan with the Anerican Farm
Bur eau Federati on.

Hel l o, Ms. Schwoeppe, it is nice to see you
agai n.

A Hel | o.

Q You were at our Federal M|k Marketing O der
reformlast Cctober.

A | was.

Q | understood you had an active role in hel ping us
devel op our consensus, so | appreciate that. And I
appreci ate your service through the Farm Bureau. That
wasn't in your witten testinony, but | appreciate you

mentioning it up here.

Prairie Farms is -- has a close connection with
Farm Bureau as well; is that right?
A That is correct.
Q It's a very well run co-op that serves its nenbers
well, and | appreciate all that.

Could you just let ne just boil down what I
understood fromyour testinony, that the difference
between the Class Il value in Federal Order 5 and Feder al
Order 33 matters, that -- is that right?

A. Absol ut el y.

Q Yeah. Can you sunmarize that?

A. Can | summarize that? Everything that we produce
on our farms is of value, and we are at the bottom of the

food supply chain. And we tal k about added val ue products
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t hat our processors do for us, and when we tal k about the
base price, we as farners need to focus on our retained
val ue.

So when we have an inequity like this, it
allows -- it allows there to be advantages. W have heard
different testinony where one regi on may have an advant age
over another. And what is so powerful about the Federal
Order systemis that they | evel that across the country
for all of us.

Q That's great. That's well put, very well put. |
woul dn't have thought of that. Thank you.

Could you, if you -- if you care to, share sone
t hought s about the inpacts that depooling and negative PPD
has on your operation and your -- and your co-op.

A. So depooling and negative PPDs is a very uni que
situation for a fluid mlIk cooperative like Prairie Farns
because there are different sets of rules.

So Prairie Farns is primarily a fluid mlk
cooperative. So with the rules on depooling, they are
very different for a fluid mlk processing entity than
they are for a cheese production facility.

So let's just say, we're all playing the gane of
basebal |, and sone of us have the rules of softball, and
sonme of us have the rules of baseball, but we're al
pl aying the sane gane. And there's no equity in that.

DR. CRYAN. Wbnderful. Thank you. Thank you very
much. That's all | have. Thank you. Thanks for

testifying. | appreciate it.
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THE COURT: Anyone el se have any cross other than
AMVS for this w tness?
Seei ng no one, does AMS have any cross of this
W t ness?
M5. TAYLOR: W do, your Honor.
CRCSS- EXAM NATI ON
BY M5. TAYLOR
Q Good norni ng.
A. Good nor ni ng.
Q Lovely to see you today. Thank you for comng to
the hearing to testify.
Ms. Schwoeppe, you indicated your farm you have
110 registered Holsteins. It is our job at AMS to nake
sure the record gathers information on small busi nesses
that are inpacted by our regulations. For dairy farnmers
that's a gross revenue of $3.7 mllion or |ess annually.
Whul d your farm be considered a small business
under that definition?
A Yes.
Q I n your testinony, you tal ked about the inpact
t hat forage and genetics have on conponents in your herd.
And | wanted to take this opportunity, you know, there's a
| ot of people that testified at the hearing that work in
the industry, but it's inportant to get this infornmation
fromdairy farnmers who experience it personally.
So on your farmwould you say that one of those
has nore influence on conponent |evels than the other?

A. That is a very |layered question. You can breed,
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you can nmake genetic decisions based upon fat and protein
| evel s, and those things take tinme. And when you -- when
you nmake a mati ng deci sion and you breed a cow, the
gestation is nine nonths, then you have the maturity of
the cow two years. And then Iike her full production,

t hough, is you are not going to learn that until she's at
| east in her second lactation. So that's a decision four
years down the road.

Now, there are different hybrids of corn you can
plant. There are different hybrids of alfalfa you can
grow. You can nanage your cutting tine to create your
hi ghest value of hay. And -- and the nutrition that a cow
eats, you know, |ike you are what you eat, correct. And
that makes a difference on the conponent level in the
m | k.

But -- so you can feed to increase conmponent
| evel s, but wi thout breeding to increase the conponent
| evel s, you are not going to nmaxim ze those opportunities.
So really it takes both.

Q So would it be safe to say then, if we see -- if
you see like a long-termtrend in increasing conponents,
that's probably based on genetic -- breedi ng deci sions,
and the fluctuations you see year to year is nore based on
forage inpact?

A. Absol ut el y.

Q Ckay.
A Cenetically speaking -- |like, furthernore on that,
genetically speaking, like, we should see a 2 to 3%
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I ncrease every year just because the research is out there
to support -- and, |ike, everything we do has to get
better every day.

Q You put in the testinony, and | appreciate this,
your butterfat and protein percentages in your mlk vol une
for 2022 and then for 2026 (sic) for conparison. | know
that you are paid in Order 5, which is the fat/skimorder.

But I'mcurious to know if you saw other simlar
i ncreases, you know, in your other solids conponents or

your nonfat solids total s?

A. So we aren't tested for other solids in Order 5.
Q Ckay.
A. | would love to know that, though, because | know

the other orders get a little bit of bonus noney on that.

Q And, lastly, we all know there's -- you know,

everyone talks. Farners talk to each other, generally.

So woul d you say, you know, your increases in
conponent levels are reflective of other farnms that m ght
see simlar increases?

A. Absolutely. Just to reiterate, like, we have to
get better every single day to be able to stay
conpetitive.

Q Ckay.

M5. TAYLOR: That's it for AVS. Thank you for
comng to testify today.

THE WTNESS: Thank you.

THE COURT: Redirect? O -- you have sone cross
to come after AMS. Ckay. |If it's okay with AMS, | guess,
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| don't -- something cane up in AMS's testinony that; is
t hat correct?

MR MLTNER It had nothing to do with AMS, it
was just nme being slowto realize | had sonme questions.

THE COURT: | don't think anyone here objects.
they do, they better tell nme right now.

Go ahead, Counsel .

CRCSS- EXAM NATI ON
BY MR M LTNER:
Q Ryan MItner with Select M|k Producers.

Ms. Schwoeppe, thank you again for com ng today.

| was curious about what type of hedging or risk

managenent activities you and your -- what you do at your

dairy farm
Do -- do you participate in the Dairy Revenue

Protection progran? Do you use that?

A W do.
How about Dairy Margi n Coverage?
No.
Li vestock Gross Managenent for Dairy?
No.

> O > O

Q Do you forward-contract anything either wth your

grains or your feeds?
A. We forward-contract soybean neal. W

forward-contract our protein base mx. And we

forward-contract fuel. W prepurchase seed, fertilizers.

Q Do you forward-contract your mlk through any

ot her prograns --
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A No.

Q -- that | didn't tal k about?

A No, we do not.

Q Do -- one of the elenents of Proposal 1 would be
to delay its inplenentation for a period of tine to -- to

accommodat e ri sk managenent deci sions that may have been
made.
Is that inportant for you and other farnmers |ike

you?

A Are you aski ng ny opinion?

Q Yes.

A. My personal opinion would be that | would | ove us
to go back to the higher-of mlk pricing i mediately
because that is what our risk managenent tools were

desi gned to support.

Q Ckay.
MR MLTNER Al right. Thank you. | don't have
anything else. | appreciate your answers.
THE COURT: M. -- |'mnot seeing anyone wanting

any further exam nation, re-cross.

Redirect, Ms. Hancock?

M5. HANCOCK:  Your Honor, | have no further
guestions. | just nove to admt Exhibit 64 -- or 74.

THE COURT: 74.

Seeing no objection, Exhibit 74 is admtted into
t he record.

(Thereafter, Exhibit Nunber 74 was received

i nto evidence.)
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THE COURT:

THE COURT:

O f the record.
(O f-the-record.)

Back on the record.

W' Il take lunch. Be back at 1:05 p.m
Of the record.

(Wher eupon,

a luncheon break was taken.)
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FRI DAY, AUGUST 25, 2023 - - AFTERNOON SESSI| ON

THE COURT: Let's reconvene. W're on the record.

| understand we have at | east one piece of
housekeepi ng before we get started wth the w tness.
M5. TAYLOR: Thank you. | just wanted to alert

everyone in the roomand those |istening, we have upl oaded

all of the USDA exhibits -- data exhibits with the proper
of ficial exhibit nunber on the exhibit hearing page. So
there's no I onger a data request page. That's been
renoved. They have noved over to the exhibit page where
t hey are nunbered problem properly, if anyone's | ooking
for them And they do contain ones that where maybe a
footnote was -- two footnotes were marked as 2 instead of
1 and 2. W did nake those changes. W did it in the
hearing, but the Excel files show those changes.
THE COURT: Very well. M. Taylor, thank you.
Are we ready for our wtness?
Rai se your right hand.
DR. MARI N BQZI C,
being first duly sworn, was exam ned
and testified as foll ows:
THE COURT: Your w tness, Counsel.
MR. SJOSTROM Thank you, your Honor.

And for the record, again, |I'm Lucas S ostrom
managi ng director of Edge Dairy Farnmer Cooperative. |If
it"'s all right, I'll give a brief background on that and

t hen have the witness introduce hinself.
THE COURT: Very well.
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MR SJOSTROM Edge is a verification cooperative
with over 800 nenber farns located in Illinois, Indiana,
| owa, Kansas, M nnesota, Nebraska, Ohio, South Dakota, and
W sconsi n.

(Court Reporter clarification.)

MR. SJIOSTROM  About two-thirds of those would be
consi dered smal |l busi nesses under the regul ati ons defined
for this hearing. Edge Dairy Farnmer Cooperative, based in
Green Bay, Wsconsin, is the third-largest dairy
cooperative in the county based on m |k vol une.

In addition to mlk verification services, Edge
provides dairy farnmers throughout the Mdwest with a voice

in Congress, with custonmers, and within our comuniti es.

W'dlike to -- and we can wait until the end,
your Honor -- nove Edge 1 as an exhibit. W can do it now
al so. It has been uploaded to the site. W do al so have

Edge 2 uploaded. W're not ready to put that into the
record just due to printing, and we'll do that at a | ater
time, unless soneone wants it recogni zed now.

Wul d you like to do that later?

THE COURT: Well, let's mark it for identification
now, and then we'll nove it into the record after the
exam nati on.

| nmean, the idea being is if anyone brought
anything on cross-exam nation, whatever that would
chall enge the adm ssibility of the exhibit, they could
cite that as they object to sonething |ike that.

So | have that this would be Exhibit 75 for
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i dentification.
MR, SJOSTROM  Thank you, your Honor.
THE COURT: It's |abeled Edge-1 in the top
ri ght - hand corner.
(Thereafter, Exhibit Nunmber 75 was nmarked
for identification.)
DI RECT EXAM NATI ON
BY MR SJOSTROM
Q Dr. Bozic, thank you for being here today. You
haven't had an opportunity to introduce yourself at this
point. Could you please state and spell your nane?
A. My name is Marin Bozic, MA-RI-N B-OZ-1-C
Q What's your address and enpl oyer for the record?
A | represent -- |'mhere representing Edge Dairy
Far mer Cooperative. The headquarters for Edge is
2763 Manitowoc Road, Suite B, or letter B, G een Bay,
W sconsi n, 54311.
Q Thank you.
And did you provide this witten testinony today?
A. W have included witten testinony. | wll be
reading parts fromit in the interest of tinme, wll
summari ze the rest.
Q Thank you.
And before you provide your testinony, could you
start with your background and educati on?
A |"ma president of Bozic, LLC, advisor to the
Board of Directors of Edge Dairy Farner Cooperative.

hold a doctorate in agricultural economcs fromUniversity
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of Wsconsin. | have worked as a faculty at University of
the M nnesota Twin Cities since 2011.

In nmy academ c career, | have extensively
researched dairy markets and policy and dairy risk

managenent .

August 25, 2023

Since 2018, | have participated with Anerican Farm

Bureau Federation and other partners in creation of Dairy
Revenue Protection, and today my conpany nanages both DRP
and Livestock Gross Margin for Dairy Cattle.
Q Thank you very nuch.
And have you had works published in peer-revi ewed
journals or been invited to speak at professional

organi zations? And a renmi nder to go slow for our

reporter.
A. Yes. My work has been published in a variety of
journals, sonme | think 13, 15 articles altogether. | have

participated in nunerous scholarly conferences, and over
years, given probably 150, 160 public speaki ng events.

Q And finally, how -- do you work with processors
and producers outside of Edge Dairy Farmer Cooperative
t oday?

A Yes, | do. M conpany has several product |ines.
One of themis a data aggregation service. W have close

to 100 clients on four continents. A lot of themare here

in the room-- many of the people here in the roomare
clients, I nmean to say. And as part of that business
line, we -- we aggregate and summari ze Federal M Ik

Mar keting Order data, as well as nany other sources
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publ i shed by USDA and ot her around the country.

My interaction with producers al so conmes through
several channels. |1'mproud to be an advisor to Edge and
participate in your Board of Director neetings, but | also
field a lot of calls directly from producers on risk
managenent policy matters and ot her topics.

Q Thank you.

MR, SJOSTROM  Your Honor, 1'd |like to present
Dr. Bozic as an expert witness on dairy econom cs and
agricul tural comodity hedgi ng today.

THE COURT: Yes. | find Dr. Bozic qualified to
testify on those matters as an expert w tness.

MR, SJOSTROM  Thank you.

BY MR SJOSTROM

Q That's all | have, except for Dr. Bozic, would you
pl ease share a summary of your testinony?

A. Thank you, Lucas.

The central organi zing theme of what Edge wil |
present, both today and later in this hearing, is a focus
on effective data risk nmanagenent for dairy producers.

Today, our testinmony will be constrained to just
the Proposals 1 and 2, so the first topic on mlKk
conposition. In a few weeks we'll be here again on topic,
| believe, 4 on Class I, and we m ght opine on ot her
i ssues. But our central topic is dairy risk nmanagenent.

Fundanental pricing principles in Federal Orders
is to establish Cass | price to be high enough to refl ect

t he opportunity cost of using that m |k in manufacturing
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products. As conponent tests have increased over the
years, so has the opportunity cost of using that mlk in
Class Ill or Class IV products instead of Class |I. In MP
orders, Cass | handlers' obligations to the pool are
based on standard m | k conponent tests.

When | refer to standard tests -- they told ne to
slow down -- when | refer to standard tests, |I'mreferring
to standards 3.5, 3.1, 5.9, that we can find in the
Federal Order formula. So whenever | speak of standard
tests, that's what |'m speaking of.

So Cass | handler contributions pay to the pool
based on standard tests, yet draw fromthe pool based on
actual conponent tests in producer mlk. And producer
receipts in MCP orders in 2022 were sone 88% of total pool
pounds across all 11 Federal Orders. So that justifies,
in ny opinion, including this in a national hearing. This
is truly the vast ngjority of the orders.

| published a paper |ast year with ny coll eague,
Chris WIf fromCornell, where we | ooked at the inpact --
or, rather, causes of negative producer price
differentials. As part of the paper, we | ooked at the
particul ar inpact of contribution of this grow ng
di screpancy between standard conponent tests and act ual
m | k conmponent tests.

And what we have found is that this rising
di screpancy has led to | owering of statistical uniform
prices between 2010, which a year we took as baseline, and

2020, the last year that we anal yzed.
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differs by order. In Oder 1, Northeast, it was $0.08
negative; in the Upper Mdwest, $0.05 negative; in the

Central Order, $0.16 negative; in the Mdeast Oder, $0.14

negative; in the Pacific Northwest, $0.12 negative; in the

Sout hwest, $0. 29 negati ve.

And unless a regulation is pronul gated that
considers this rising opportunity cost of mlk used in
Class | due to rising protein and other solids tests,

spread will continue, the spread between actual and

standard conponent tests, will continue to contribute to

negative trend in producer price differentials.

This | ower baseline PPD, or producer price
differential, will then nake it easier for other price
shocks to induce depooling, which is, in ny opinion, a
synptom of di sorderly marketing.

For these reasons, Edge supports and here is
testifying in support of Proposals 1 and 2 by Nati onal
M| k and National Jersey.

That said, we do believe that National MIKk's

proposal -- and in the rest of ny testinony, just for

sinplicity, | wll refer to National's proposal when |'m

referring really to both of them
We believe that National's proposal can be

i nproved by two design changes. First, we believe the

nmet hodol ogy used to update a standard protein and standard

other solids test should al so be used to set the standard

butterfat test, so the same one-year del ay | ookback of
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12 nonths. \Watever AMS decides to use as a protocol for
updating protein and other solids for purpose of pricing,
we believe the sane net hodol ogy should be used to update
butterfat test.

If the standard is 0.07 as proposed in National
M1 k before the changes are inplenented, we don't -- we
bel i eve that no changes in butterfat tests, standard
butterfat tests, should be done unless at the sane tine
protein and other solids are changing. |If there are no
changes needed to protein and other solids, don't change
the butterfat at the sane tine.

Wi | e updating standard butterfat tests woul d not
af fect pool obligations, which, | assune, is why
Proposals 1 and 2 do not consider it, it would ensure that
producers can effectively use Class Ill and Cass IV mlk
futures, as well as other risk managenent tools, based on
class prices to nanage their price risk.

Second, we believe that inplenentation delay is
needed, it's critical -- not just needed, it's critical.
However, we woul d propose that it be 15 and a hal f nonths,
rat her than about 11 or 12 nonths in Proposal 1 and 2.

This, as | wll elaborate in a little bit, is
needed to nmake sure that we can legally continue to offer
data revenue protection for the fifth quarter out, and
"1l elaborate what that neans.

In nmy witten testinony, | have provided two
t hought experinents, two exercises, two exanples of a

producer or representative producer trying to use
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Cass Il mlk futures in the first exanple or -- well, in
both exanples -- to manage their price risk.

And in both of those exanples, we find that not
updating butterfat test leads to basis risk. Basis risk
nmeani ng that a decline in the producers' gross pay price
has not been fully offset, or not as fully as possible
of fset, by the hedging gains on their Class IIl futures
positions. | will not go into details unless I'm
cross-examned, just with the interest of tine.

Thi s perhaps considered is a good summary. The
Nat i onal proposal, as well as All-Jersey proposal, |eaves
the standard butterfat test at 3.50 pounds of butterfat
per hundredwei ght of mlk, and their -- National's
proposal initial standard protein is 3.36 per
hundr edwei ght of skimmlk. This would result in a
butterfat-to-protein ratio of 1.08, and that's a decline
fromthe current butterfat to protein ratio of 1.17.

When we | ook at what happened in the MCP orders in
terms of butterfat-to-protein ratio in actual tests
bet ween years 2000 and 2022, it actually went up. It used
to be 1.23 in year 2000, and nowit's 1.27. So while
National M Ik proposal will have this ratio reduced, the
industry has this ratio increased. They are noving in two
opposite directions, and that's not good for risk
managenent .

So wi thout bel aboring the point, if we want to
have effective risk managenent, we should increase the

standard butterfat test using the same protocol as is
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adopted for increasing standard protein and ot her solids
test. That's ny first big point.

The second design change that we are offering as
beneficial to dairy producers is to increase the advance
notice to the industry, or the delay, I'lIl call it really
speaki ng delay, in inplenentation.

We are proposing that 12-nonth period be used in
determ ni ng what the new standard conponent test should
be. However, that 12-nonth doesn't have to be cal endar
year. We would offer that it -- perhaps it's Septenber
t hrough August, so that in early Septenber we know what
the 12-nonth average is, and then before Septenber 15t h,
for exanple, before Septenber 15th, 2024, USDA announces
the revised standard butterfat protein and other solids
test for January 1, 2026, so the year after the next year.

That timng is not arbitrary. It's not
capricious. On Septenber 16th of each year, Dairy Revenue
Protection starts offering sales for the first quarter of
the year after next. So on Septenber 16th, 2023, DRP wil|
start offering sales for the first quarter of 2025. On
Sept enber 16th of 2024, we will start offering sales for
the first quarter of 2026.

And this may not be a fact that's w dely known
anong the dairy industry participants, but DRP has to
follow the regul ati ons under the Federal Crop |Insurance
Act .

And |'"mgoing to quote fromthe Act: "To qualify

for coverage under a plan of insurance, the |osses of the
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I nsured commodity nust be due to drought, flood, or other
natural disaster, as determ ned by the Secretary. Over
years, this has been interpreted to include natural supply
and demand shocks, but this does not include regulatory
shocks. "

In the basic provisions for Dairy Revenue
Protection, it is stated in the Section 4: "This policy
provi des insurance only for the difference between final
revenue guarantee and actual m |k revenue tines the actual
share protection factor caused by natural occurrences in
mar ket prices and yields in your pool production region."

Pool production region neans sonething different
in their context than the pool as used in this hearing.

"This policy" -- the quote continues -- "this
policy does not insure against the death or other |oss or
destruction of dairy cattle, or against any other |oss or
damage of any ki nd what soever."

This is pretty serious. |If we do not have
regul atory certainty, then we may have to delay the start
of the sales for that first quarter of 2026. |In other
words, if we know that we will only find out standard
conponent tests in February of 2025, we may not be able to
start offering that last -- that first quote of 2026 under

DRP until those conponents are known.

So for these reasons, the Edge will propose
that -- is proposing that the delay be 15 and a half
nmont hs, and -- and to underline, our request is that any

changes follow the sane delay. Sone changes benefit
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producers; sone benefit processors nore than producers, at
| east in short-term And our request is that any changes
be delayed in such way to allow us to continue offering
DRP for the fifth quarter out.

What's so special about the fifth quarter out?

My academ c research that preceded the design of
Dai ry Revenue Protection suggested that effective risk
managenent neans that you place hedges before the crisis
starts, so far out that you can cover the entire potenti al
client crisis.

Thi nk about COVID-19 prices for Class |V products.
They started falling in February, March of 2020. They
didn't really recover until My 2021 to their pre-pandenic
| evels. It took about 15 nonths for prices to cone up.

| f you are only hedging three or six or nine
nmont hs out, you will be covered for the inception of the
crisis, but not for the entire crisis. And over the years
we have seen that utilization of Dairy Revenue Protection
has been slowy growing in those deferred nonths, and we
are actually right nowin talks with industry stakehol ders
as well as our partners at Ri sk Managenent Agency about
of fering higher subsidies for deferred poolers to truly
encour age producers to hedge further out.

However, if we are -- if my conmpany as a
responsi ble what's called submtter, like, colloquially
owner of intellectual property rights on DRP, if we becone
aware there is a known regulatory risk that is being

covered by DRP, then | have legal responsibility to advise
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Ri sk Managenent Agency that the sales are postponed. So
we could really ness up risk managenent if we are not
careful with the del ay.

So with that, in conclusion, these are good
proposals. They nmake sense. W believe that they should
be i npl enented, either National Jersey or National MIk.
However, there are these two design changes that we
bel i eve shoul d be strongly consi der ed.

And with that, Edge thanks the Secretary and the

2023

Departnent for your hard work, opportunity to testify, and

| ook forward to any questions.
THE COURT: Any direct besides that?
Any cross? Anyone other than AMS5, | guess?
Yes, M. English, your w tness.
MR. ENGLI SH:  Thank you, your Honor.
CRCSS- EXAM NATI ON
BY MR ENGLI SH:
Q Dr. Bozic, nmy nane is Chip English, attorney for
the MIk Innovation G oup. Good afternoon.
A Good afternoon.
Q So | want to focus on your witten testinony.
t hi nk one statenent that you read into the record, and
then also it's appropriate, your study, at |east a couple

comments that | think are rel ated?

And so | want to start on Exhibit 75, page 1, with

your statenent, "A fundanmental pricing principle within
Federal MIk Marketing Orders is to establish Cass |

price high enough to reflect the opportunity cost of using
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that mlk in manufactured products.”

Now, a statutory standard is to bring forth an
adequat e supply of mlk and to avoid disorderly marketi ng,
correct?

A. | believe when you say that.

Q And in fact, there is an adequate supply of mlk
correct, fluid use?

A. At present tinme, |I'mnot aware of any enpty
shel ves.

Q And in fact, fluid mlk plants are not having
trouble getting mlk, are they?

A. | cannot speak on their behalf.

Q How fam liar are you with the actual provisions of
the Federal M1k Marketing O ders?

A Enough to be dangerous.

Q Wll, let's -- let's test that. So you agree that
Class | processors are the only entities that are required
to pool their mlk, correct?

A That is correct.

Q And if there's a quid pro quo within the system
that is that if -- in return for that obligation to pay a
hi gher Cass | price, in order for mlk to be producer
mlk, as that termis used in the Federal O ders, those
producers must mneet m ni num perfornmance standards,
correct?

A Correct.

Q And those performance standards are | argely set

out in the definitions for handler in each of the
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i ndi vidual orders, correct?

A. That's right.

Q And the point is, you' re paying the higher C ass
price. W're not going to guarantee you a supply, but
we're going to help you get a supply, because we're going
to make people who share in the pool at |east provide the
mlk, correct?

A That's right.

Q That is to say, a dairy farner doesn't get to
stand up and say, "I want to pool ny mlk." He has to do
sonething, correct? O she has to do sonething, correct?

A. O their cooperative.

(Court Reporter clarification.)

THE WTNESS: O their cooperative.

BY MR ENGLI SH:

Q And that's fine, cooperatives are deened to be
producers for this purpose, correct?

A. Sure. Sure. Yes. Wen you said he or she, that
i nvol ved a physi cal person.

Q | understand that. | wasn't trying to -- | nostly
wanted to get out of the fact | said he.

So -- and the -- so through the series of
hearings, first the Federal Order Reform and the series
of hearings between 2000 and 2008, USDA set and then reset
t he performance standards in order to address pooling and
depool i ng i ssues, correct?

A That is nmy understandi ng.

Q And in addition to having those standards,
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I ndustry asked or USDA thought it would be a good idea for
each individual Market Adm nistrator to, within the
regul ati ons, have the power, if requested, and if the

evi dence established it, the power to increase those
performance standards, correct?

A That is nmy understandi ng.

Q And at the sane tine, the Market Adm ni strator has
t he power to decrease those performance standards,
correct?

A And t hey have exercised that right.

Q "' m sorry?

A. And they have exercised that right.

Q Yes. They have, at |east since January 1 of 2010,
not exercised the right to increase performnce standards,
correct?

A | -- | don't have the full docunent in front of
me, but | do not contest what you said.

Q But in fact, since January 1 of 2010, for at | east
five Federal Orders, they have repeatedly or repeatedly
and then to further notice, or just further notice,
reduced shi pping percentages in five orders, correct?

A. | don't have the docunent in front of nme, but | do
not contest what you are cl ai m ng.

Q So if Cass | plants needed to pull mlk away from
manuf act uri ng products, would we not have seen an increase
in the performance standards or at |east not a decrease in
t he perfornmance standards?

A. | think that's specul ati ve.
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Q Well, given the fact the Cass | plants are paying
t he highest price, if they were having trouble getting
mlk, wouldn't you think as rational actors they'd hold up
t heir hand and ask the Market Adm nistrator, "Help ne"?

A My understanding is they could also call for mlk
from any pool ed handl er.

Q Yeah, | think that provision is gone. | don't
think calls exist anynore. |If they are there -- Oder 1
definitely had a call at one tinme. | amnot aware if
they -- if I"'mwong, I"'mwong. But assumng for a
nmonment they do have that right sonewhere, they haven't
exercised that either, right?

A. Not that I'maware of. | was just trying to say
that increasing performance standards is not the only way
to secure that mlKk.

Q Wl |, whatever nethods handl ers have had, C ass
handl ers, from Exhibit 39, they apparently either didn't
ask or the Market Admi nistrator, after investigation,

t hought they didn't need it, correct?

A | do not contest that.

Q So where in the statute does it say "a fundanenta
pricing principle wwthin Federal MIk Marketing Orders is
to establish a Cass | price high enough to reflect the
opportunity cost of using that m |k in nmanufactured
product s"?

A. | did not claimthat it says in the statute.

Q So what is the basis for your saying it?

A. Well, for exanple, if you look at the record from
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the 2000 hearing, and the setting of the higher-of of I1I
and IV, the idea was, behind it, that their price needs to
be hi gh enough so that it reflects where else that mlk
may go to incentivize others who do not have to
participate in the pool, to participate in the pool.

Q Were you here yesterday when M. Rosenbaum asked
the question, it wasn't the overall policy of USDA in
Federal Order Reformto reflect existing regulated prices
as best they coul d?

A. | do not recall specifics.

It would be fair to interpret this paragraph that
you cite fromfederal pricing principles is ny
interpretation of the statute, which may or nay not be
correct, and anybody can contest it.

Q So you have di scussed hedging to sonme significant
extent, and so you believe that a series of proposals, and
certainly at this nonent Proposal 1, in your view, would
i nprove the efficiency of hedging efforts, especially if
your nodification was adopted, correct?

A. My testinony does not speak to that. M testinony
refers that if the -- if the Proposal 1 is adopted, that
i ncreasing butterfat standard at the sane tinme woul d
enhance hedging effectiveness versus only inplenenting
Proposal 1.

Q Thank you for the correction. | appreciate that.

So hedging is inportant to dairy farnmers, correct?

A. As evidenced by their actions, yes.
Q And it is inportant to processors, correct?
TALTY COURT REPORTERS, INC. 642

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 25, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. As a -- | would assune, yes.

Q You don't know -- you don't -- | don't want nanes,
but you don't have clients who are on the processor side
of the hedge?

A Fair point. It is inportant for themas well.
Q I ncl uding Cass | processors?
A Yes.

Q That was a pretty enphatic yes. Yes, Cass | is
inportant for -- to be able to hedge.

A. Enphati c because in what's going to cone in a few
weeks, Edge's proposal on Cass | nore specifically | ooks

to address the concerns of your clients as well,

M. English.
Q So | now want to discuss --
MR ENGLISH And I -- | apologize, | -- did we

not mark for now, or are we treating, because it's a
footnote, the study as an exhibit? There were two
docunents that were upl oaded, Edge 1 and Edge 2, and | was
trying to pay close attention.

| don't know, was Edge 2 not marked for now?

THE COURT: Edge 2 has not been marked for
identification. W were waiting for printing, | think,
and counsel can correct ne.

| don't know whether you are really a | awyer, but
for this purpose, you are counsel to ne.

MR, ENGLI SH:  Your Honor, | don't think the rules
require people to be | awers to be --

THE COURT: Could be representative --
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MR SJOSTROM No, |I'mnot counsel. Yeah, it's
only a printing issue, so we would plan to have it next
week. If you want to identify it as such with future
physical inclusion, |I don't know the rules of waiting or
not. You are welcone to include it as far as we're

concerned. It's only a printing |logistics issue.

THE COURT: We have a cross-exam ner that wants to

ask questions about it, and we don't have the -- well, |
guess | would ask you this, M. English, do you have a
copy of this docunent?

MR ENGLI SH: | was able to down- -- | nean, we --

we have been very closely nonitoring USDA' s very

upl oadi ng, and Dr. Bozic, you know, followed the rules and

upl oaded it this norning, and it canme shortly after
8:00 aam So I do have a copy.
But on the other hand, if not everybody does, ny

understanding, and if the representation is that Dr. Bozic

will be here at a later date, | am prepared to exam ne on
that statenent, so everybody has it at the sane tine,
because ot herw se, you know, | would have an advant age,
and | think that's -- | don't need that.

But if the representation is he's going to appear
again, and | have the opportunity to ask about the
docunent, which is referred to in footnote 1 on page 2,
|"m perfectly happy to reserve the questions on that
docunent .

THE COURT: Yes, M. HIIl?

MR. HILL: Yes, your Honor, | think it would be
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preferable if we waited for everyone to have the docunent,
it would be easier to follow

THE COURT: Yes. Absolutely. | think that | want
to reward diligence. |It's good to be checking on the
website and all that, but | do think that it would be nore
orderly -- that's inportant.

THE WTNESS: M. English, I'll be back

THE COURT: So you will reserve on the questions
you have for --

MR, ENGLI SH: Wsat is not marked, what is right
now known on the website as Edge 2, but that's on the
website only as a submtted docunent.

THE COURT: |I'mwondering if we -- let's reserve
Exhibit 76 for -- for identification for that docunent
when we get it, if that nmakes sense. That wll at | east
keep the Edge exhibits together in one of the virtual or
physi cal fol ders.

(Thereafter, Exhibit Nunber 76 was

reserved for identification.)

MR ENGLISH |I'mperfectly fine with that, your
Honor .

THE COURT: And when we get it, we'll identify it
as that, and then we will have further cross by you, and

ot her people don't have to get up and reserve for anybody

on that docunent.

| guess the question | have -- | nean, | guess
we'll go ahead with other cross now, but should -- well,
we can decide then. | assunme we can have redirect cone
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after we do all the cross.

MR. ENGLISH In that case, your Honor, | am done
with this witness until he appears with copies of reserve
76.

THE COURT: Very well, M. English.

Further cross-exam nation?

CROSS- EXAM NATI ON
BY MR VETNE:

Q John Vetne, V-E-T-N-E, appearing for Nationa
Al'l -Jersey.

Dr. Bozic, | just have a couple of questions.
Starting on page 2 of your prepared testinony, Exhibit 75,
Edge 1. The heading at the bottom of the page is
Adj usting Standard Butterfat Test.

A. Yes, Sir.

Q You don't intend by that to nean anything of the
testing procedure needs to be changed, do you?

A. No, sir. As | qualified before, I"'mreferring to
the -- what is currently listed as just 3.5 pounds of
butterfat per hundredwei ght of mlk in announcing the
Cass Il or Cass IV price.

Q Ckay. You are referring to a fairly long history
of announci ng USDA announced prices be based on 3.5%
butterfat and the value of 3.5%five pounds of butterfat
in a hundred pounds of m |l Kk?

A That's correct.

Q Ckay. And the portion that is not butterfat is

skim protein, other solids, or total solids nonfat, and
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wat er .

A That's correct.

Q Ckay. So when there is -- when USDA announces on
the basis of 3.5%butterfat, would it be correct to say
t hat the announcenent reflects the true value of a hundred
pounds -- in a hundred pounds of skim of 96.5 pounds of
skimmlk and 3. 5% pounds of butterfat?

A. M. Vetne, | have a Ph.D. That neans | cannot do

math on the fly.

Q Ckay. | think you used the termin here
sonepl ace - -

A. | -- | get scared every tinme we hear a phrase
“true value," so -- so that's why | --

Q Ckay. CGot it. | think you used the term

statistical uniformprice?

A Statistical uniformprice would al so include the
producer price differentials in addition to the standard
Class Il mlKk.

Q Statistical uniformprices is price -- is a term
that is used to announce USDA announced prices both in
fat/skimorders and in nmultiple conponent orders?

A. No, | don't believe that's technically correct.
In the skimfat order, there was actually uniformprice,
and the MCP statistical uniformprice, just to be
pedanti c.

Q The statistical uniformprice, how does that
conpare to what you just referred to as the uniformprice?

s it supposed to be so you can conpare apples and --
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appl es and appl es?

A. W're definitely in the sane fruit bow there.
But it -- that's the attenpt, but l|ike --

Q That's the attenpt. Ckay.

So a -- the purpose of your proposal for
nodi fication is to have the announcenent be based on
neasured butterfat content as well as protein and ot her
solids in producer mlKk?

A. That is correct. It is very difficult to envision
a future in which protein continues to rise, protein
tests, actual protein tests continue to rise, wthout
corresponding increase in the actual butterfat test.

Wi ch nmeans that if we keep on adjusting protein over tine
and not the butterfat, we will be increasing the basis
risk that would be present in hedging wth the standard
Cass Il or AdAass IV mlk futures, which are settl ed,
cash settl ed agai nst the announced Cass IIl and IV prices
announced by AMS.

Q Ckay. Proposals 1 and 2 addressed to the nonfat
solids portion of producer m |k woul d change handl er
obligations on various classes of mlk --

A That's correct.

Q -- indifferent ways, in different market areas,
but it would change handl er obligati ons.

A. It woul d change handl er obligations, yes.

Q Ckay. Adding butterfat to the conponents that are
updat ed, woul d that change any handl er obligation?

A. There woul d be no inpact on either noney due to
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t he producer settlenent fund or any draws from producer
settl ement fund. The handl er obligations would not be
affected by that.

Q It would be sinply a different way to announce
data that has been observed and statistics drawn fromthat
dat a?

A. To the chagrin of many dairy econom sts, including
Peter and nyself, we will have to do sonme nore work to
iron out our time series. But, yes, producers cone first.
Their risk managenent is nore inportant than our Excel
sheets.

Q And further down the road in this hearing there
will be -- butterfat will be addressed on a different
technical issue as what's the yield that should be applied
to get an ultimate price for per pound of butterfat, and
your proposal to update would not be affected by that part

of this hearing either?

A. Qur -- our current testinony is silent on those
I Ssues.
Q Ckay.
A Does not comrent on any of that.
Q So you see your proposal to include an adjustnment

in the announced price as one applying to all conponents,
correct?

A. To -- specifically to butter -- the Proposals 1
and 2 already envision updating the protein and other
solids and nonfat solids. W are just saying, let's not

forget about butterfat.
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Q Ckay. It would not increase an obligation. Do
you see it as a logical outgrowh of Proposals 1 and 27
A. | do believe it's a |ogical outgromh. It
prevents proposals that are fundanentally good and
beneficial for the dairy industry from having adverse
uni nt ended consequences on basis ri sk.
Q Thank you.
A. Thank you.
THE COURT: Further cross for this w tness?
CROSS- EXAM NATI ON
BY MR M LTNER
Q Ryan M Iltner representing Select MI Kk Producers.
Dr. Bozic, how are you?
A. Good afternoon. How are you?
Q Great. Thank you.

MR. M LTNER  Your Honor, if | could approach the
wi tness, | wanted to hand himthis panphlet that | would
like to refer to as | question him

And for the record, it's a USDA publication.
There's a stack of themon the back table there. It's
titled Federal M|k Marketing Order Program
Understanding the MIk Order Arendnent Process. |It's also
avai |l abl e on USDA's website. | don't think we need to
make this an exhibit. W could just take official notice
of its existence.

THE COURT: I'msorry, M. HIl, what did you say?

MR HLL: W don't have a problemw th that being

t aken official notice of.
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| want to say, in the California hearing, a |ot of
t he docunments that we had, we took official notice at the
end of the hearing in -- well, actually in briefing, but

it's fine to do that now for such a small --

THE COURT: Not worth a whole | ot of discussion on

the record, but official notice is an interesting concept.
It doesn't nean what it used to. But this is a docunent,

Federal Marketing Order Program Understanding M1k O der

Amendnent Process. It's a shiny panphlet. It's avail able

on the website. So if anyone wants to take a look at it,
it's -- it's there.
W're not -- well, w'll see what the -- what the

cross is. W're really using this as a way of avoi di ng

getting an exhibit into the record that everyone can reach

anyway. It's nothing quite to say what use is nade of it.
But go ahead, Counsel, official notice is hereby

t aken.
MR MLTNER It is glossy and shiny, you have

t hat correct.

BY MR M LTNER

Q Dr. Bozic, have you seen this docunent before on
the web or otherw se?

A Yes, I'mfamliar wth it.

Q Ckay. The reason | wanted to have it in front of
us is to talk about the tinmeline that it sets out for
amendi ng a Federal MIk Marketing Order. So | think you
have folded it out the way | have here where you are

| ooking at the map in the right corner.
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A. Yes, | have.

Q Ckay. So if you look at nunber 5 there, it says,
"USDA hol ds a public hearing."

That's what we're doing right now, right?

A. The fun has just started.

Q Yes. We have a ways to go.

So | want to go through the tineline from5 to 12
and see if -- if we can put into the record kind of an
antici pated date when this proceeding will be conpleted
t heoretically.

So AMS has said they would |ike to conclude the
heari ng here by Septenber 30th. So let's use that as the
end of the hearing.

A Uh- huh.

Q And t he chuckl es behind ne should be noted for the
record.

So nunber 6: "The hearing record is available two
weeks after the conpletion of the hearing.”

And | did ny best to figure in 31-day nonths and
30-day nonths, but that one should be pretty easy,

Oct ober 14th, right?

A 14t h.

Q Then the parties file corrections to the
transcript 30 days after the record is avail able. That
woul d get us to Novenber 13th, | think.

A No contest.

Q Ckay. Post-hearing briefs are next 60 days

following that. | believe that woul d be January 12th or
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pretty close to that.

A Happy New Year.

Q A recommended deci sion 90 days follow ng. So
think April 12th, dependi ng on what we count February for,
| think that's a | eap year next year, but we're close any
way, right?

A Yes.

Q Comment s and exceptions to the recomended
deci sions 60 days after that. That would be June 11th, |
t hi nk.

A. Yes, sir.

Q A final decision 60 days follow ng takes us to
August 10th, | think.
A " m tracking.

Q Ckay. You are tracking that.

And then a referendumto inplenent the
anmendnments -- and this is where | -- you know, there's
no -- it gets alittle squishy, but if we have a final
deci si on August 10th, and |I'mgoing to assunme 30 days to
get ballots in, so Septenber 10th would be that. And then
it usually would be effective the first day of the nonth
follow ng the referendum

So maybe Cctober 1st we coul d have operative
regul ations fromthis hearing, at least for this
hypot hetical. Can we go with that?

A Yes.
Q Ckay. This hearing -- the petition from Nati ona
MIk was submtted on May 2nd. And so from May 2nd of
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2023 to Cctober 1 of 2024, that's how long we're going to
go from proposal to a potential change in regul ations.

A Yes, sir.

Q Ckay. Gven that tinmefranme, when are you
advocating the effective date for any changes that would
be in that final decision?

A. Can you give nme a little latitude in answering?

Q Absol ut el y.

A. So we -- we should recognize that we are not
addressing only one-off changes here. Sone of the changes
that -- that the organization wll be proposing soon w ||
presumably be one-of f changes, yields, shrink, |osses,
et cetera.

But standard conponent tests, nake al |l owances,
standard conponent tests -- even these proposals
contenpl ate periodi c updating, and make al | owances, while
they are here proposed as a one step up in sone proposals,
ot her proposals several steps up over a nunber of years,
there is -- there are already actions afoot to create a
system where they woul d be regul arly updat ed.

So what we -- how we handl e make all owances in any
potential inplementation tineline here sets the precedent
for how they will be handl ed once we have mandatory
surveys, regular hearings, etcetera.

| am frankly, |ess concerned about 2025 than | am
about setting precedence for managi ng the Federal Order
system for years, potentially decades to cone. And ny

conpany has already worked with Ri sk Managenent Agency to
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address availability of the risk managenent prograns that
| "' mresponsi ble for in 2025, and |I'm pl eased to say that
we anticipate to pronul gate sone rul es before

Sept enber 15th of this year to ensure uninterrupted
delivery in 2025.

So I"'mless concerned about 2025 than precedence
for something -- for things that will be regularly updated
going forward. Wth that said, ny preference would be
that all changes take effect January 1, 2026.

Q So 15 nmonths after what the effective -- well,

15 nonths after the referendumon the order, essentially.

A. Yes. And there also has to be sone el egance in
regulation. It would be kind of awkward to i npl enent
Decenber 1 or February 1 where people budget for cal endar
years. Every year is considered to be its own book, if
you speak -- if you wll. So -- so that's why January 1
seens |ike a natural starting date rather than sonme ot her
time in the year.

Q That you said that woul d be your preference.
Wul d that be your preference for any of the proposals in
this hearing that would be adopted?

A. Anyt hing that could create hurdles for either
hedgers or market nakers on Chicago Mercantil e Exchange
Markets. |If there are changes that are reasonable -- a
reasonabl e observer with no credentials would consider as
not material for effective operation of risk markets,
see no reason to delay those.

Anyt hing that can create hedgi ng gains for one
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side of the transaction and hedgi ng | osses on anot her,

that is not -- for a transaction that has taken place

bef ore regul ati ons have been pronul gated, if we don't
start this hearing fromthe outset thinking about that,
what we are doing is already reducing liquidity in 2025 on
CME.

And 2025 is going to be a difficult year for dairy
producers who will have a cheese vol une probably increase
by 7% year over year. The last thing we need right nowis
to hanper risk managenent markets.

Q That difficulty on the CVE, that's conpletely
I ndependent of anything that happens with this hearing,
right?

A. Not necessarily. [If we, for exanple, pronulgate
changes to nmake all owances in a way that the industry
cannot properly anticipate, if I was a market nmaker -- and
|"mnot -- but if | was a market nmaker of CME, | woul d
probably try to stay clear fromdairy futures for the
foreseeable future. That neans that there is not
liquidity to help either producers or processors execute
their orders, market orders on CME, which increases cost
of transaction, transactioning.

| understand that CME will also be testifying

soon, so there will be nore opportunity for cross-exam ne
on that.
Q DRP, the -- if -- as | understand the program the

under pi nnings of DRP are the actual contracts on the CM

is that correct?
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A. Dai ry Revenue Protection uses the end of day
prices on Class Ill, Cass |V, butter, cheese, dry whey,
and nonfat dry mlk futures, to informexpected prices,
and we use end-of-day option prem uns, both puts and
calls, at the noney puts and calls, to informor calculate
volatility -- nmeasures of risk so that we can properly set
the premuns that are generated each afternoon.

So, yes, DRP heavily depends on CME

Q DRP would be -- | realize this is an
oversinplification, but would it be correct to state that
DRP provides dairy farners a crop insurance programt hat
m m cs what they could acconplish trading on the CMVE?

A. W believe that it provides them sone benefits
that they could not acconplish on CVE. Particularly,

Dai ry Revenue Protection al so provides coverage agai nst
unanti ci pated shocks to cow productivity, ml|k per cow
yi el d.

In addition, due to federal regulation, DRP is
designed to be affordable. It is designed to be easily
scal able. There are no fixed contract sizes. You can --
whet her you have 50 cows or 5,000 cows, you can design a
contract to your size. You cannot always easily do that
through CVE. So we believe that DRP is a tool that is not
redundant gi ven that CME exi sts.

Q Make al | owances were | ast updated in 2008,
correct?

A That is nmy understandi ng.

Q The issues that you described related specifically
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to the CME

Wul d those issues about liquidity and pricing of
contracts have existed in 2008?

A. Yes. However, we should | ook at the nagnitude of
i npact. And that depends -- and the magnitude of i npact
on the dairy industry is going to be nuch bigger now than
it was before, for two reasons.

First, direct utilization of CME products has gone
up trenendously. | don't have the nunbers, so |'m going
to wave ny hands -- trenendously -- since 2008. And al so,
we did not have Dairy Revenue Protection in 2008. Loss of
gross margin was just getting off the ground, it was
barely used in 2008.

So we are truly in a different territory now than
we had been in 2008 when it cones to the attention that we
need to pay to the proper operation of dairy risk markets.

Q | forget the exact word you just used, but the
i nportance of the CVE, the scale of use of the CME today
is much greater than it was in 20087

A That is correct.

Q Wuldn't that nean that their liquidity is
actual ly increased now rather than what we had in 2008?

A. But that is not an irreversible process. If we
wor k hard here in this room we can really screw that up
if we don't pay proper attention. Just because it has
gone up over years doesn't nean that we can believe that
this is going to continue to rise irrespective of how the

regul ati ons are set here.
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Put differently, the liquidity in CME over the
| ast, what would that be, 15 years, has risen because
there was regulatory stability. Prices are volatile.
Regul ati ons are stable. W should not induce regulatory
uncertainty going forward. |It's okay to regularly update
make al | owances, yields, etcetera, but they should be done
in away that it doesn't induce regulatory uncertainty for
hol ders of either long or short positions on CVE or users
of products derived from CME pri ces.

Q |'"'mglad you nentioned LGM Dairy. That product
was offered for sale when the nake all owances were | ast
updat ed, correct?

A. | believe that's the case, yes.

Q Did LGV Dai ry have to suspend any of its contracts
or any of its offerings when nmake al |l owances were offered
in 20087

A. LGM was not regularly offered for other reasons.

There was a |limt to subsidies, so there were many nonths

where LGM just would be offered at all. LGV was offered

once per nonth; DRP is offered about 20 days per nonth.
And also, | don't want to -- as a submtter, it

Is -- as a quote/unquote "owner" of DRP, and LGM now, it

is ny responsibility to followthe letter and spirit of
the | aw, whether ny predecessors have done so or not. In
ot her words, the precedent of LGV either being suspended
or not, is not sufficient to guide actions going forward
in away that stare decisis would be sonetines in Suprene
Court.
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Q Do you know i f they suspended it in 20087

A. | do not believe they have suspended it for the
reason of changes in nake all owances.

Q And the sane restrictions or guidance that you

cite in your statenent, that was in place in 2008?

A That is correct. The Federal Protection Act
provi sion were still in place back then.

Q |'"d like to go back to the tinmefranme we tal ked
about at the beginning. And so let's -- let's tal k about

an effective date, potential effective date of COctober 1.
| f a producer has purchased DRP coverage for, say,
the first quarter of 2005 --

A. Could we use a later year, for exanple, sonething
that is in the future rather than in the past, if it
doesn't --

Q |"msorry, 2025. Thank you. That's great. | was
like, that is in the future.

They purchased it for the first quarter of 2025,

A Yes.

Q And the regul ati ons change on Cctober 1. They
will still be paid any -- any indemity on the contract
that's al ready been purchased, correct?

A That is correct.

Q On COctober 1, assuming that there is no delay in
i npl enmentation, on Cctober 1 of 2024, which quarters of
DRP woul d you expect to be made avail abl e, according to
your outl ook?

A. Assum ng no del ays.
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Q Yes.

A. Probably all four quarters of 2025. | -- |
would -- | don't know with certainty about the first
quarter of 2026.

Q So -- so let's just say on COctober 2nd, rules are
in effect. |I'ma producer. | want to cover ny mlk for
the first quarter of 2025. | could purchase that
contract?

A. For the first quarter of 2025, you probably wl
be able to, yes.

Q The market -- wouldn't the market inpact of the
new regul ations affect the first quarter of 2025 in the
sanme manner it affects the first quarter of 20267

A. That is the case, but here is ne now taking your
side. The market has known about National MIk's make
al | onance proposal for a year and a half, so presumably
has been priced in already in those quarters.

W have just -- two weeks ago, | petitioned the
Federal Crop Insurance Corporation Board of Directors to
approve changes in the dairy regulation that would all ow
to us continue offering the DRP in 2025 under this
assunption that the regul atory changes that have been
di scussed for, |ook at how many nonths we have |isted
here, woul d have been properly priced in.

Agai n, ny bigger concern is the precedent that we
set for future years for changes that will be recurringly
made, make al | owances, and the standard conponent tests.

Al so, if USDA does conme out with the proposed rule
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or the final rule that is wldly at odds with the -- what
has been proposed, then there -- there could be sone
indemities driven by the regulatory change. And we are
in arather challenging territory at this point, you know.

To put it differently and nore plastic, | could
get sued, you know, for -- for recomending to RVA to not
suspend DRP for 2025. So I'mkind of taking the risk here
in -- because | -- | do want DRP to stay open in 2025.

Q And | think we can -- in the room there's a
general consensus that we would |i ke you not to get sued.

A. Sonetines |'mny own biggest eneny when it cones
to that.

Q You tal ked about the markets having priced in for
this comng year, the possibility of these changes, right?
| nean, the people on the CME that are transacting there,
they are quite sophisticated in their market know edge,

are they not?

A. Yes. To go into nore weeds, if you will allow ne.
So what we will do every day, we will nonitor the spread
between the actual Cass IIl futures and the Cass ||

futures inplied by the butter, cheese, dry whey futures,
and if the inplied Cass IIl futures resenble the
regul atory changes that have been proposed and we can
assess indirectly that the market is indeed pricing in
that regul atory changes will occur. But you can only
carry those kind of exercises so far

Q But the markets do price in a certain anmount of

volatility in the markets, weather risk, political risk,
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regul atory risk, and -- and that know edge is available to
t he market, correct?

A. Yes, sir. The other side of the coin of what you
just stated is that unless we design regulatory process in
such way that there are proper delays in inplenentation,
we are going to force dairy producers to pay nore for risk
managenent because they will be paying for regul atory
uncertainty.

Q Do you, or have you, done any analysis to -- to
estimate the additional cost to producers of that
addi tional risk?

A. It's -- that -- that's sonething that we wll know
probably by mddle of first quarter of 2024. It's still
too early. The volune for the -- nobody anticipates that
anything will be affected before the first quarter of
2025. The first quarter of 2025 is very thinly traded
right now It's just too early to say.

Q | f you had to suspend the sales for first quarter
of 2026, when woul d you expect that you would be able to
of fer those contracts for sale?

A If the -- as soon as we know the -- what nake
al | ownances and standard conponents will be in effect for
the first quarter of 2026, or any other changes that may
or may not happen.

Q Okay. So let nme make sure | understand that.

| f on Cctober 1st of 2024, the regulations are in
effect --

A. Ri ght .
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Q -- we know what the nake all owances are going to
be at that point, correct?
A. If -- if -- yes. Like, if we -- if we know with

certainty what's going to be enforced for the first

quarter of 2026, then, yes, we can offer the sales for the

first quarter 2026. It is the regulatory uncertainty that
may cause suspension of the program |If there is no

regul atory uncertainty, then there is no reason to
suspend.

Q How | ong of a period of suspension do you think
t here woul d be?

A. Wll, | wsh there was a nmanual on these things.
The way it works in practice is that we nonitor the
situation on a daily basis, and if we notice any
abnormalities that jeopardize the credibility of prices or

vol atilities or the programintegrity, then we have to

al ert Ri sk Managenent Agency, and then they have to nake a

deci sion. They can nmake deci sions sonetimes wthin hours,
and sonetinmes wthin nonths, depending on what kind of
authority they require to nmake a change. But, you know,
there is no blueprint that | can offer to you today.
| can only commt and prom se that we will do

everything in our power to ensure uninterrupted delivery
of all risk managenent prograns for which we are
responsi bl e for.

Q I n your experience, of those farners that
participate in DRP, what percentage of them are buying

five quarters out?
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A. Currently, about 10% of sales typically are the
fourth and the fifth quarter out conbined. That may
increase in future years. W are in the process of
gat heri ng stakehol der feedback right now about potentially
i ncreasi ng subsidies for the fourth and the fifth quarter
out. So if that change transpires, we would anticipate
hi gher share of the sales to be in those quarters.

Q The 10% you said was fourth and fifth quarters
conbi ned?

A. Yes. | don't recall off the top of ny head just
the fifth quarter.

Q Ckay. Thank you. So I'mthinking about
precedence as well. And fromthe tine a petition was
submtted here to what we think could be regulations is
17 nont hs.

If we were to then delay inplenentation for
another 15 nonths, it's two and a half years from sonebody
saying, USDA, | think we need to | ook at maki ng a change

to it being effective.

A. So you are referring to Proposals 1 and 2?

Q |"mreferring to -- sure. Proposal 1 and 2 fit
that bill.

A. Because both proponents are already asking for

about 12 nonths del ay.
Q Ckay. Well, let's talk about another proposa
t hen.
Any ot her proposal, if -- if -- if -- if it's

proper to delay inplenentation of a Federal Order change,
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say Proposal 11, which is one of ny client's proposals to
change yield factors, and you say -- | think you said a
yield factor change, you woul d advi se the sane del ay.

A. If it has a material inpact on price, yes.

Q Ckay. And materiality would be how many cents per

hundr edwei ght ?

A. Wll, let's put it differently. |If they are going
t hrough the efforts of making a change, then it's probably
materi al .

Q Ckay. So there are material proposals here, and

it's going to be 17 nonths from let's take a | ook at
things, to we have nade a deci sion, and then anot her
15 nmonths until it beconmes effective, that's two and a
hal f years for producers or handlers to get a fix to an
econom ¢ probl em
Is that -- would that be a typical expectation,

then, if USDA agrees with your position?

A. | believe in future hearings there will be -- if
the hearings are held regularly, they can probably go
faster than what we are doing it now. There wll be |ess

to discuss, and the hearing probably won't take 40 days.

Q Ms. Coale is not |ooking over here.
A. And also, like, let's recognize that it's been
15 years since the last change. |If sonething is so

urgent, wouldn't you anticipate that it would have been
submtted earlier?
Q | think you could ask the people in this room and

there would be lots of people that would agree with you
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and | ots of reasons why it was not. But let's take this
to -- let's ask anot her hypothetical .

Let's assune ny clients cane to ne and said, we
have a new problem and we need to nmake it a change to the
Federal Orders, draft a petition. And we expedited that
process. And this 18 nonths, 17 nonths gets conpressed to
maybe ten, okay? So nowit's ten nonths, plus 15 nonths,
that's two years for what would be considered, in industry
parl ance, an energency.

s that -- would that be --

A. None of the energency hearings held in the past,

t hat have actually been held, not that have been
requested, had an effect on pricing fornulas; is that
correct? They are, you know, in the aftermath of

hurri canes or other national disasters, maybe you change
t he performance standards, nake other tweaks. Any change
t hat does not affect the performance of risk narkets

has -- there are no reasons that |I'maware of to del ay

t hat .

Q Wul d a change to a Cass | differential fall into
a category of substantial ?

A. It would be a substantial change, but it won't
affect the performance of futures or options nmarket, so
there woul d be no reason to delay a change to d ass |
differential, a change to performance standard, a change
to repooling. Let nme tell you, there's a nunber of things
t hat you can change w thout waiting, you know, 15 nonths

to i nplenent.
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Q But really -- so -- so if we exclude all of those,
any change to the price fornulas of the Federal Orders,
you woul d advise a 15-nonth delay in inplenentation?

A. That woul d be ny recommendati on, correct.

Q Whi ch under regul ar procedures puts us out two and
a half years frompetition to inplenentation?

A. Again, let's recognize that market has ot her ways
to address delay changes to pricing. WMst everybody woul d
agree that nmke all owances are out of whack, technical
term that they are lower than they need to be. The
mar ket has not waited to provide a correction for that.
There are -- you know, sone processors have depool ed; sone
processors have had the ability to rebl end; cooperatives
have rebl ended; and -- and other private processors are
payi ng negative premuns -- quote/unquote "prem uns," SO
payi ng bel ow the -- what woul d have been their regul ated
price had they been pool ed.

Markets will find a way to correct nost things,
even in the short-term even if the regulation is not
rushed forward. It's -- if you | ook at how our republic
i s designed, we have designed the system of governnent,
bi caneral, with the signature of the President to sl ow
t hi ngs down, not to expedite them Not that we should
necessarily see that there's a nmandatory gui dance here.

Q Did you -- you have been in the room nost of the
hearing so far, correct?

A Most of the tine.

Q Did you hear the testinony fromseveral wtnesses
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that called depooling a disorderly marketing condition?

A. | did hear that, yes.

Q Do you agree with that connotation?
A. | think we all want to go on the weekend on tine,
so | wll probably pass on that question.
In certain -- in certain circunstances it can be,

but it not always is.

Q Are negative premuns di sorderly?

A. Not necessarily. | mean, they are undesirable.
But, you know, it -- it is -- it's a synptomthat the
system shoul d be fixed. But are they driving mlk to be
used in an inefficient way? No. They nerge because
market is trying to direct mlk where its highest value is
and pay properly for it. It's an attenpt to nmake the
mar ket be efficient, you know, given the regulatory
constraints.

Q Do the producers that should receive the incone
fromthe sales of the mlk, receive it in the right way?

A. For -- could you pl ease specify what's the right
way? Wiat do you nean by right way?

Q Are the objectives of the Agricultural Marketing
Agreenment Act achi eved when we -- when we have excessive
depool i ng or negative market prem uns?

A. | nmean, | think that's open for debate. |[If you
| ook at the coverage of m |k production 60, 70 years ago,
whi ch woul d be a few decades after the Act was enacted, it
only covered, you know, |less than half of m |k produced in

the country. So -- so if we go that far back, we could
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concl ude that covering all of the mlk produced nmay not
have been considered an inportant paranmeter by which to

j udge whether the |aw was effectively inplenented or not.

Q | appreciate you answering nmy questions.
A Thank you. This was interesting.
MR MLTNER | don't have anything else. Thank

you.
THE COURT: Nothing further?
M. Rosenbaum -- off the record.
(O f-the-record.)
THE COURT: All right. Let's take a break. Ten
m nutes. Let's be back at 25 of 3:00.
(Wher eupon, a break was taken.)
THE COURT: W are back on the record.
And M. Rosenbaum has the floor, and it's your
W tness, sir.
CROSS- EXAM NATI ON
BY MR ROSENBAUM
Q Dr. Bozic, |I'm Steve Rosenbaum appearing for the
I nternational Dairy Foods Associ ati on.
You obviously are famliar with the general nethod
in which the Federal Order systemsets skimmlk prices, |

take it?

A That is correct.
Q And you are aware that for Cass Ill products and
G ass IV products -- | may be oversinplifying slightly --

but fundanentally, you take the price at which the

finished product is sold, you subtract the cost of making
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t hat product, and the rest you, the processor, are
required to turn over to the farner.

|s that a reasonable way to sunmarize the systenf

A. At a high level, that only applies to bulk,
unbranded, undifferentiated cormmodities. Many of the
nmenbers that you represent make val ue- added products.
They do not have to share any of that value with the dairy
producers.

Q And of course, they have to bear whatever cost
they incur in --

A Take the risk.

Q -- in maki ng that a val ue-added product to begin
with, correct?

A Yes. That's correct.

Q They being --

(Court Reporter clarification.)

BY MR ROSENBAUM

Q | think we're tal king over each other, so we'l|
try again.

If there is a val ue-added product at issue, the
processor has to, on its own, bear whatever the cost is of
maki ng that val ue-added product, above and beyond the
val ue of the bul k conmodity product, correct?

A. That is correct. And they also bear any risk of
not finding the market for that.

Q And so at least wwth -- and -- and there are --
there's a substantial amount of production of the bulk

comodity products thenselves; is that correct?
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A. That is correct.

Q Ckay. So the systemis geared to nake the
processor turn over -- |I'mtalking about here, a
producer -- start the question again.

A processor of bulk comodity products, the ones
that are used to set the class prices, is required to pay
over to the farmer everything he receives for selling the
product m nus the cost to nmanufacture as set by
regul ati on, correct?

A. That would be for privately-held processors.

Q Yes. That's correct. For privately-owned
processors, correct?

A. Wi ch are pool ed, yes.

Q Ckay. And as an exanple, right now, when we talk

about cheese, the nmake allowance is 20.03 cents per pound,

correct?

A Yes.

Q Ckay. And are you aware that -- |'mnot asking
you to tell ne whether you think it's right or not -- but

are you aware that ny client's proposal to increase that
make al |l owance is based on the proposition that the actual
average cost is 28.4 cents?

A Don't have the exact nunmbers in front of ne, but
|"min general famliar with the process that you have
followed to propose those nunbers.

Q Ckay. And so | just -- and essentially under your
approach to timng, you are asking ny client to absorb

that loss for an extra year, correct? That's the effect?
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A. No, I'mnot asking themto do that.
Q Well, you are refusing to allow -- |let ne just
take a step back.

Let's just assune hypothetically that at the end
of these hearings, and after all the briefing, that USDA
agrees that the actual average cost to manufacture for
cheese, comodity cheese, is 28.4 cents, which is what we

assert. Ckay?

A. Ckay.
Q So let's assune they agree with that.
Let's assune that they -- and you recogni ze that's

a figure that we're providing them based on exi sting cost
data surveys, correct?

A. Not audit ed.

Q Yes. Well, we can get into that when the tine
conmes. |I'mjust assuming that -- |I'mjust asking for the
time period for which these costs have been gat hered.

A Sur e.

Q You are aware that these are the costs that have
been gathered for the period up through 2022, at the nost
recent, right?

A. Yes, sSir.

Q Ckay. So under your approach, the revised m ni num
price requirenents, based upon an assunmed recognition by
USDA that ny clients are correct that the right nunber is
28.4 cents, that would not go into effect until January 1,
2026, correct?

A. That is correct.
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Q | mean, you recognize that a delay of that nature
of a year for ny clients, collectively, you are talking
about hundreds of mllions of dollars, if you nmultiply
t hat $0.08 tines how nany pounds of cheese, comuodity
cheese, are made in the United States.

A M. Rosenbaum vyour clients are perfectly free not
to participate, not to pool their mlk during the tinme if
t hey believe that pooling woul d cause them danage rat her
t han benefit.

Q Well, but there are other aspects of the program
that are designed to make participation beneficial,
correct?

A. And again, if they choose to participate and they
are rational actors, we can infer that despite the del ay
in make all owances, benefits outwei gh costs.

Q Well, if you are saying they m ght | ose even nore
nmoney if they didn't participate; is that what you are
sayi ng?

A. No, I'mnot saying that. |[If they do not
participate, they are perfectly free and | egal and have
fiduciary responsibility to their shareholders to set the
mlk price so they don't | ose the noney.

Q They can't set the mlIk price. How can they set
the mlk price? They have to conpete for mlk with
other -- with -- against other buyers, correct?

A. The sane way that dairy producers who can say --
don't set the price, and sonetines they | ose noney. The

market will find a way. The market will find the price
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that's appropriate for comodity.
Q But -- but the nmarket price for cheese is being
set by the market dynami cs for supply and demand for

cheese, correct?

A That's correct, but --

Q But -- but right now-- but it's inpossible --
it's inpossible for nmy clients to drive down the price of
mlk. It's a regulated price.

A. Your clients are free to pay whatever the narket
will bear if they choose not to be pooled in Federal Mk

Mar keti ng Orders.

Q And not to be pooled in Federal MIk Marketing
Orders is to give up all the benefits that exist of being
in the order

A I f your clients choose not to pool.

| f your clients choose to pool, by their decision,
they are revealing that the benefits outweigh the costs,
whi ch means that they garner net benefit despite the
regul ated make al |l owance not being yet nodified before
it's -- because it's not yet January 2026.
Q kay. And so they would, what, have to be giving

up the increnmental value of having their suppliers share

in --

A "' mnot sure what --

Q -- the difference between the class -- between the
Class Ill price and the blend price?

A Sir, I"'mnot sure why you deny your clients their

agency. They have the opportunity to choose whether to be
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pooled or not. They do not have to stay pool ed, unlike
M. English's clients, they have to stay pool ed.

Q They are ny clients, too.

A Wl l, yes, but Iike, we are specifically talking
about your cheese-making clients right now, in this
cont ext .

Q You are not, through your proposal, attenpting to
encour age depooling, are you?

A. The purpose of the proposal is to ensure effective
ri sk managenent which would benefit your clients as well.
| f the standard conponent tests are inplenented w thout
proper delay, you know, then, you know, your clients could
al so be hurt by that, could they not?

Q | believe we support imedi ate inplenentation of
t he changes, period, whatever they may be.

A Well, | should talk with your clients then.

Q You have nmade no proposed -- have you seen any
proposal by ny clients to delay inplenmentation?

A. | believe that your clients are not -- have not
put any proposal on the -- there are no proposals noticed
by I DFA on the m |k conposition; is that correct?

Q Wel |, we have proposed that the make al |l owances be
i npl emented as soon thereafter as a final decision is
made.

A. My comment was specifically on the standard
conponent s.

Q Have we ever suggested the inplenentati on woul d

not be uniformfor all revisions? Have we said anything
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i ke that?

A. | have not seen any proposal fromyour clients
that woul d ask for imrediate inplenentation of higher
standard conponent test.

Q But you have -- we don't have a proposal for
hi gher standards, of course, we don't think they are
war ranted, so why would we?

But in terns of the proposals we have subm tted,
they are all based upon the assunption of imrediate
i npl ementation. Isn't that true?

A. Agai n, to go back to questions you asked, whether
we would -- whether we are proposing what we are proposing
woul d i ntend to encourage depooling, that is not what we
are proposing. Qur primary focus is on effective risk
management progress.

Q And just to answer ny question, you have seen
not hing to suggest that ny client, A is not proposing
i npl enment ati on as soon as possi ble after final decision,
and is not proposing nake all owances be inpl enented sooner
t han anything el se. You have seen not hi ng?

A On the first question | can answer in the
affirmative. To the extent that you are silent on
standard conponent test, | cannot assess what you woul d
have said on that.

Q Have there been any exanples you can point to
where the -- where the insurance obligation was not
fulfilled on the ground that a change in price was

actually a result of regulatory action?

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 25, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. In land, LRP, |and has been suspended after the
USDA has ceased publishing certain prices that were
necessary to settle that program So | and producers are
still now petitioning the governnent to create sonething
new. They have | ost what they had. There were other
i nstances where we had to change rules for beef and cattle
to make sure that there is programintegrity. Sone of
that -- nost recent changes were not related to regulatory
changes. But the best exanple of -- related to regulatory
changes in effect in at |east, would have been elastic
risk protection for |and.

Q D d people actually end up paying prem uns and
then not get paid the insurance that related to those
prem uns?

A. M . Rosenbaum the problemis that people at sone
point lost the ability to pay the prem um because the
program was no | onger offered.

Q You are pointing to a different issue. |'m asking
a very straightforward question as to whether or not you
can point to any exanple where prem uns were actually
paid, and when tinme was ripe to pay, the insurer said, oh,
we're not paying for that |oss, that [ oss was the result
of regulatory action?

A. | cannot point to a specific case at this point.

MR. ROSENBAUM That's all | have.
THE COURT: Thank you, Counsel.
CROSS- EXAM NATI ON
BY MR VI TALI ANO
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Q Peter Vitaliano, National M|k Producers
Feder ati on.

Dr. Bozic, | just have a few questions to seek
sone additional clarification given the previous |ines of
guestioni ng, your assertion that a regulatory
i npl enentation |ag should -- shoul d acconpany any change
in regulations, that that m ght be affected by the degree
of regulatory uncertainty, and sone comments you nade
about the markets have al ready maybe priced in sone
pr oposal s.

And very specifically, could you comment on what
sort of regulatory inplenentation |ag you would recommend
for, for exanple, Proposal 3 on elimnating barrel cheese
fromthe protein conponent price calcul ation?

A. Dr. Vitaliano, thank you for your question.

Elimnating barrel cheese could affect the pricing
for cheese futures, and therefore, indirectly affect the
pricing for Class Ill futures. And, therefore, we believe
the same principle should be applied to that one as what
we have requested for standard conponents and what we are
suggesting be done for nmake all owances as well. So
January 1, 2026.

Q And how woul d you answer the sanme question with
respect to, say, Proposal 13, or by extension, other
proposal s for making changes in the Cass | price nover?

A Class | price nover does not affect, directly or
in any inmediate way indirectly, Cass Ill or IV futures,

or the comodity futures. So fromthe risk managenent
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perspective, for producers at |east, that would not have
to be delayed. |I'mthinking on the fly here.

However, to the extent that the processors nay
have al ready budgeted based on the current regul atory
regi ne, maybe there's sone further thinking that we should
put into that. But at |least for dairy regulatory
protection, loss to gross nargin, or the utilization of

CME by producers, there would be no need to delay those

changes.
Q So in that sense, that would -- changes to the
nmover would then fall into the sane category as changes to

the Class | differentials that you have already spoken to?

A That's correct.

Q How woul d you answer that sane question with
respect to any changes in the nmake all owance? There's
been sone di scussion on that, but you made a comment t hat
the markets may have al ready priced in nmake al |l owance
proposal s.

A. Wuld you allow ne two mnutes to offer a thought
experinment on this to el aborate ny point?

So, yes, markets may have already priced in, or
will be pricing in over the nonths to cone, the
anticipation that, for exanple, your organi zation's
proposal woul d be adopted by AMS.

However, it is possible that, you know, once the
reconmended deci sion conmes out, that we will find out that
ANVS has indeed found the evidence provided by the National

Dai ry Foods Association is nore conpelling and has --
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or -- or the MIk Innovation Goup, and that they would
set different nunbers. |If that happens, there could
potentially be | osses incurred by the insurance conpanies
war ehousing the risk in dairy reputation in 2025.

Now, to M. Rosenbaumis point, the | osses wll
still be paid, the producers will still be indemified,
but the question is, what happens next?

Wien we have mandatory survey, 2026, 2027,
whenever that happens, when the survey results conmes out,
| would be fully expecting that those insurance houses
t hat have | ost noney on the regul atory change in 2025
woul d petition very passionately to Ri sk Managenent Agency
that DRP has to be suspended until that kind of regulatory
uncertainty is resol ved.

So what we do for 2025 will inpact what w |l
happen in 2028, 2030, and later. W are setting a
precedent now. W can get away -- fool nme once, shane on
you; fool ne tw ce, shane on nme, is the Anerican adage.

We could potentially even get away, in 2025,
wi t hout delay in nake allowances. | don't want to engage
in false pretense that that's not the case. |In fact, the
changes that we just pronul gated two weeks ago through
Dai ry Revenue Protection would enable that.

However, if we are not responsible with that, the
time will cone that we will regret that because those sane
i nsurance conpani es that may have incurred | osses in 2025
w Il make sure that they don't incur those |osses again in

2028 or whenever the next time comes to update nake
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al | onances.
| hope that hel ps. Thank you for your patience
with alittle bit |onger answer.
Q And then finally, would you support Nationa
M1 k's recommendation for a 12-nonth inplenentation del ay
for Proposal 1, or for that matter, by Proposal 2, on
updating the skimm |k component conposition factors?
A It's -- it's not terrible. | think 15 and a half
nonths is better.
MR. VITALI ANO Ckay. Thank you. No nore
guesti ons.
THE W TNESS: Thank you, sir
THE COURT: Further cross for this w tness?
Seei ng none, redirect?
|"msorry, AMS, | keep --
M5. TAYLOR That's okay. Thank you.
THE COURT: Ms. Tayl or.
CROSS- EXAM NATI ON
BY MS. TAYLOR
Q Thank you, Dr. Bozic, for being here today.
| have to say, | have managed to make it through
my career so far not having to | earn about risk
managenent, so bear with ne as we kind of go through sone
guesti ons.
| think sone other lines of questioning has hel ped
clarify this, but just to make sure it is clear to us at
USDA. What you indicate is Edge supports updating

conponents, since you support Proposals 1 and 2.
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A That is correct.

Q You have no position, as | read, on whether it
shoul d be a three-year average update or an annual update.

Wul d that be correct?

A Edge has no official policy on that.

Q Ckay. You'd like two nodifications: One, you
woul d also like the butterfat standard to be updated,
if --

A Yes.

Q -- there's also, at the sane tine, a correspondi ng
change in protein or other solids?

A That is correct.

Q And then you woul d want the inplenentati on change
as has been discussed in other |ines of cross?

A. That is correct. Slightly |onger delay that has
been proposed.

Q Ckay. And that inplenentation change is not for
just a first-year inplenentation, that would be any change
into the future would be that 15 and a half nonths?

A. Particul arly any change | ater, yes.

Q Ckay. Did you have a proposal for what the
initial change to butterfat shoul d be?

A. Wi chever net hodol ogy AMS ends up adopting for
calculating the -- the -- or whichever nethodol ogy has
been used by proponents to cal culate the protein and ot her
solids for -- | believe, for National MIk, it is 2022,
all markets conbined; is that correct? Yeah.

Soit's -- |1 think it's 406, that's all market
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conbi ned, 2022 aver age.

Q Ckay.

A. So that woul d be, you know, consistent w th what
the rest of the proposal.

Q Ckay. And you tal k about 15-and-a-half-nonth | ag,
but Federal Order prices are nonthly, so there's not a
price that applies in a half of a nonth.

But the half -- | would -- if you indulge ne for a
second -- the half a nonth should be taken in that you
t hi nk, you know, once Septenber or once August ends, we
woul d run Septenber pools, that new cal cul ation for that
previ ous year could be announced by, |ike, the mddle of
Septenber, and that's why your 15 and a hal f nonths
start --

A That is correct.

Q Ckay. And you have used i npl enentation of
January 2026 as an exanple for how this would work, and
you have al so expl ai ned how DRP i nsures based on quarters.

A That is correct.

Q So let's say that January 2026 wasn't feasible for
who knows why. You woul d advocate a change not happeni ng
in the mddle of a quarter, but on a quarter because of
the way DRP is structured.

Wul d that be accurate?

A. That woul d be a | ogi cal consequence of what | have
presented before, yes.

Q Ckay. So in your testinony, | think on page 3,
you list that DRP, in 2022, had covered mlk -- oh, be
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specific -- total declared covered mlk of 56 billion
pounds?

What does total declared covered m |k nean?

A When a producer wants to protect 10 mllion
pounds -- if a producer -- let ne say differently.

| f a producer wants to protect 15 mllion pounds,

t hey have two ways to do that. They can declare on an
endorsenent, | amcovering 15 mllion pounds. And when we
sumup all such endorsenents across all of the producers,

t he nunber we arrive at for the cal endar year 2022 is 56.7
and change billion pounds.

However, that nunber is conservative insonmuch that
a producer can cover -- can protect 15 mllion pounds by
declaring only 10 mllion pounds, and choosi ng soneti nes
that's called a protection factor of 1.15, and then they
effectively cover 15 mllion pounds.

So this nunber here is 56.7 to be conservati ve.

In reality, it's probably another 15 billion pounds nore.
Didn't want it to go there because it's an informal way to
cal cul at e.

But to be conservative, we can say that producers
have protected 56.7 billion pounds of mlk through their
revenue protection for cal endar year 2022.

Q Ckay. And if | wanted to figure out how nmuch of
U S. mlk production that would be, do | just take what
U S mlk production was in 2022 and --

A That is correct.

Q Ckay.
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A. So about a quarter.

Q That's what was mny cal cul ation, so thank you

Let's see.
Ckay. | want to get into a little bit -- and,
again, this mght be alittle elenentary -- but how your

current contracts operate.
And as | | ooked at a fact sheet on DRP that's on

the RVA website to help ne. So as | gather, they choose a

contract -- they pick a contract option, and they use
CME's future prices to help -- as the price they use, |
think that's expected revenue. |s that how that works?

A. Expected price. That's correct. Yes.

Q Ckay. Can you just kind of walk us through the
process of how that works? Because | think at the end
there's some AMS prices involved, and | kinda want to make
clear for the record how that all works.

A. Sure. So the way it works currently, today, this
Friday, is today's futures prices that will be -- that
wer e avail abl e anywhere between 1:30 and sonetinmes 4:00 in
the afternoon, so end-of-day futures prices, for let's
take the first quarter of 2025, for exanple, for January,
February, and March 202- -- in the four -- let's use the
Cct ober, Decenber '24. Futures prices for Cctober,
Novenber, and Decenber 2024, we would calculate a sinple

average of Class IIl futures for those three nonths. That
becones an expected Cass IlIl price for the fourth quarter
of 2024.

W woul d al so collect the end-of-day settlenents
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for options, option premuns for both puts and calls.
From t hose options we woul d cal cul ate sonmething that's
called inplied volatility, and then we woul d publish that
in the RVA -- we publish to RVA, then RVA picks it up from
our servers and publishes it to the industry.

We publish actuarial records. There is a
cookbook, if you will, a special docunent that actuari al
houses and i nsurance conpanies use to calculate the
prem um based on the actuarial docunents that we publish.
So the premumis always actuarially fair, plus a | oading
factor. So now we have set the price for the fourth
quarter of 2024.

And now assune that we have too nuch cheese,

Class Ill price goes down, and it's January 20th or so,
2025. The m Ik production and m |k per cow productivity
for the fourth quarter of 2024 is now known, reveal ed,
there's an actual nunber out there. Now cones the tine to
publish the actual DRP prices and actual m |k per cow

yi el ds.

The current procedure in effect today is to use
t he nmake all owances in effect today to calculate the
actual butterfat price, actual protein price, actual other
solids price, actual nonfat solids price, and then conbine
the actual butterfat, protein, and other solids, tines
standard conponent tests to determne the actual Cass I
price for the nonthly and then average to quarter for the
fourth quarter of 2024.

Does that answer your question so far?
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Q Yes.

A. So the problemw th that nethodol ogy that we have
just got approved to change literally two weeks ago by the
Federal Crop Insurance Corporation, is that notice that |
have said that the nethod to convert the butter price that
you publish into butterfat uses the nake all owances on
t oday, August -- what is today, 27th or sonething |ike
t hat, you know -- whatever was in effect today.

In other words, if you pronul gate nmake al |l owances
changes in -- | knowit's unrealistic -- but let's say
t hat you pronul gate t hem Novenber 1, we woul d not use the
make al | owances for Novenber and Decenber 2024 for
cal cul ating what butterfat and protein prices have to be
in that fourth quarter.

And that actually works fairly well for what's
cal l ed a conponent pricing option, because other than sone
survey changes on barrel cheese or naybe salted, unsalted
butter, 30 to 45 days, there won't be a -- the regulatory
changes that we do here in this hearing and what your team
decides to inplenent will not affect the commpdity prices,
publ i shed commodity prices, which neans that we can use
t he make all owances on the date when the endorsenent was
purchased to cal cul ate actual butterfat protein and ot her
solids price.

Cl ass prices are a nuch bigger problem because
class prices -- we anticipate that the industry wll start
anticipating, not for the fourth quarter 2024, but once

you get into 2025, that the market will start anticipating
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regul atory changes. So using the outdated, at that point,
out dat ed nake al | owance, could result in programthat is
no | onger actuarially fair -- | know that | have | ost
probably everybody but one person at this point, but
there's a court reporter, so you can read it |ater.

And so what the change that we just pronulgated is
that we will publish as actual Cass IIl and IV, sinple
quarterly average of whatever AMS publishes with new nmake
al | onances.

What we are betting on, and this is the quicksand

in which -- quicksand in which | stand currently -- is
that we are betting on that all regulatory changes wll be
fully predictable so that no i nsurance conpany wll be

able to claimthat they have paid | osses i nduced by
regul atory change.
Because if they can denonstrate that |osses they

have paid were due to regul atory change, we would be in

technical violation of -- or at least it will be contested
in court -- of the Federal Crop |Insurance Act that says
that the crop -- elastic insurance can only cover agai nst

natural disasters, natural causes, not regulatory changes.
So, you know, to be on the safe side of the |aw,

it would really be good if we make sure that no

indemmi ti es under these prograns are paid due to

regul atory changes, hence the delay in nmake all owances.

Q Ckay. So you have nmde changes for 2025 by
essentially locking in the nakes that we have now. |Is
t hat what | heard?
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A. | have unl ocked the nmakes for class. They were
| ocked before. Now we are sayi ng whatever you publi sh,
that's going to be the actual.

Q And so if you were able to do that for 2025, why
couldn't you do that for 2026? You are talking about the
possi bl e | oss based on regul atory change. That's --
that's the problem

A. This decision that the board has approved can be
contested by the authorized insurance providers. M
counterargunent for them is for 2025, the industry has
strong expectations of what wll happen. However, we have
no expectation -- neaning that, like, if | was a betting
man, | woul d probably guess that you will adopt Nati onal
MIk's proposal. And I'mnot saying that you should, |I'm
not saying that | support it. |'mjust saying, like, in
terns of probabilistic outcone.

Q | do not advise anyone to take a bet.

A. No. But the insurance conpanies can chal |l enge
this. And the first tinme they provide the challenge, the
first time there is a loss, the first tinme they chall enge
this, DRP can be severely suspended going forward.

So I'mdoing everything | can as a submtter to --
to travel these troubled waters that we are now in, but
t he voyage woul d be nuch safer if there was proper
advanced notice on any substantive -- of any regul atory
changes that affect nake all owances.

So it's not 2026 versus 2025. It's, like, the

uncont ested period versus the first tinme there is a
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serious conplaint by one of the nmajor insurance conpani es
that carry the risk for DRP

Q Ckay. Kind of along that |ines, then, and
obviously we're here to tal k about Federal Orders, but I
nmean, are there other types of policy changes that could
happen that would nake DRP illegal, as you have descri bed
it?

We only tal ked about one set of regulations, but
there's a |l ot of governnment regul ations, so --

A. If there were sone mmj or substantive change to how
NASS conducts the surveys, that could potentially be seen
as a regul atory change. However, that's nerely a
t heoretical possibility, not something that is inmnent,
unli ke Federal Order changes that are inmm nent.

Q And M. MItner went over our wonderful anmendnent
brochure with all our tinelines. And, you know, from when
we i ssue a reconmended decision, which is the Secretary's
recomendati on on changes, there's a 60-day comment
period. And while | |ove the thought of a 30-day vote and
i ssuing an order within another 30 days, it doesn't nove
qui te that quick.

But let's just say, you know, if you issue a
recomrended decision, it would give the industry a good
i dea of what the Secretary thought would be the final set
of regul ati ons he woul d recommend, right?

We get comments in, and he can nmake changes to
t hose based on what he receives. But let's just say they

are generally the sanme. You know, that six-nonth
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notification period is not kind of a nedium-- a mddle
pl ace for giving the industry the ability to kind of price
in the risk of those regul atory changes?

A. Is it true that you're not bound by recommended
deci sion, that you can actually nodify what you've put in
the final decision?

Q Yes. So a recommended decision is issued. The
public can comment on that. And then a final decision is
i ssued. And we have to address all of the public comrents
received, and the Secretary can nmake nodifications to the
initial reconmendati on based on those public comments. |
don't know if that happens very often, but it certainly is
al | owabl e.

A. In other words, there is no regulatory certainty
until there is a final decision.

Q I f you need 100% regul atory certainty, sure.

A. Well, | have made everything | can to actually
| everage what you just described to get the changes
pronul gated that we just did.

| -- |, again, inplore your teamto consi der what
you do for 2025, not just -- not to see it as a one-off
deci sion, but setting a precedent for how these things

wi |l be handled going forward. W' || probably have

mandat ory surveys. W' |l probably have nore frequent nake
al | owances updates. W will have nore frequent, if you
adopt Data Proposals 1 or 2, we'll have nore frequent

standard conponent tests. But the eyes of the insurance

world is upon us now, and how are we going to behave for

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

August 25, 2023

692


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS August 25, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

2025, that wll set their expectations for the next ten
years and | onger.

Q Let's see.

A. And also, it's not just about DRP. It's also
about CME and open interest on CME.

MS. TAYLOR: | think | have a fewto end, but 1|'l]
let M. WIson go.
CRGOSS- EXAM NATI ON

BY VR. W LSON

Q The contracts that are offered at the class price,

the 3.5 butterfat price --

A. Yes, sSir.

Q -- are those contracts, are they cash settl ed?
A Are you referring to CME contracts?

Q Yes.

A They are cash settl ed.

Q Are there -- you nentioned in your --

A. M. WIlson, can | correct you for a second -- or

to correct my answer? The contracts are not offered at
3.5. The contracts are offered at whatever USDA
announces. So if you announce sonething that has a

different protein test, that's what the final CVE price

for that contract will be.
Q Ckay. The nonthly Class Il price we announce --
A As announced, yes.
Q -- at -- at atest or at a --
A Exactly as you announce it. So if you announce it
at 3.5 and 3.1 and 5.9, that's the Cass IIl price, and
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that's what the Cass IIl futures wll settle against.
Q Ckay. Thank you
Does a producer enter into a hedge, you nentioned
this in your testinony, the exhibit, that woul d protect
100% of their expected marketings?

A. | s your question do they do that or --

Q You had a scenario that -- that that was the
scenario. Yes. M question is, do they do that?

A. The scenario in the testinony was deliberately
sinplified to drive point a specific point -- to
illustrate a specific point. There are producers that
protect 100% of their marketings in -- I'mfamliar with
Dairy Revenue Protection. There are no public data
avail able, to ny know edge, that would all ow us to exam ne
whet her producers -- how many producers have protected
100% of their marketings through Chicago Mercantile
Exchange.

In general, by just observing the open interest on
CVME, you could say that a distinct mnority of mlk is
directly hedged on CME

Q So going over to the risk nmanagenent conpany, the
i nsurance side of things, not the CME side of things, you
mentioned that the 56 billion pounds of mlk. |Is there a

way we can know how nuch that was their narketings?

A. | believe that's a protected information. Wat we
can know is that their marketings were -- it's -- in other
words, |ike, what do those -- what was total mlk

mar ket i ngs of those producers that have hedged that. |
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don't believe that -- you know, | m ght be able to get
t hat i nformation.
Q Maybe | can ask a different type of question or
di fferent wording.
Does a producer have to -- can a producer enter
into an insurance side with nore than 100% of their
mar ket i ngs?
A There are penalties involved. |If they cannot
denonstrate that they have produced at | east 85% of what
t hey have protected, then the indemities wll be
prorated. So you can go 117% but not too nuch.
Q Al right. That helps.
MR. WLSON. Thank you very nuch
THE WTNESS: Thank you, sir.
CROSS- EXAM NATI ON
BY MS. TAYLOR
Q | have a couple of foll owup questions. | forgot
to ask one of them
| know we tal ked about how DRP covers about 25% or
so of US. mlk production in 2022. Can you tal k about --
| mean, that's on a production nunber, but what about on a
farm nunber ?
A. Probably 4,000 farns.
Q And woul d you say those are larger farns or
smal | er herd-size farns?
A | would say that the size varies, but the smaller
farms -- is this in the context of small versus -- snal

busi ness? |Is that what you are trying to track?
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Q Well, that's $3.7 mllion in revenue, if you want
to be specific, but you could also just tal k about
general ly herd size, you know.

A In general, a farmthat has |ess than sone 250
cows, if their actual production history is commensurate
with what they are actually producing, can get a really
ef fective coverage through Dairy Margin Coverage, the
Title 1 program DRP becones particularly rel evant when
farms cannot cover majority of their mlk through Title 1
t hrough DMC.

So fromthat, it would be logically -- it would be
logical to infer that |arger farns woul d be nore
interested in dairy protection, but we have no data that |
can offer as definitive proof of that claim

Q Okay. So along that line, then, | can infer that
the smaller farnmers woul d not necessarily benefit from
your del ayed inpl enentation plan because they don't
necessarily use your progranf

A. | believe the smaller farns would |ikely benefit
fromdel aying i npl enentati on of nmake al | owances.

Q Ckay. That's fair on the negative side. But any
posi tive change?

A. Again, |ike, we are naking a specul ative assertion
that they are not really using Dairy Revenue Protection.
That may be logically internally consistent, but it's not
corroborated by indisputable facts.

We don't have -- we go through great pains to

enunerate exhibits and do data requests, etcetera, and we
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have not gone through such discovery to arrive at the
conclusion that you are offering as a fact.

Q Ckay. And then at the bottom of page 6 you
mention LGM Dairy nmay al so need to be suspended. But
that's not your product, so you are not speaking on behalf
of that program right?

A. That is actually, as of February of |ast year,
al so ny product.

Q Ckay.

A. |'"'ma co-owner there, |'mbuying into equity. And
LGMis not as nearly as heavily used today, but give ne a
few years, | think that we can nake LGM real |y popul ar
goi ng forward.

Q Ckay. And then ny | ast question, because | want
to make sure the hearing record' s clear, because your
testi nony was witten on behal f of Edge, but obviously you
are the owner of these products that you do have a
personal interest in their viability going forward, so --
but Edge is the one who supports your position on what we
tal ked at the begi nning of my cross-exani nation on the
changes you are seeking?

A That is correct.

M5. TAYLOR: That's it. Thank you. Thank you so

much.
THE COURT: Okay. Thank you, Ms. Tayl or.
| take it no re-cross before we get to redirect?
REDI RECT EXAM NATI ON
111/
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BY MR SJOSTROM

Q Lucas Sjostrom Edge Dairy Farmer Cooperative.
Thank you, Dr. Bozic.

Just two followup questions. M. English, and
|"msure -- or |I'm guessing he knows this, but nentioned
at one point, dairy farners stand up and raise their hand
to pool or depool their mlKk.

To your know edge, can dairy farnmers individually
pool or choose not to pool their mlk?

A. To ny know edge, nost dairy farners don't even
know whet her they have been pooled or not on behal f of
t heir handl er.

Q Are you famliar with situations where half of a
dairy farms mlk would be pooled and half would be not
pool ed, or a portion, not exactly half?

A Not -- not to the level that | would fee
confortable entering on the record.

Q Thank you.

And then, finally, now, to the previous questions
fromUSDA and in terns of small business being
3.75 mllion, depending on |and and other entities, |
woul d estimate that that could be anywhere from 300 to 600
cows, doing sone math. I'm-- we didn't talk about
whet her you are an expert on bal ance sheets, but could you
take that as a reasonable range for the top level of a
$3.75 million farm somewhere in that 350 to 700 cow
range?

A. | would have to do further cal cul ations, but just
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hearing it nowon the fly, | don't find it inplausible.

Q And if that's the case, and with what you' ve said
about the 250 cow farns in DMC, would you say that that
250 to whatever that top range i s, depending on other
busi ness entities of what a small business farmis, would
they -- if DRP, Dairy Revenue Protection, was suspended,
woul d they have a harder tinme hedging than | arger sizes of
farns?

A. Particularly. They would -- those farns woul d be
particularly chall enged, because for a really large farm
their production is many nultiples of the size of the
futures contract. But if you -- if you are not a very
| arge farm but you are | arge enough to exceed Dairy
Mar gi n Coverage |evels, then you m ght have problens with
t he bul kiness or the |imt on contract size in CMVE, and
that's where LGV and DRP real ly hel p.

Q Thank you.

MR, SJOSTROM No further questions, your Honor.

THE COURT: Ckay. As | understand, we're going to
call this witness back for Edge-2, which we're going to
identify when we get it as 76; is that right?

MR SJIOSTROM  Yes, your Honor.

THE COURT: Well, | ask. | nean, is there any --
no further re-cross based on the direct, | take it?

Seei ng none.

So do we have -- I'mtrying to figure out whether
it mght be further cross that would involve Exhibit 75.

Wiy don't we just hold 75, | guess. W'Il -- you can nove
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that into evidence when we wap up this wtness's
testinmony, if that works for everyone. Alittle
unor t hodox.
But wwth that, you are dism ssed for now, subject
to recall, as discussed.
Of the record.
(O f-the-record.)
THE COURT: Back on the record.
Call your w tness.
Rai se your right hand.
CHRI S HCEGER
being first duly sworn, was exam ned
and testified as foll ows:
DI RECT EXAM NATI ON
BY M5. HANCOCK:
Q Good afternoon, M. Hoeger. Wuld you m nd
stating and spelling your nane for the record?
A. Chris Hoeger, GCHRI1-S, HOEGER
Q And woul d you provide your mailing address?
A 3744 Staunton, S-T-A-UNT-ON, Road, RO A-D
Edwardsville, E-D-WA-R-D-S-V-I-L-L-E, Illinois, 62025.
Q Al right. And have you prepared a statenent on
behal f of National MIk Producers Federation?
A Yes.
Q And is that in support of the m |k conponents
Proposal Nunber 1 that's being offered by National MIk?
A Yes.
M5. HANCOCK: Your Honor, we have previously
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marked this as Exhibit NWPF-5, and if you would so
i ndul ge, we would take an exhi bit nunber for the hearing.

THE COURT: Yes. That would be Exhibit 77 for
i dentification.

(Thereafter, Exhibit Nunmber 77 was marked for

i dentification.)

BY Ms. HANCOCK:

Q And, M. Hoeger, is Exhibit 77 the testinony that
you prepared?

A Yes.

Q Wul d you mnd reading that into the record?

A Sur e.

My nane is Chris Hoeger. This testinony is
presented in support of Proposal 1: Update the mlk
conponent factors in the skimmlk price formulas as
proposed by National M|k Producers Federation (NVPF).
This testinony is presented on behalf of Prairie Farns
Dairy, Inc. (Prairie Farnms), a Capper- Vol st ead
cooperative. M career in the dairy industry covers over
22 years working in various roles, fromsal es
representative to several executive level roles. |
currently serve in the role as Vice President of
Procurenment and Menber Services. | have served on various
comrittees within many different dairy industry
organi zations. | have been on the National MIk Federal
Order Task Force the last two years, and have been an
active nmenber of the National M|k Econom c Policy

Commttee for the | ast decade.
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As of June 30th, 2023, Prairie Farns' nenbership
is 668 conventional dairy farns located in Illinois,
| ndi ana, |owa, Kentucky, M chigan, M nnesota, M ssouri,
Chio, and Wsconsin. Prairie Farns has 680 nenbers that
make up our mlk supply. Prairie Farns is the second
| argest fluid bottler, mlk bottler, inthe US., with
bottling plants | ocated throughout the M dwest.

Thr ough whol | y- owned subsi di ari es or joint
ventures, we operate 30 pool distributing plants that are
| ocat ed t hroughout the M dwest, fromthe Canadi an border
to the Mexican border and the Gulf of Mexico. W also
operate over 20 other manufacturing facilities that
produce cheese, ice cream and cultured products. Prairie
Farnms purchases about 20 to 30%of its raw m |k from ot her
entities and under various arrangenents. Prairie Farns
has pooled distributing plants in six Federal MIKk
Mar keting Orders (FMM3s), but the majority of our plants
and m |k supply are located in FMMO 32.

The nonfat solids, i.e., protein and other solids,
conponents along with the butterfat conponent in mlk have
steadily increased over the last 20-plus years. O her
W t nesses have previously testified in detail about these
increases. In the multiple conmponent (MCP), FMMOs, the
i ncreased conponents have neant sone increased revenue for
producers because a portion of the producer m |k paynent
i s based on the pounds of various dairy conponents
contained in the producer's mlKk.

Formul as used to calculate skimmlk prices have
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not been updated despite the obvious and well -docunent ed
increases in the dairy conmponents contained in producer

m | k. Because the nonfat solids and conponents have not
been updated in over 20 years, the Cass | skimmlk price
has | ost conparative val ue and producers have | ost

much- needed i ncone. Producers in the four FMMOs using

skim butterfat pricing have | ost even nore value than the
producers in the MCP orders because the skimprice is

cal cul ated for each of the four classes of mlk, not just
Class | as is done in the FMMOs with MCP.

FMMO 32 is a reasonable proxy for the FMMO system
because its mlk utilization is simlar to the national
average. Updating the nonfat solids conponents would
inpact the Cass | skimmlk price the sanme for all 11
FMMOs. However, the inpact on each associ ated PPD woul d
vary because of the relationship with the Cass | skim
val ue and the total pooled m |k volunme by FMMO

In April of 2023, the announced FMMO 32 C ass |
skim price was $11. 66 per hundredwei ght. This price was
cal cul ated by averaging the class -- Advanced Cass |11
and Cass IV skimmlk prices, then adding the fixed
di fferential of $0.74 per hundredwei ght:

Advanced Class Ill skim (5.9 x $.2297) + (3.1 X
$2.2925) = $8. 46;

Advanced Cass IV skim 9 x $1.0414 = $9. 37;

Class | skimmlk price nmover: ((%$8.46 +
$9.37)/2) + $0.74 = $9. 66;

Order 32 Cass | skimprice: $9.66 + $2 = $11. 66.
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By substituting into the calcul ation the proposed
updat ed nonfat solids conponent values, the April 2023
Order 32 skimprice increases appropriately:

Advanced Class Il skimis (6.02 x $.2297) + (3.39
x $2.2925) = $9.15;

Advanced Class IV skimis 9.41 x $1.0414 = $9. 80;

Class | skimmlk price nover would then be
(($9.15 + $9.80)/2) + $0.74 = $10. 21;

The Order 32 Cass | skimprice would then be
$10. 21 + $2= $12.21

From this exanpl e, the updated conponent fornula
woul d add $0.55 per hundredwei ght to the April 2023
Class | skimprice. 1In April 2023, there were
340, 868, 325 pounds of Cass | skimmlk pooled in Federal
Mar ket Order 32. By properly valuing the Cass | skim
mlk, $1,874,755 in additional producer revenue would --
was added to the pool. The updated nonfat solids
conponent val ues al so woul d have added $0. 12 per
hundr edwei ght to the PPD

Wthout going into the stepw se details, the
results from May woul d have been simlar. The updated
nonfat solids conponent val ues woul d have added $0. 63 per
hundr edwei ght to the May 2023 Federal Market Order 32
Class | skimprice. The pool value would have increased
t he pool -- would have increased the pool val ue by
$2, 190, 925, and added approxi mately $0.16 per
hundr edwei ght to the PPD

The updated nonfat solids conponents woul d al so be
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beneficial to producers whose mlk is pooled on Federal
Mar ket Orders utilizing skimmlk and butterfat pricing.
As an exanpl e, using the $0.55 per hundredwei ght C ass |
skimprice increase for April, the Federal Market O der 7
pool val ue woul d have increased by $1,100,031. This would
result in a $0.35 per hundredwei ght increase in the
uniformskimprice, increasing it from $12. 44 per
hundr edwei ght to $12. 79 per hundredwei ght.

Simlarly, the May 2023 Cass | skimprice
i ncrease of $0.63 per hundredwei ght woul d have added
$1, 314,952 in pool revenues. This would result in a $0.44
per hundredwei ght increase in uniformskimmlk price,
increasing it from $13 per hundredwei ght to $13. 44 per
hundr edwei ght .

Fai rness and Equity in Accounting for Conponents.
By using the proposed updates for nonfat solids
conponents, the pounds of cal cul ated conponents in C ass |
skimare closer to the actual conponents in the Cdass |
skimmlk. This is especially inportant in MCP FMM3s
where the value of the total conponent pounds is
subtracted fromthe total pool dollars in Class I, Il
11, and | V.

As an exanple, in My of 2023, FMMO 32 reported
11, 633, 532 pounds of protein and 20, 969, 034 pounds of
other solids, for a total of 32,602,566 pounds of nonfat
solids in Cass |I.

Usi ng the current nonfat solids conponent val ues,

generates 10, 780, 744 pounds of protein and
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20, 518, 189 pounds of other solids, for a total of
31, 298, 933 pounds of nonfat solids.

Usi ng the proposed nonfat solids conponent
updates, there would be 11, 789, 264 pounds of protein and
20, 935,508 of other solids, for total of 32,724,772 pounds
of nonfat solids.

These results are shown in the table bel ow, which
clearly shows updating the conponent values in the class
forrmula yields results that are much closer to reality
than the current nonfat solids conmponent factors.

Again, | can read the chart:

Fat was 7,695,710 for May of 2023, protein
11, 633,532, other solids was 20,969,034, for a total
nonfat solids of 32,602, 566.

The current fornula cal cul ated, nonfat solids of
31, 298,933, protein of 10,780, 744, other solids
20, 518,189, for total nonfat of 31, 298, 933.

The proposed, again, would be 32,724,772, protein
woul d be 11, 789, 264, other solids would be 20, 935, 508,
again, for a total nonfat of 32,724, 772.

Reduce Negative PPD in the MCP Orders. Using the
proposed updated nonfat solids conponent factors in the
formula to calculate the Cass | skimvalue will, as shown
above, result in a higher price. This price increase wl|
hel p alleviate the inpact caused by negative PPDs.

The PPD for Federal Market Order 32 for the
24-mont h period from June 2021 t hrough May 2023 aver aged

$0. 81 per hundredwei ght. This period was chosen since the

TALTY COURT REPORTERS, INC. 706
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 25, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

di sruptions created by COVID 19 had started to ease.
During this sanme period, there were two nonths with a
negative PPD and five nonths that the PPD was positive and
bel ow $0. 30 per hundredweight. So for the seven nonths,

or about 30%of the tine, the nonthly PPD was well bel ow

t he average.

O her MCP FMVDs show results simlar to Federa
Market Order 32. The PPD for Federal WMarket Order 30 of
t he Upper M dwest averaged $0.24 per hundredwei ght for the
24-month period from June 2021 through May 2023. During
this period, there was one nonth when the PPD was negative
and three nonths when the PPD was positive and under $0. 15
per hundr edwei ght.

I n Federal Market Order 51 (California) the PPD
averaged $0. 91 per hundredwei ght for the sane 24-nonth
period. During this period there was one nonth when the
PPD was negative and five nonths when the PPD was positive
and under $0.50 per hundredwei ght.

For five nonths of the 24, exanple, June 2021,

Sept enber 2021, October 2021, My 2022, and April of 2023,
all three FMM>s had | ow or negative PPDs. Updating the
conponent values used in the Cass | skimmlk price
forrmul as woul d hel p address the | ow or negative PPDs that
lead to m Ik sales revenues to be depooled. Wile
depooling is permssible in FMM3s, this activity adds to
di sorderly marketing when it becones pervasive. The nore
mlk participating in the pool, the fewer incidences of

di sorderly marketing will occur.
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Attracting MIk from Qther Uses to Serve the
Class | Market. Updating the conponent formula used to
the calculate the Class | skimmlk price will result in
an increased Class | skimmlk price. This increased
price would be reflected as an increase in the FMMO PPD or
uniformskimmlk price.

The Class | price and the PPD are adjusted based
on the plant location. As an exanple, in the Federal MIKk
Marketing Order 32, the base zone is Kansas City with a $2
per hundredweight Cass | differential. The FMMO 32
Class | differentials range from $1. 70 per hundredwei ght
in Sioux Falls, South Dakota (the low) to $2.60 per
hundr edwei ght in central Okl ahonma (the high).

Fluid plants in Col orado have either a $2.45 per
hundr edwei ght or a $2.55 per hundredwei ght O ass |
differential. The Cass | differential in |owa/ Nebraska
area ranges from $1. 75 per hundredwei ght in Dubuque to
$1. 85 per hundredwei ght in the Omha, Nebraska area.

The Cass | differential in St. Louis, Mssouri
area i s $2. 00 per hundredweight. This gives Sioux Falls a
price that is $0.30 per hundredwei ght | ower than Kansas
Cty. Based on the 24 nonths from June 2021 through My
2023, the Sioux Falls price, in and of itself, would not
be sufficient to attract additional mlk for fluid use,
about 30% of the tine.

The sanme is true for the distributing plant in
Dubuque, lowa. The price there is $0.25 per hundredwei ght

| oner than Kansas City, so it is a nickle hundredwei ght
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better position than Sioux Falls. Dubuque plant is

| ocated in a mlk shed that has nunerous nmanufacturing
plants and that are very price conpetitive. MIk from
Nort heast | owa and surroundi ng areas have becone a reserve
supply for the St. Louis market (which has the sane

Class | differential as Kansas City).

The Class | value in St. Louis is $0.25 higher
t han Dubuque, but that price advantage is quickly absorbed
by the extra freight required to get the mlk to St
Louis. This leaves distributing plants in the St. Louis
area wwth a lower Cass | price than the price necessary
to attract reserve supplies if the additional freight
costs are consi dered.

The Class | skimmlk price fornmula does not
create difficulties in only in Federal Market 32, but
simlar markets -- simlar exanples can be found in other
Federal WMarket orders.

And the problemis not only found in the MCP FMMO.
In fact, it's even worse in FMMOs using the skimbutterfat
pricing. Non-MPC -- non-MCP FMM>s end up trying to
attract mlk fromsurrounding areas wwth MCP. FMVO 7
pulls reserve supplies from FMMO 126 and FMMO 5, depends
on the mlk being shipped from Federal Market 1 and 33.

The skimand butterfat pricing used in Federal
Mar ket Orders 5 and 7 conpete poorly with the conponent
val ues available in the MCP orders. The Cass | price
with the current fornmula results in FMMO prices that,

adj usted for distributing plant |ocation, do not
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adequately conpensate the reserve supply for pulling mlKk
out of the manufacturing plants and delivering that mlk
for fluid use instead. This price msalignnent can be
partially solved by updating the nonfat solids conponent
values used in calculating the skimmlk -- Cass | skim
mlk price.

The current skimm |k conponent factors contribute
to the difficulty of attracting mlk for fluid use.
Class | price is sinply not adequate to pull the mIk from
reserve supply manufacturing uses.

Prairie Farns expresses its appreciation to the
Secretary of Agriculture and the Dairy Division for
hol ding this hearing. W strongly reconmend the Secretary
to adopt Proposal 1 from National M1k, update the mlKk
conmponent factors and the skimmlk price fornulas. This
will pronote orderly marketing of mlk, along with
ensuring an adequate supply of mlk for the Cass |
operators to serve their markets.

Respectfully submtted, Chris Hoeger on behal f of
Prairie Farms.

Q Thank you, M. Hoeger

Just a couple of questions. | want to follow up
on sone information that has evolved as we have heard sone
exam nations this week.

You understand that Federal Orders allow
cooperatives to rebl end?

A Correct.

Q And does Prairie Farnms rebl end?
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A No. W are not -- as part of managenent, |'m not
al l owned, when | set the pay price for the producers, to
r ebl end.

Q What is your understandi ng of why you have t hat
policy?

A. The board expects the managenent to operate the
co-op to provide themthe strongest price avail able as
announced, and we're to pay that announced price. [|If |
don't, | probably wouldn't be sitting here.

Q And as far as you have been a part of Prairie
Farns, are you aware of whether it's ever rebl ended?

A. Not in the -- not to ny know edge in the history
of Prairie Farms.

Q Ckay.

M5. HANCOCK: Your Honor, | think consistent with
the others, we'll wait to offer Exhibit 77 into evidence
until cross-exam nations are conpl et ed.

THE COURT: Yes. Cross-exam nation?

The hearing reporter requests another ten-mnute
break. Let's cone back right at 4:00.

(Wher eupon, a break was taken.)

THE COURT: WM. English, do you have all the
docunents you need?

MR. ENGLISH: | do. | have notified Ms. Hancock
about Exhibit 39 and 40. Thank you.

CRCSS- EXAM NATI ON
BY MR ENG.I SH:
Q So Exhibit 39 is what | was referring to when
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was having ny conversation with Dr. Bozic. It is |abeled
Adj ustments to Federal Order Perfornmance Standards Shift
Requi renments and Diversion Limts 2010 to Current. And
Exhibit 40 is | abel ed Request to Change Performance

Requi renents by Order 2010 to Current.

So as | discussed with Dr. Bozic, in order for
mlk to be producer m |k under Federal Orders, it nust
meet m ni mum performnce standards, correct?

A Uh- huh. Correct.

Q And that is, in order for dairy farners to share
in Class | revenues, it is inportant that ml k be
avai |l abl e under those performance standards, correct?

A Correct.

Q And that is one, if not the nost significant way,

t hat Federal Orders can assure that mlk is actually

available to Cass |, correct?
A. Correct.
Q So when we | ooked at Exhibit 39 -- | know you are

under Order 32, so let's start with that.
According to Exhibit 39, there have been no

adj ustnents made to the performance standards in Order 32,
ei t her upwards or downwards, correct?

A That is correct.

Q Ckay. Now, are you aware there's -- whether
there's been any requests nade?

A Not that |I'maware of at this point. One thing |
will preface is that as being the VP of Prairie Farns, |

have been in this role for three years, as | have served
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ot her executive roles.

Q So -- but if we |ook at Exhibit 40, Exhibit 40 is
t he Request to Change Performance Requirenents by O der
2010 to Current.

A Ckay.

Q And the cover sheet says, if you get down to
Order 32, received two requests, both deni ed.

I f you could turn to page 5 -- |I'll represent to

you the 5 is very hard to see, but it's the page between 4

and 6. It's easy to see 4 and -- the 5is at the very
cutoff at the bottom of the page, so -- but it's the only
page | abel ed Central Order Nunmber 32.

A Correct.

Q And | thank USDA for being nmaybe overly inclusive
here, because it was 2010 to current, both of these are
from'0l and '03 -- 2001 to 2003. So assum ng that USDA's
data request is conplete, and | do, there have been no
requests in Order 32 since 2003, correct?

A Correct.

Q So goi ng back to Exhibit 39. I'mjust going to
briefly summarize. The Order 1, the shipping standard is
20% correct?

A Uh- huh.

Q But it has been revised down periodically to
various levels, but to 10% effective Septenber through
Novenber of 2023, correct?

A Correct.

Q And in sone tinmeframe |ike 2015 it was actually
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5% correct?

A. Correct, in June to August, yeah.

Q So, yeah, for Septenber, Novenber 2023 it's been
| owered from 20%to 10%

Simlarly, in Oder 30 it was |lowered from10%to
8% in 2017 to 2019, correct?

A Yes.

Q And from May 2019 through July 2022 it was | owered
to the 8% to 6% correct?

A Correct.

Q And then from August 2022 to the current, so the
most current tinefrane, it was lowered from6%to 4.5%
correct?

A Correct.

Q Ckay. So simlarly, Oder 33 -- and, yes, there's

different nonths -- but basically, all of those have been
| owered as well, correct?
A Correct.

Q And simlarly, so in Order 33 also, diversion
[imts have been increased, at least in the fall nonths,
correct?

A Correct.

Q And then we have Order 124, which is Pacific
Nort hwest, and effectively since July of 2019 through a
request that was granted July of 2023, it -- it's been
| onered from20%to 15% correct?

A Correct.

Q And finally, Arizona was |owered in February of
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2015 until requested change from20%to 15% correct?

A Correct.

Q So since those are nechani sns for Federal Orders
to assure mlk gets to fluid plants, | nust say | amaquite
confused by your comment, the Class | price is sinply not
adequate to pull the mlk fromreserve supply
manuf act uri ng uses.

A The transportation -- the mlk continues to get
farther and farther away fromthe St. Louis market, as |
have referenced. Northeast |owa has been a strong supply,
that is now continuing to shift. W have now started to
pull some mlk fromother areas that are farther and
farther away. Hence, the transportation costs are driving
some of that.

In fact, | didn't -- | have -- people have noticed
today that | have had to step out maybe a couple tines
this afternoon. [I'mshort five loads of mlk that needs
to be in St. Louis tonorrow night by 6:00, so --

Q WI Il you, tonorrow, be making a request to the
Order 32 Market Administrator to --

A Todd, can | nmake that request right now?

No, | have not nmade that yet. W are -- we
have -- we have got good supply partners who we're naking

arrangenents to take care of that. W have not gone to

t hat st ep.

"Il be perfectly honest, as many years that |
have been working in 32, | wasn't aware that | could nmake
t he request there. | have always known 30 | could. But |
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1 guess |'ll have to --

2 Q "1l help you out. It's under Section 1032.7(Q),
3 paragraph (g). GCkay? |'m happy to provide that. Pl ease
4  submt.

5 MR. ENGLI SH: Thank you. | have no further

6 guestions. Onh, |let ne have the tabl es back.

7 THE W TNESS:  Sur e.

8 THE COURT: Any further cross by anyone other than
9 AMS?

10 MR, ENGLISH I'msorry, |I'mdone. | thought |

11 made that clear.

12 THE COURT: No cross from anyone.

13 AMS, | take it you have sone.

14 CROSS- EXAM NATI ON

15 BY MR W LSON:

16 Q Good afternoon, M. Hoeger.

17 A. Good afternoon, M. W/Ison.

18 Q Just for clarification, you reference many tines
19 in your testinony nonfat solids conponents -- nonfat solid

20 conponents.
21 Are you -- is your description of that nore than
22 just what the Federal Order prices of Classes Il and |V of

23 nonfat solids?

24 A. No, just what the Federal Order.

25 Q Let nme rephrase.

26 A Ckay.

27 Q Does that include protein and other solids?
28 A Yes.
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MR. WLSON:. Thank you.
CROSS- EXAM NATI ON
BY MS. TAYLOR
Q Good afternoon
A. Good afternoon, Ms. Tayl or.

Q | just have one question. |If you could expand for

the record about Prairie Farnms' nenbers. You have 668
dairy farns. Can you tal k about the percentage of those
t hat woul d be small busi nesses under the small business
definition?

A. Well, our average dairy farmis about 175 cows,
175 to 200 cows. Average nonthly production is about
325, 000 pounds per nonth. So the mpjority, nore than
hal f, the majority do fall under the small business
classification of $3.75 million in revenue.

Q Thank you.

And we had sone conversations this afternoon on
ri sk managenent, and | know we'll have sone nore next
week. And while you are an enployee Prairie Farns, can
you tal k about the use of risk managenent that your
menbers do or do not use?

A Many of our menbers use a wi de variety of risk
managenent tools out in the marketplace. Mny use DMC
Some use DRP. Sone al so use futures contracts. Prairie

Farns does offer a forward-contracting program

In fact, one of the unique things that we offer as

far as the forward-contracting programfor dairy producers

is, is we have what we call a snall producer
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forward-contracting program so they are able to hedge or
use -- go call in and lock in a futures price based on

| ess than 200, 000 pounds, because the standard futures
contract is 200,000 pounds, so if they only want to | ock
in 50,000 pounds, they are able to do that. And the co-op
then takes on sone of that risk until we get an
accunul ati on of 200, 000 pounds and we actually lock in the
price ourselves as part of our forward-contracting

progr am

Q Ckay. And when it conmes to inplenentation of any
changes, your nenbers are supportive of whatever those
i npl enentations are that National MIk has?

A. Yes, they are -- they are in support of National
MIk's 12-nonth del ay, because of the future risk
managenent issues that have been discussed earlier today.

Q Ckay.

A. O yest erday.

Q Is it all running together? W're only on day
t hr ee.
A Yeah.
M5. TAYLOR: Okay. | think that's it. Thank you.

THE COURT: Is that it?

Re-cross? Redirect?

M5. HANCOCK: Your Honor, | have nothing further.
| would just offer Exhibit 77 into the -- as an exhibit.

THE COURT:  Yes.

Any obj ecti ons?

Exhibit 77 for identification is received into the
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record.
(Thereafter, Exhibit Nunber 77 was
recei ved into evidence.)
M5. HANCOCK: Thank you for your tinme, M. Hoeger.
THE WTNESS: Thank you.
THE COURT: So what's next? | think NWPF said
that, if | understand Ms. Hancock, she said that was the
| ast witness they had ready to go today.
MR HILL: | believe that's the case, so | don't
believe there is anyone left to go today.
THE COURT: (kay.
M5. TAYLOR: No. | do have one housekeeping item
when we w ap up.

THE COURT: You have an itemthat we can di scuss?

Ckay.

M5. TAYLOR: Well, | just wanted to | et everyone
know in -- Sean, can you put the webcast back on,
actually? For the people listening, | wouldn't |ike them

to think that that chair is talking to them

| just wanted to | et everyone know and those
wat ching that this afternoon we did post on the hearing
websi te producer testinony guidelines to give nore
i nformati on on how producers can register to testify
virtually. The first time for themto do that is next
Friday, and registration wll open on Mnday at
12:00 a.m -- 12:00 p.m Eastern, 9:00 a.m Pacific. And
there's information on the website that people can | ook at

over the weekend to make sure they understand how that's
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going to happen. So | just wanted to nake everyone aware.
THE COURT: Thank you, Ms. Tayl or.
Anything else in the nature of housekeepi ng or

anything else that we left that's pending we need to talk

1
2
3
4
5 about? Anyt hi ng anyone needs to update ne on?
6 Very well. Wth that, we will see everyone at
7 8:00 a.m on Monday. Thank you. Have a |ovely weekend.
8 (Wher eupon, the proceedi ngs concl uded.)
9 ---000---
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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STATE OF CALI FORNIA )
SS.
COUNTY OF FRESNO )

I, MYRA A PISH, Certified Shorthand Reporter, do
hereby certify that the foregoi ng pages conprise a full,
true and correct transcript of my shorthand notes, and a
full, true and correct statenent of the proceedi ngs held

at the tinme and pl ace heretofore stated.

DATED: Sept enber 6, 2023

FRESNO, CALI FORNI A

MYRA A. Pl SH, RPR CSR
Certificate No. 11613
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