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MONDAY, JANUARY 29, 2024 -- MORNI NG SESSI ON

THE COURT: Al right. W're back on record. It
is 2024, January 29. It's a Monday. It's approximtely
8:01 a.m Eastern, and this is Day 48 of this mlKk
heari ng.

| know we have a nunber of prelimnary matters. |
think 1'd like to get into the testinony before we go into
nost of those.

What prelimnary matters should we address before
resum ng testinony?

M5. TAYLOR: Good norning, Your Honor. | know |
have a list of witnesses that need to finish up the week,
and | was just wondering if parties mght put that on the
record so we all have the sane list. | don't know if ny
list is correct. So we know what to expect.

M5. VULIN. Good norning. Ashley Vulin with the
M I k I nnovation G oup.

We'll be starting with Dr. Stephenson addressing
t he questions that arose at the end of the prior testinony
on Proposal 20. And then we will also have Ms. Sally
Keefe in opposition to Proposal 21. | expect she will be
| ast or near last at the end of the hearing once we
concl ude the remai nder of Proposal 20 w tnesses.

THE COURT: Now, Ms. Vulin, conme back to the mc
for just a mnute.

Did you notice how enornously sensitive it is to
whet her you are two inches fromit?

MS. VULIN. | did, Your Honor. So | will Dbe

TALTY COURT REPORTERS, INC. 11390
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better --

THE COURT: We have a little bit of a different
systemthan we did last tinme, so we'll all have to be a
little nore m ndful.

M5. VULIN. Thank you for the rem nder.

M5. HANCOCK: Good norning. N cole Hancock,

Nati onal M IK.

W'l | have Jeff Sinms in opposition to Proposal 20,
and Carl Rasch in opposition to Proposal 21. M. Sins
will go following Dr. Stephenson, and M. Rasch will plan
on today or tonorrow.

MR. ROSENBAUM St eve Rosenbaum for the
| nternational Dairy Foods Associ ati on.

We have three witnesses. W have M. Mke G es,
who we anticipate will testify today on Proposal 19. W
have Steve Gal braith, who will testify on Proposals 19 and
21, potentially today. And we have Kyle Powell who w ||
testify on Proposal 21 tonorrow

MR. M LTNER  Thank you, Your Honor. |'m Ryan
Ml tner representing Select MIk Producers.

W will not have a witness this week. W
i ndicated that to counsel |ast week, but we wanted to put
that on record. W were discussing having a producer who
was going to be here today, but he will not be testifying.

THE COURT: And | notice Carl Rasch's nane is
spelled GA-RL, RASCH

"' mnot sure Steve, that | know Steve Gal braith's

spel | i ng.

TALTY COURT REPORTERS, INC. 11391

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS January 29, 2024
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

MR. ROSENBAUM That's G A L-B-R-A-|-T-H

THE COURT: That's what | wote down. Anazing.
Ckay. G eat.

Is there anything else prelimnary to the w tness
testi nony?

Al right. 1'd ask the wtness again to state and
spell his nane for the record.

THE WTNESS: My nane is Mark W St ephenson.
That's MA-R K S T-E-P-HENSON

THE COURT: Dr. Stephenson, you remain sworn.

MARK STEPHENSON,

Havi ng been previously sworn, was exam ned

and testified as foll ows:

THE COURT: And we have sone exhibits to mark, do
we not ?

M5. VULIN: Yes, Your Honor. The first is
M G Exhibit 16C, as in cat, and we'd ask that that be
mar ked as Exhi bit 490, please.

THE COURT: 490 yes.

(Thereafter, Exhibit Nunmber 490, was marked

for identification.)

MS. VULIN. The second is MG Exhibit-16D, as in
dog. W ask that be marked as Exhibit 491.

THE COURT: Now, does it have about 59 pages?

M5. VULIN. It does, Your Honor. |It's an Excel
spreadsheet submtted to USDA in Excel format, but we have
printed it here.

THE COURT: Very good. And that is going to be

TALTY COURT REPORTERS, INC. 11392
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS January 29, 2024
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

491? Yes.
(Thereafter, Exhibit Nunber 491 was narked
for identification.)
M5. VULIN: Correct, Your Honor.
Next is Exhibit 16E, and that will be Exhibit 492.
THE COURT:  Yes.
(Thereafter, Exhibit Nunmber 492 was narked
for identification.)
MS. VULIN: And finally, Exhibit --
M G Exhi bit 16F, and that will be 493.
(Thereafter, Exhibit Nunber 493 was narked
for identification.)
THE COURT: |'m caught up. Thank you.
You may proceed.
M5. VULIN:.  Thank you, Your Honor.
DI RECT EXAM NATI ON
BY MS. VULIN:

Q Good norning, Dr. Stephenson.

A. Good nor ni ng.

Q Thank you for joining us again

A Good to be here.

Q So you had previously submtted sone data to USDA
refl ecting shadow prices for Class | and Cass |11,
correct?

A Correct.

Q And | understand that in response to sone
guestions --

THE COURT: Let's make sure our nics are good.

TALTY COURT REPORTERS, INC. 11393
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THE WTNESS: Are they on? Yes.
THE COURT: It's on, but your voice is softer than
Ms. Wulin's. | would like themto match. So either,
Ms. Wulin, you could step back a bit, or,
Dr. Stephenson --
THE WTNESS: I'Il try to nmake sure |I'mtight.
THE COURT: Al right. Thank you.
BY MS. VULI N
Q And | understand that in response to sone
guestions you went back and | ooked at that data again,
correct?
A. | did. Yes.
Q And so you have sone docunents here to correct and
suppl enent that prior data; is that right?
A. | do. And also to explain just a little bit about
t he derivation of those data.
Q Ckay. Thank you
So just to identify the docunents that we have
mar ked, first we have Exhibit 490, and that's your witten
expl anation of an additional testinony, correct?
A Correct.
Exhibit 491 is the corrected dataset?
Correct.
Exhibit 492 is the corrected map?

> O > O

Correct.
Q And Exhi bit 493 is a box-and-whi sker chart that
reflects the corrected data?

A. That's correct.

TALTY COURT REPORTERS, INC. 11394
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Q Geat. So we'll just start at the begi nning.

Were you able to identify the issues with the
dat a?

A Yes, | was. And | would thank Ms. Taylor for her
probative questions, and the AMS staff for having spotted
t hat .

The -- when we run nodels, we're typically | ooking
at aski ng oursel ves what woul d happen if we had a change
in sonething. W would then typically go through our
basel i ne cal cul ati ons, which are our best representation
of the way the dairy world actually | ooked and worked at a
particular point in tinme, as in March, or Septenber, or
May, or whatever the nonth may have been, in this case,
year 2016, and that beconmes our baseline. And then when
we run scenarios, we will do sonmething |ike inpose a new
plant in a new | ocation, and then ask ourselves, "What
di fference does that nmake?" And that's a conparison to
t he basel i ne.

Apparently | had chosen one of the scenarios that
we had run as the data form and not the baseline data.

Q And so you went back and pulled that origina
basel i ne data, correct?

A. | pulled the original baseline data right fromthe
nodel dunp that we get, the | arge anount of data that
comes out of there, and then did the calculations again to
do all of the county-level distributions.

Q And Exhi bit 491, which is also M G Exhi bit-16D

reflects that corrected baseline data, correct?

TALTY COURT REPORTERS, INC. 11395
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A. That's correct. And in this case, it was asked
last tinme why we had additional precision on the data
tabl e, because the data that had been presented earlier
for National MIk's nodel runs by Dr. Nichol son were
rounded to the nearest dine, and so | rounded these to the
near est di ne.

Q And did you confer with Dr. Nicholson at all in
your -- the research to identify the baseline data?

A. | did. W did go through this. | also had sone
guestions about the nodel coding and the way that we were
cal cul ating the dual values in there.

Q And so are you and Dr. Ni chol son confident now you
have the origi nal baseline data?

A Yes.

Q G eat.

And so with the corrected data, you said you

re-ran your cal culation of the difference between the

Class | shadow price and the Class Il shadow price,
correct?

A That's correct.

Q So if we could pull up the PowerPoint, please.

Now, this first slideis fromMG Exhibit-16B.
That was the data that contained the error,
correct?
A That's correct.
Q And this is fromExhibit 451, | wll note for the
record, at page 10. So this is the prior map.

Now, if you could go to the next nmp, please.

TALTY COURT REPORTERS, INC. 11396
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A. There. Sorry.

Q No probl em

So this is the corrected difference map found in
M G Exhi bit-16E?

A. This is the corrected map. And | woul d just
stress that the colors may | ook sonewhat nore intense on
here. That was just ny choice of color selection. And
apparently I didn't precisely match what the previous nmap
was, but the connotation is the sane.

Q You say "the connotation is the sane.”

What -- what simlarity or consistency is there
bet ween what you had previously presented and this
corrected map?

A. Well, the simlarity is that the red areas are

showi ng pl aces where the margi nal val ue, the shadow pri ce,

if you wll, of Cass IlIl is greater than the shadow price
of Class |I. The green areas are where Cl ass | shadow
prices are greater than Cass IIl. And those gray areas

are zones where they're approxi mately equal .

Q And the conclusions that you previously presented
based on the difference data that you cal cul ated, did
those still stand with the corrected data?

A. Yes. They, in nost cases, are within, you know, a
few cents of one another any place you are |ooking at. So
the differences, if they were close to $3, were close to
$3. If they were $1, they were close to $1. So they were
not nuch different.

Q And your prior conclusion or the takeaway from

TALTY COURT REPORTERS, INC. 11397
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your data regarding the inpact of manufacturing and
Class | and the supply of mlk, do those conclusions still
hold with the corrected data?

A They do.

Q And if | conpare these maps, the area where
really identify any difference seens to be kind of Nevada
and a little bit in California; is that right?

A. Yes. The previous map, and | can perhaps pull
that up again over here, you will notice in this area that
the California/ Nevada maps al nost stand out on a state
line basis as being particularly green in -- in an area
bordered by red-col ored counti es.

Over here in the new data, it's not as nmuch. It's
nore green in the popul ous areas of California and a
little bit in Nevada. But it |ooks a bit snoother and not
just bordered by states.

Now, when | go back and was trying to ask nyself,
what coul d possi bly have been different between these
runs?

In the 2016 nodel iterations, it was the first
time that we were trying to inpose plant-1level constraints
of volunme of processing. Now, clearly we don't have
information on all plants in the country, but we do have a
good i dea about the volune going through a | ot of the
plants in the country. And ny belief is it wasn't
docunented or noted on that particular one, but it was
when we had plants that were probably excessively

constrained in California and Nevada. Doing that would

TALTY COURT REPORTERS, INC. 11398
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have neant their shadow price val ues would have risen for
the fluid plants in that area.

Q Thank you.

And | know we can parse out the county |evel data.
But do you have any -- is your takeaway intended to be a
| ocal i zed county-level analysis, or is it nore an industry
or nationw de conclusion that you are presenting?

A. Well, | think the story line that | would like to
try to | eave and have people aware of is that our industry
has changed quite a |lot over the decades, and it's now
cone to the point where the manufacturing portion of the
i ndustry is highly conpetitive, and in particular, in sone
regions of the country, and | don't think really can be
ignored in a lot of the regulation that we do. W -- we
have to recogni ze that those plants are very conpetitive
and they are creating the products that consuners in this
country want. So it does make it difficult for sone of
the plants, like fluid plants in those regions, | think to
conpete with pool ed values of -- of the O ass |
differential.

Q And you were al so asked about whether or not there
woul d be a shadow price of zero in any county.

Can you just briefly explain to us howthis zero
shadow price works within the USDSS?

A. Yes. There -- there wll always be a zero shadow
price val ue.

Now, | should nmake sure that |I clarify this by

| etting you understand that when we are doing the nodel at

TALTY COURT REPORTERS, INC. 11399
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this point in tinme, we don't have mlk price values, we
have conponent values. But we get back to mlk price

val ues by creating a standardized mlk value fromthe
conponent. So that's 3.5 pounds of butterfat and

3.1 pounds of protein, 5.9 pounds of other solids. That
gi ves us a hundredwei ght equi val ent of shadow price val ue
at | ocations.

When we have those values, there will always be a
zero val ue sonmewhere. And recogni ze that we have shadow
prices at all areas with constraints. So for exanple,
farmm | k production, as given, is constrained. There's
no nore mlk at a point than -- than we say there is, and
there will be a shadow price value for those products.
There are shadow price values at plants, and we can | ook
at just Cass | or just Cass IIl or all plants where you
have shadow price values for demand for dairy products.
And those kind of fall on the spectrum

Fluid mlk plants, if they are at exactly the sane
| ocation as the adequate or surplus raw mlk supply, may
have a zero-point value. But if the plant is not exactly
at the mlk supply, if mlk has to travel sonme distance to
get there, then the fluid plants will have a very | ow
shadow price near that area, but it's not going to be
quite zero.

So in this particular case, the | ow point was
actually at Boise, |daho, and the val ue was $0. 13 per
hundredwei ght at that plant. So close to zero, but not

zero. The actual zero value is going to occur at a raw

TALTY COURT REPORTERS, INC. 11400
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mlk supply.
Q At a point within the county?

A. May be.

Q Potential ly?

A. Maybe not within the county, but nearby, yes.

Q And there's also rounding of the data, correct?
A. Yes. And when we're rounding, there are two

effects of rounding. One of themis this kriging
nmet hodol ogy that we use. That $0.13 takes place at a
poi nt in Boise County, and we have to calculate the
average values for Boise County. And that's influenced by
the other fluid mlk plants that woul d be sonmewhere
near by, and so the average of Boise County can cone up.
If it comes up above $0.15, for exanple, by that average,
then the rounding to $0.10 increnments is going to give you
a $0.20 value, which is what it has in this particul ar
case.

Q And are you confident that the data that you are

presenting here, the corrected data, is accurate?

A. To the best of our capabilities, it's accurate.
And | nean, | obviously amnot going to do this quickly to
get back here. | wanted to nmake sure that the data are
accur at e.

Q And if you were to run this sane conparison with
2021 data, know ng what you know about the industry, do
you expect it to be qualitatively simlar or substantially
different?

A. | think it would be qualitatively very simlar.

TALTY COURT REPORTERS, INC. 11401
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We have now got at |east the exanple of two nodel runs
with 2016 data: The first one, the one that was a
scenario that we had run, and then this baseline data.
And | think that you can see that there are differences,
but qualitatively, the story line is the sane.

Q And | understand that you wanted to provi de USDA
w th another visualization of this data, correct?

A | did. | thought it would be hel pful.

Q So if we could go to the next slide, please. And
this is MG Exhibit-16F, which has been nmarked as
Exhi bit 493.

So this is our friend, a box-and-whisker chart,
correct?

A. It is. And | would not have probably chosen to
toss that up here except that | understood that Ms. Keefe
has al ready expl ai ned what the box-and-whi sker plots are
to the group.

Q Thank you.

So can you wal k us through what this
box- and- whi sker chart shows us about the C ass | shadow
price in conparison to the Cass |IIl shadow price.

A Sure. | have two box-and-whi sker plots for each
of the 11 Federal Orders, and one of themis show ng the
Cl ass | shadow prices, and the other one is show ng the
Class Il shadow pri ces.

| think the box-and-whi skers are nice because they
gi ve you not only an idea about the range in val ues that

you can see in any given area, but also the distribution.
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You know, in other words, are the data relatively tight
around the observation or do they have long tail s?

So just as an exanple, in this Appal achi an val ue,
the long and tall box-and-whiskers plot are the O ass |
values. So there is a distribution of values that goes
from oh, roughly a value of 3 to a value of maybe $5. 80,
sonet hing like that.

Q And what does that tell us about the val ue of
Cass | mlk in that order?

A. Wll, it tells you that there are sone plants
obviously in different | ocations, and sone of them have
easi er access to mlk supplies and ability to process in
that region. Those would be the | ower shadow price val ue
plants. And those plants that are nore constrai ned or
having a nore difficult tine getting mlk to the plants
are going to be up here at the upper end of that range.

Q Thank you.

And then next to it, what is the plot with the two
yellow carats I'mtold they are call ed?

A. Yes. These snull er box-and-whi skers plots
represent the Cass IIl distribution of observations in
t he Appal achian order. So you can see that those are nuch
tighter, nmuch cl oser together.

The reason that the distribution is not as |arge
i s because these are plants that can take those sane
conponents that are available in mlk and condense them
into a much nore nutrient-dense package that can be

shi pped | onger distances, if needed, so we don't see as
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big a distribution for Cass IlIl. That doesn't nean that
they aren't different. Even within the Appal achi an order
they are different, but as you nove over to Arizona, Las
Vegas order, you can see that they have di m nished there,
California and so forth. So they do differ. Scale can be
quite different, though, for these plants. It is nuch
tighter than it is for the fluid plants.

Q And if |I'mconparing, because they are next to
each other, the Appal achian order where there's overlap in
t he box- and-whi sker plants between the Class | and |1
shadow prices, whereas when | nove to the Arizona order
the Cass Il shadow prices are far above what the
distribution is for the Class | prices, what does that
tell us about mlk supply and demand in those two areas?

A. Well, for plants that are represented in the upper
hal f or nmaybe two-thirds of the Appal achi an order where
their shadow price is well above, you know, all of the
Class Ill plants, these would be counties that woul d be
shown in green on the map. And these are plants that
woul d have the ability to attract the mlk that's
necessary because of the value of the product. This is
where cost of bal anci ng probably beconmes nore inportant
than acquisition of the mlk. Plants that are down here
in this area would --

Q When you say "this area,"” you nean the bottom
quarter of the Appal achian order distribution?

A. That's correct. Thank you. The bottom quarter of

that distribution in Appalachia is below all of the
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Class Ill plants. So there are a handful of plants in
Appal achia that would have difficulty procuring mlk in
their plant away from a cheese operation.

When you take a |l ook at the order that's next to
there, Arizona, Las Vegas, the manufacturing plants,
Cass Ill plants, are all well above the fluid plants,
which just tells ne that the value of mlk going into
manufacturing is nmuch higher than it is into the fluid
plants there. Fluid plants would have a difficult tinme
W thout a substantial premium in ny estimtion, to get
mlk into the plant.

Q And that's because the systemis saying that it's
t he manufacturing use of that mlk that's going to be the
hi ghest and best use?

A Yeah, this is the -- the economc realities that
the plants face. There is a market for the product com ng
out of those -- sorry -- a market for the value of the
products com ng out of those manufacturing plants that
will pay themfor that mlk in such a way that the fluid
pl ants would have a difficult tinme matching.

Q And does all of this data reflect maybe a shift in
the role of manufacturing or the role of manufactured
dairy products in the dairy industry conpared to what it
may have been in the 1930s or even in the 1990s?

A. | think so. Wien -- in the earlier part of the
orders we may have had 60 or 70% Class | utilization in
the order. That additional mlk that was there and pool ed

had access to pool dollars that woul d have been adequate
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to pull mlk into those fluid plants. But that's not
necessarily the case any longer, at least in sone of the
regions, that the pool value gets really fairly dimnished
across a | arge volune of mlKk.

Q Thank you.

Anything else on this data that you would I|ike
USDA to takeaway?

A No, | don't think so.

Q And then lastly, just a snall item you were al so
previ ously asked about providing Make Al |l owance data that
sunmari zed the | ow cost, high cost, and average for
pl ant s.

Do you recall that?

A | do.

Q And you identified that you had al ready provided
that data found in IDFA Exhibit 1, which is Hearing
Exhibit 178, starting at page 12, correct?

A That's correct. There are four tables there for
each of the four products that do have the breakouts by
| ow cost and high cost plants, as well as the average. So
ny verbal testinony at the tine had a table that |ooked at
a conparison over years, but it was |ooking at the average
of all the plants and not the high and | ows.

M5. VULIN. If | could have just one nonent, Your
Honor .

THE COURT: Yes. Let's go off record. You can
nmove around a bit. Don't go away fromyour chair. W go
off record at 8:30.
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(An off-the-record discussion took place.)

THE COURT: We're back on record at 8:33.

Ms. Wulin.

M5. VULIN:.  Thank you, Your Honor. Nothing
further.

Thank you, Dr. Stephenson, for returning.

And the witness is available for
Cross-exam nati on.

CROSS- EXAM NATI ON
BY MS. HANCOCK:
Q Good norning. N cole Hancock, National M1k

| just have a couple of questions. Maybe | should
have asked them before to better understand this, but
since you are back and | have a fresher m nd today, | can
try and figure it out again.

If -- if I"'mjust |ooking at Exhibit 492, which is
the map, if | nmaybe oversinplify it, is it fair to say
t hat where we see the green areas or the lighter colored
areas that get into kind of a gray area or white shade,
that's an area where we want to pull Cass | mlk into
t hose areas?

A Vell, we need Class | mlk in all areas. But if
you take a | ook at the very green areas, those are areas
where Class | mlk is needed in the fluid plants, but they
can, with the value of the end product, very well conpete,
| think, with cheese plants in that region.

Their costs here -- relatively high shadow price

values in a state like Florida have nore to do with
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bal anci ng costs than they do with procurenent cost.

Q Ckay. So it means that if it's in the green

areas, there's nore -- Cass | is in a greater conpetitive
posi tion agai nst conpeting Cass Il manufacturing plants?
A That -- that's correct.
Q So do you have to -- you have a greater anount of

bal ancing cost in those areas?

A The bal ancing cost would be the -- | nean, this is
indicating in many of these areas that we have deficit
m |k production. And in the deficit regions of -- you
know, let's just use Florida as an exanple. MIKk supplies
may have to cone from sone di stance during sone parts of
the year, and nmay be pushed away in other parts of the
year. That becones the large cost for Cass | in those

regions nore than is the case in the heavily-surplus

areas.

Q And this was based on a nodel run that was done in
the spring of 20167?

A Yes. This is the flush season values that are

shown in this map

Q And did you ever run it again in conparison wth,
say, October?

A. Well, we always run a flush season and short
season run. | didn't bring that or provide that here.
The col ors woul d have | ooked sonewhat different. |
believe that in the National MIk testinony by
Dr. Nicholson, that you had sone idea about the

di fferences between the flush season and short season
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val ues for the 2021 data.

Q Ckay. So you didn't nmap that to see how it
changes?

A. | didn't map that here, no.

Q Ckay. Did you just map it -- did you map it at

all to know what the differences were?

A. Well, | have in the past, but |I didn't |ook for
that -- and | have never mapped themthis way. This
di fference between the Class | and Il is sonething that

was new to this particul ar testinony.

Q And so you said that there would be a greater
anount of bal ancing that would be required in the areas
that are lighter or nore green?

A My intuition, professional, from having done this
for a long period of tine is that we would have seen this
green area creep a little bit further up toward the Upper
M dwest than it shows on this particular map during the
flush season

Q Maybe you did answer that, |'mnot sure, but
t hought when you were tal king about the -- in Exhibit 493,
t he box-and-whi skers plotting chart, | thought that you
descri bed the Appal achian region as that -- that overlap
between Class IIl and Class | there as having additional
bal ancing costs than in the red areas?

A. Yeah. The additional bal ancing costs are going to
be nore in the green regions. The red areas are probably
showi ng you where fluid plants woul d have nore procurenent

i ssues than they woul d bal anci ng i ssues.
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Q Ckay. Then you woul d have, in those areas, nore
need to incentivize novenent on an on-denmand basi s?

A Yes.

Q Ckay. Two of which are the elenents that go into
the Class | differentials, balancing and incentivizing
nmovenent of m | k?

A That's -- that's the narrative that we have been
wor ki ng under .

Q Ckay. And so this doesn't do anything to suggest
t hat those bal anci ng costs and incentive costs are no
| onger needed, you are just saying it's needed differently

in different areas?

A Yes.
Q kay. And --
A. | think that bal ancing costs are real. Don't --

don't let that be a takeaway nessage.
Q And incentive to nove mlk costs are also real?
A. Certainly.

Q And you specifically focus the conparison of these

shadow prices between Cass | and Class IIl wth the
nodel, so you don't -- you just treat all manufacturing as
nodel ed under Class IIl; is that right?

A No. | -- we could have | ooked at this with

Cass IVincluded. W could have | ooked at this with
Class Il included. | didn't choose to do that. dass Il
is a very large volune product and inportant product in
the country, and so | just |l ooked at Class IlIl as an

exanpl e.
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Q Do you know how your nodel results would have
differed if you woul d have averaged Class Ill and
G ass |V?

A. The C ass |V shadow price values, if you think

about the box-and-whi skers plots, how the Cass |1
box- and-whi skers are rel atively condensed, C ass |V woul d

| ook I'ike that, and they would be at a | ower overall

average value than Cass IIl is. And | haven't | ooked at
Class Il, but I would suspect that they woul d be
internedi ary between Class Il and I.

Q And | think we have established this previously,
but this is a novel approach that -- for which the nodel's
never been used previously; is that right?

A. Well, the data are always there, but we haven't
chosen to ook at them | nean, typically speaking, the
requests have al ways been to | ook at either the prinals,
the flows of, you know, m |k and product through the
i ndustry, or the dual values for Class |, or in sone
cases, we're looking at the dual values for raw m |k at
the farmlevel. So, for exanple, a question may be com ng
to us, how would this inpact farners in the area if we had
any plant or sonething like that.

Q You are not aware of anytinme that the USDA has
ever used the nodel results for -- in the sane way that
you have proffered themin your testinony, are you?

A. |'"'mnot aware that they have used themin any way
other than the Cass | shadow price val ues.

Q Are you aware of -- of the nodel ever being used
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inthis way to support a peer-reviewed article or study?

A. In this way?
Q Yeah.
A. No, this was the first time that this was done.

Q Ckay. And so -- and because the industry hasn't

used it and because it's never been published and peer

revi ewed, we have never had an opportunity to really test

t hi s nmet hodol ogy against real |ife, have we?

2024

A. No. | offered this as an observation that | think

ought to ask additional questions of the way that we're

regulating. |'mnot suggesting that this is the answer to

the way we should be regulating. |'msuggesting that this

shoul d rai se questions about what we're currently doing,
because | think it makes what we're currently doing
difficult.

Q Ckay. So fair enough

It -- it's a way to raise sone questions and | ook

at it through a newlens; is that fair?
A. | think so.
Q Doesn't answer the question of what shoul d be

done, though; is that right?

A. No, it doesn't answer the question of what shoul d

be done.

M5. HANCOCK: That's all | have. Thanks so nuch
for your tine.

THE COURT: It's 8:43. Let's go off record just
nmonent .

(An off-the-record discussion took place.)
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THE COURT: We're back on record at 8:43.
Who will next cross-exam ne Dr. Stephenson?
CROSS- EXAM NATI ON
BY MR M LTNER
Q Good norning, Dr. Stephenson.
A Good nor ni ng.
Q Ryan MItner. | represent Select M|k Producers.
| wanted to ask a few questions about the
box- and- whi sker chart. | think sone of this was discussed

the last time we had a chart like this during the hearing.

| want to nmake sure that ny understanding of what this

represents is the sane as what | previously understood it

to be.

So if I ook at the Appal achian order, for
instance -- and really this, | think, would apply to all
t he boxes -- but the upper and | ower bounds of the

whi skers represent the entire range of data for that
particul ar order; is that correct?
A. For that particular order and that particular

cl ass of plant.

Q Ckay. Now, in between the two whiskers within the

box is a line in the mddle.
That represents the nedian of the dataset?
A. The nedi an, yes.
Q Ckay. And the upper and | ower bounds of the box
itself are the bounds of the second and the third
quartiles of the data wthin that set, correct?

A. That's correct.
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Q What about the shaded area in the box around the
nmedi an, what does that represent?

A It's a shaded area around the nedian. And it's
around the nedian, | think, in all of these particul ar
cases, although the California one |ooks Iike maybe it's
close. But that shaded area represents a 95% confi dence
interval that the true neaning of the data would lie
wi thin that range.

Q Now, if I'"mlooking at California for Class |, the
Nort heast for Class I, and the Upper M dwest for
Class Ill, there's a circle outside of the whiskers. [
guess | also see sone in the M deast and Nort heast.

Those are outlying data points for those
particul ar datasets; is that correct?

A. Those are statistically flagged outliers, that's
correct. They would just say that, statistically
speaking, they lay outside the distribution of the rest of
t he observati ons.

Q And then to the extent for any box-and-whi sker
the nedian is not in the mddle of the box, or the
whi skers are of different |engths, that suggests that the
distribution of the data within that set is not nornal,
right?

A. It can be suggestive of that, yes. | nean, so,
for exanple, if you had a -- well, |ook at the Sout hwest
as an exanple of this. You can see that the | ower whisker
is quite a bit Ionger than the upper whisker. This

suggests that the distribution is skewed toward the upper
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end.

Q Ckay. Whuld you agree that one of the underlying
assunptions for having Federal Order regulation in
pool ing, particularly, is that absent pooling, producers
woul d engage in ruinous conpetition to supply C ass |
pl ant s?

A. It's ny understanding that as a student of dairy
hi story that we have had classified pricing and pooli ng.
The pooling portion of it is to have equitable
distribution of classified pricing to producers. [It's not
equal distribution, as we have zones within the orders,
but it is a nore equitable distribution.

Q As | think about your testinony and | | ook at the
gr aphi cal evidence you have presented, it suggests to ne
t hat maybe you are inplying that that underlying
assunption may no | onger be true?

A. We have had quite a bit of mlk depooling from
orders, and | don't nean just in extraordinary
ci rcunstances, | nean, as in choosing not to pool on a
regular basis. And | think that, you know, that's
synmptomatic of the fact that we have got nore mlk trying
to pool or to -- acted on orders than we have seen
historically fromthe way that orders were first
constructed and built.

| do understand what you are tal king about in

terns of the conpetitive nature, but if the value of the

pool is smaller than it would have ot herw se been, | think
we would find that many farns woul d choose not -- or nany
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2024

suppliers of mlk would choose not to pool their mlk

because it wouldn't be of enough value to themfor the
| ocation of the m |k or the headache of having to deal
wi th paperwork or supplying the pools.

Q If I remenber correctly, the last tine we were
here with you on the stand, you were asked if there is
still arole for price regulation, and specifically,
classified pricing and pooling. M recollection is that
you said that there is.

Do you agree with ny recoll ection?

not sure it was as specific as that.

it. In ny testinony that was offered, | suggested a

possibility where part of the value of what had been

you know, across the order. Which in sonme orders would
not be very nuch value, | understand that.
But, again, |I'mgoing back even a step further

than that to recogni ze what Federal Order's m ssion was,

the fluid markets and to assure an adequate supply of
ml k.

Q Do you have an opi nion as to whether Federa

| agreed there was still a role for Federal Orders. |I'm

procurenment of mlk, and the rest of the val ue be pool ed,

trying to do with that, and that is to service, you know,

the Federal M|k Marketing -- or excuse ne -- to service

A. Yeah. My recollection of the question was whet her

But, yes, | do think that there's still a role for

pool ed across the wide order could be targeted toward the

why they were created in the first place, and what we were
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Orders woul d be nore effective if the geography of the
orders were nore focused on those individual C ass |
mar ket s that you referenced?

A. Can you rephrase that question or --

Q Yeah. Wuld we -- would Federal Orders be nore
effective in achieving their mssion if we had nore
smal | er orders that focused or organi zed around C ass |
geogr aphi ¢ mar ket s?

A. Hi storically, the boundary of Federal Orders
descri bed an area where Class | handlers conpeted for the
sale of their product, and they're conpeting across w de
areas now. | don't knowif that's still an adequate
descri ption of what Federal Order boundaries should be,
but | think that's becom ng very difficult to achieve.

MR. MLTNER  That was ny | ast question. Thank
you very much.

THE COURT: Are there other cross-exan nation
guestions for Dr. Stephenson before | call on the
Agricultural Mrketing Service for questions?

| see no one. | invite the Agricultural Marketing
Servi ce questi ons.

CRCSS- EXAM NATI ON
BY M5. TAYLOR:

Q Good nor ni ng.

A Good norning, Ms. Tayl or.

Q Thank you for returning this week

A You' re wel cone.

Q | wanted to start, | -- | had to race out and pul
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out -- | wanted to pull out your exhibits fromthe | ast
week, so | mght have m ssed part of your explanation on
kind of what you found to be -- what's different than the
ol d versus the new generally.

And | think what | caught was, in the run you put
in two weeks ago, you weren't conparing it against the
baseline, it was against a different run. And you went
back, and this exhibit you are putting in this tinme around
i s sonet hing agai nst what the baseline nunbers were; is
that correct?

A. Yes. These represent the baseline nunbers. The
previ ous testinony happened to be a scenario that we ran.
So in other words, we were |ooking at a change from
basel i ne, sonething that didn't exist --

Q Got you

A. -- but, you know, sonething that we were trying to
i npose to answer a question.

Q Ckay. And then you nentioned that you thought one
of the reasons that kind of California and Nevada stood
out before was that the plants were -- the fluid plants in
t hose regions were constrained in the nodel ?

A Yeah. W do attenpt to constrain all of the
plants within a boundary of what we think they process.

Now, I -- | don't have conpl ete know edge of this,
but we do have contacts with industry sources. W do try
to collect information that gives us an idea about plants,
and we don't constrain that to specifically the nunber

that we have. Rather, we look at a plus and m nus 10%
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fromwhat we think. So there is a range that plants can
process in.

Q Ckay. And so in those two states before, it was
pushi ng up against the constraint is what you said?

A | think that that was the case. Now, | can't tel
you specifically, because when | went back to | ook at the
nodel run that | had reported on last tinme, there were not
notes as to what that scenario actually was. But in that
2016 data, it was the first tinme that we had tried to
utilize our plant capacity information. So there was
quite a ot of work that was done to collect information
about plant processing volune and that type of thing.

Q So inthis run, did you |lift the constraints or
you just maybe made your range plus or mnus a different
percentage? You nentioned before it was plus or m nus 10.

A | f we had questions about it, then we woul d have
gone back and solicited additional information from other
people, if we could, to try to find what, you know,
vol unes those plants may have been. So you can see that
if there's a real need for fluid mlk in an area |ike
Nevada or California, and if plant capacity is not
adequate to supply that volunme of fluid mlk, then you can
have those shadow prices increase rather substantially.

It would be asking for nore opportunity to process there.

Q And that's when we woul d see nore green?

A. Yes. Those shadow prices, the Cass | val ues
woul d have been hi gher.

Q Ckay.

TALTY COURT REPORTERS, INC. 11419
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A. | shoul d perhaps at | east comment, too, that we
have the volune estimates on quite a | arge nunber of the
plants in this country, and the total volunme accounted for
by those plants -- they tend to be the | arger operations
as well -- is close to 90% of the volune of total mlk
produced in the country. So the additional 10% of vol une
is dispersed over quite a lot of smaller plants. Those
plants are available for operation. They are just not
constrai ned because we don't know what they process.

Q Ckay. Okay. So | just want to nmake sure we're
all clear. So this is -- you didn't rerun anything. You
had your baseline nunbers, and that's what we have in
t hese exhi bits?

A. Can -- can you say that again, please?

Q Sure. This is -- the baseline -- you didn't --

t he baseline nunbers didn't change between this set and
the other set of nunbers. |It's just that this is actually
reporting now baseline nunbers, and before it was
reporting out a change for the baseline?

A Ei t her the change fromthe baseline or runs that
we were nmaking trying to get to the baseline. So our idea
of the baseline is the best that we can do to represent
the dairy industry as it existed at that point in tine.
And | don't recall if that set that | had used before was
as we were trying to get to the baseline nunbers or if it
was a scenario fromthe baseline nunbers, but it was a
nodel run that was not what we considered to be the
basel i ne of 2016.
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2024

Q Ckay.

A. | mght just also nention, though, that even
t hough there are differences between the data presented
before and this, | think that qualitatively, the results
are quite robust. | nean, they look fairly simlar. |
mean, the story that | was trying to show, denonstrate,
you know, is the story that is in both of these naps, |
t hi nk, even though the | ow point wasn't in Idaho.

Q | do appreciate you going back to | ook at this,
t hough. | know it takes quite an effort, and so | do want
to thank you for doing that and com ng back here.

A. You' re very wel cone.

Q | did have one question on the Make Al |l owance
guesti ons.

So | think if I caught correctly, you nentioned
you had put highs and lows, and I think it was
Exhi bi t | DFA- 1.

A. Yes, there are -- Hearing Exhibit 1787
Q Yeah. Yes.

And | was -- | went back and | ooked at the online
copy. And so you -- you did have highs and lows in there
for your 2023 survey. | think what we were | ooking for
were highs and | ows of the non-transformed nunbers in the
2021 survey.

A Oh, okay.

Q Yeah.
THE COURT: Wen would you |ike to conme back?
M5. TAYLOR. Well, if we're done, maybe he can --

r TALTY COURT REPORTERS, INC. 1
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| won't speak for him But we'll be here today and
t onor r ow.
THE WTNESS: | won't. | didn't bring those

val ues, and apparently | didn't understand what you were
requesti ng.
BY M5, TAYLOR

Q Ckay.

A. | -- | can pull those together if you really want
them but I"'mnot sure how to submt themto you.

Q Yeah. | don't think we'll be able to submt them
after we close the hearing, unfortunately, so -- okay.
That woul d be --

THE COURT: Ms. Wulin?

M5. VULIN: Could I propose that either M. Brown
or Ms. Keefe could submt themtonorrow? O at | east
let's ook into that. W'Ill see.

M5. TAYLOR: | would be great with that, but |
don't know if fromny attorney's perspective he would be
good with that, so how about we circle back on that. One?

M5. VULIN. That's fair.

THE COURT: Wbuld you articulate again what you
need?

MS. TAYLOR  Yes.

BY MS. TAYLOR

Q What we're |l ooking for, we're just trying to get a
full conprehensive set of data over whatever years we can
get, and then we can make conparisons to kind of | ook at

changes.
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So in IDFA-1, you put in 2021 study nunbers based
on your non-transformation allocation of unallocated
costs, and you put those in as averages in the text of
your docunment. \What we're looking for is the high and | ow
breakouts of that non-transfornmed nunbers for the 2021
survey.

A. |'d have to | ook here, but I'mpretty sure that
t hese are the non-transfornmed nunbers in 178. \Wat --
what is not non-transfornmed are the earlier years.

Q Right. That's what |I'mlooking for. You put 2023

in, and you used the -- I'lIl call it the old allocation
met hod.
A. Yes.

Q And that's what 2023 nunbers are. And |'mjust
| ooki ng for the 2021 nunbers, high and | ow, based on the

old all ocation nethod.

A. |'d have to look to see if | had that.
Q Ckay.
A. | may have to actually rerun all of that. | did

rerun those for ny testinony where that table shows the
total average, but | don't recall if |I broke that out by
t he high and | ow pl ants.

Q Ckay. | think we can talk and see what we may be
able to do tonorrow.

M5. VULIN. | may have spoken out of turn. [I'm
not sure if Ms. Keefe or M. Brown worked on any of that
data. | had m sunderstood that. | can see the issue now.

M5. TAYLOR  Yeah.

TALTY COURT REPORTERS, INC. 11423
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THE COURT: \Were there's a will, there's a way.
M5. TAYLOR: One coul d hope.
THE COURT: So we'll see.
M5. TAYLOR | think that's it from AMS. Thank
you agai n.
M5. VULIN.  Your Honor, just a short redirect.
REDI RECT EXAM NATI ON
BY MS. VULI N
Q You have used the term nol ogy procurenent costs,
bal anci ng costs, and incentive.
And is procurenent costs and incentive costs, are
t hose the sane thing conceptually?
A. |"'m nmeaning that to be that way, that's correct.
Q And Ms. Hancock had asked you about the need for
bal anci ng costs and incentive costs in sone areas of the
country but not in others, correct? |Identical needs.
A. Yes. The needs are different in different parts
of the country. But, yes.
Q Uh- huh.
And so in looking at this map, if -- if we set
bal anci ng and incentive values in red areas based on what
t hose values would be in the dark green areas, what does

that do to the systen? Wat kind of inpact would that

have?
A Wl |, access to m |k and balancing function is
much easier -- or excuse ne -- access to the bal ancing

function is nuch easier in the red areas sinply because

you have got capacity in manufacturing plants to handle a

2024
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little extra mlk, if it may be surplus in fluid plants,

or to give up a relatively small anount of the total
proportion for fluid needs. So bal ancing costs tend to be
much smaller in those regions.

Procurenment, on the other hand, can be quite a bit
different, as you will see in sone of the orders where
enticing that mlk away fromthe cheese plant that has
sales for their final product is difficult and costly to
do.

Q And so there's really no way to set a nationa
bal anci ng and procurenent cost that would apply uniformy
in all of these areas and still be accurate; is that fair?

A. | think it's really difficult to do. And if we
| ook at the records where we see $0.30 for one of the
val ues and $0.40 for another, or sonething like that, that
suggests awful ly round val ues, which, to ne, you know,
suggests that we didn't really actually know what those
were at the time either, that it seenmed |ike a good nunber
to throw out there

Q And then, lastly, you were asked about the newness
of the nethodol ogy used to cal cul ate these differences.

So devel oping the O ass | shadow price has been
done before to set Federal Order policy, correct?

A. That's correct. | nean, all of these shadow price
val ues have been done before. So devel opi ng those val ues
is not newat all, it's just visualizing and using themin
this way is -- is new

Q And when you say "this way," running the
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di fference between the Class | shadow price and the
Class Ill shadow price, correct?
A Correct.
Q And that's just sinple subtraction math?
A Sur e.
M5. VULIN: Nothing further, Your Honor.
M5. TAYLOR:. This is Erin Taylor from AVS. |
still have one nore question, actually.
MS. VULIN:  Yes.
RECROSS- EXAM NATI ON
BY M5. TAYLOR
Q You tal k about why there's a near zero point for

the Class | shadow price.

|s there -- should there be or why isn't there a
near zero Class | dollar value for the Cass Il shadow
price?

A. Wiy is there not?
Q Yeah.
A. You can think about those shadow prices in the

nodel solution as being on a conplete spectrumfrom zero
to the highest val ue shadow price that we have, which is,
| " m guessi ng wi thout |ooking on here, but probably for
consunmer demand for fluid mlk in Key Wst, okay? So
t hose shadow prices for all products in all constraints,
in all regions of the country, are going to be on that
spectrum somewher e.

And your question was why don't we see a zero

price?
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Q A near zero price in the Cass IlIl shadow price?
A. The near zero price on Cass IlIl is because those
products are needed and are generally being shipped or
havi ng to be shi pped sone di stance to consuners fromthe
pl ant | ocations, so they are incurring transportation
costs to get fromsurplus regions to places where they are
needed.
Q Okay. Thank you
M5. VULIN. Thank you, Your Honor. W would nove
to admt Exhibits 490, 491, 492, and 493.
THE COURT: |Is there any objection to the
adm ssion into evidence of MG Exhibit 16D, which is
Exhi bit 4917
There is none. Exhibit 491 is admtted into
evi dence.
(Thereafter, Exhibit Nunmber 491 was received
i nto evidence.)
THE COURT: |Is there any ob- -- well, | started
with 491. Sorry, |'mout of order.
But is there any objection to adm ssion into
evi dence of MG Exhibit 16C, |ike cat, which is
Exhi bit 4907
There is none. Exhibit 490 is admtted into
evi dence.
(Thereafter, Exhibit Nunber 490 was received
i nto evidence.)
THE COURT: Is there any objection to the

adm ssion into evidence of MG Exhibit 16E, also
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There is none. Exhibit 492 is admtted into

evi dence.

(Thereafter, Exhibit Nunber 492 was received

i nto evidence.)

THE COURT: Is there any objection of the
adm ssion into evidence of Exhibit MG 16F, which is

Exhi bit 493?

There is none. Exhibit 493 is admtted into

evi dence.

(Thereafter, Exhibit Nunber 493 was received

i nto evidence.)
M5. VULIN. Thank you, Your Honor.

THE COURT: Thank you so nuch, Dr. Stephenson.

appreciate your working with Ms. Vulin to determ ne

whet her the issue that the Agricultural Marketing Service

would like a little nore information on could in sone way

be provi ded.
THE W TNESS: Thank you

THE COURT: Thank you. And you truly are a

gentl eman and a scholar. Thank you for com ng back.

Let's take a ten-m nute break. Pl ease be back and

ready to go at 9:22.
(Wher eupon, a break was taken.)
THE COURT: Let's go back on record.
W' re back on record at 9:26.

W have a new person in the wtness chair.

Wul d you pl ease state and spell your

TALTY COURT REPORTERS, INC.
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THE WTNESS: Jeffrey Sins, J-E-F-F-R-E-Y,
SI-MS

THE COURT: You renai n sworn.

JEFFREY SI M5,

Havi ng been previously sworn, was exam ned

and testified as foll ows:

THE COURT: Ms. Hancock, if you'd identify
yoursel f and then wal k me through these exhibits.

M5. HANCOCK: N col e Hancock, National MIKk.

And, Your Honor, | believe we're on Exhibit 494,

THE COURT: Correct.

MS5. HANCOCK: So we have Exhi bit NWPF-112, which
is M. Sinms' witten opposition statement. We'Ill mark
that as Exhibit 494.

THE COURT:  Yes.

(Thereafter, Exhibit Nunmber 494, was marked

for identification.)

M5. HANCOCK: And then we have NMPF-112A t hrough
D, like David, and we'll mark those in order.

So National MIk-112A will be Exhibit 495.

THE COURT: Yes.

(Thereafter, Exhibit Nunber 495 was marked

for identification.)

M5. HANCOCK: National MIk-112B, as in boy, wll
be 496.

THE COURT: Yes.

(Thereafter, Exhibit Nunmber 496 was marked

for identification.)
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M5. HANCOCK: National MI1k-112C, as in Charli e,
will be 497.

THE COURT:  Yes.

(Thereafter, Exhibit Nunber 497 was marked

for identification.)

M5. HANCOCK: And |ast, National MIk
Exhi bit-112D, as in David, wll be 498.

THE COURT: Yes.

(Thereafter, Exhibit Nunber 498 was narked

for identification.)

M5. HANCOCK: Delta for the pilots in the room

Dd we get the --

THE W TNESS:  Yes.

M5. HANCOCK: We're good to go.

THE WTNESS: |If we can turn on the display.

M5. HANCOCK: Ckay. Your Honor, is it okay to
proceed?

THE COURT: It is. So we're looking at what's
been marked as Exhi bit 495.

DI RECT EXAM NATI ON
BY MS. HANCOCK:

Q Good norning, M. Sins, and wel cone back to the
stand. Let's just identify the docunents that we have
here first.

They won't all show on the screen right now, but
we'll start with Exhibit 494, that's your witten
testinony that you are going to provide in just a nonent;
is that right?

TALTY COURT REPORTERS, INC.
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A Yes.

Q Exhi bit 495, which is 112A that's show ng on the
screen, can you tell us what this exhibit is?

A. Yes. This calculates two or three things
si mul taneously by Federal M|k Marketing Order by nonth
for cal endar years 2021 and 2022. It sinply takes -- and
t hese data are fromthe MA websites or the price
announcenents or other data that's been presented at this
hearing in terns of the Cass | producer m |k pounds and
the producer mlk pounds in each pool, the 11 pools,
for -- again, for the years 2021 and 2022. It calcul ates
the cost, the reduction in pool revenue by nonth, and then
summari zed annually for each of the 11 orders, the
reduction in pool revenue fromreducing across the board
Class | differentials by $1.60 per hundredweight. And it
sinply takes those dollars and divides them by the
producer m |k pounds in the nonth, which would create,
t hen, a change per hundredweight in the PPD, in the
conponent pricing orders, or the uniformprice in the four
skim fat orders.

| then just put in the announced PPD at the base
zone for each order in the next to |last colum, and then
sinply took the change in the PPD conpared to the PPD as
announced.
And then the last colum would be a revised PPD

based on reduci ng the pool revenues by $1.60 per
hundr edwei ght .

| will note that Ms. Keefe's testinony earlier had
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sone data in there on 2022, and ny data in terns of the
change in the order blend price or PPD or uniformprice,
whi chever way you want to | ook at, and hers are within --
| rounded mne out to three decinmals, she rounded out to
two, and within that rounding they are identical.

So the process that she used to conpute the change
in the weighted price or the blend prices for 2022 and
m ne match, again, wthin the, you know, rounding out to
one-tenth of a cent. So the process is sonething that
mat ches exactly what Ms. Keefe did earlier.

Q And if we turn to page 13 of Exhibit 495, you have
a summary page there?

A | do.

Q And do you want to explain that page?

A Yes. This sinply takes the individual results per
order and adds them up together to get, for the two years
nunber, the wei ghted average change across all orders in
terms of the change in blend prices for each of the two
years. Also suns the change in pool revenues for each of
the two years. Notably, for 2021, about 674 thous- --
excuse ne -- $674 nmillion in pool revenue reduced as a
result of Proposal Nunmber 20, and just under $656 mllion
for the year 2022.

And then over to the side we sinply take a quick
| ook at how the Proposal Nunmber 20 woul d inpact the
occurrence of negative PPDs and how it would increase the
i nci dence of negative PPDs, current, or as was announced
by each Federal Order, the PPD. And then the inpact of
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Proposal 20 on the occurrence or the nunber of tinmes you
woul d -- we woul d see negative PPDs in the Federal Orders.

Q Ckay. And then Exhibit 496, can you tell us what
that exhibit is?

A. Yes. This exhibit takes the -- | guess you could
say the -- as -- as today, for 2021 and 2022, the top half
of each page -- and the pages are procedurally identical,
2021 being the first page, 2022 being the second page. It
sinply takes the base zone uniformprice or statistica
uni formprice for the conponent pricing orders, subtracts
the location adjustnent to -- fromwhat | would call
representative reserve supply areas for the Sout heast.
These reserve supply areas Deaf Smith County, Texas;
Hereford, the city; Manitowc, Wsconsin, in Oder 30;
Renssel aer, Indiana, in Order 33; St. Johns, Mchigan, in
Order 33, also; and Lancaster, Pennsylvania, for Oder 1.

It sinply calculates the blend price gradient, if
you will, between these reserve supply areas and the order
bl end price of -- that was announced in Orders 5, 6, and
7. And, again, these transactions represent what | woul d
call kind of typical reserve supply sources for each of
the three orders in the Southeast, |argely the Southwest,
and the Upper Mdwest, and the Mddle Mdwest for Oder 7,
M chigan for Order 6, and the Order 1 area generally for
Order 5.

It sinply calculates the blend price gain from
buying mlk in a reserve supply area and the blend price

gain when you sell it in Orders 5, 6, and 7. If you
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reduce the $1.60 out of the Order 5, 6, and 7 pools,
because Orders 5, 6, and 7 have the highest C ass |
utilization of all the orders in the country, that $1.60

i npacts those orders nost negatively. In other words, the
bl end price goes down in Orders 5, 6, and 7, nore than it
goes down anywhere else if you take a flat $1.60 off of
every pool. Now, every blend price and every pool goes
down, but Oders 5, 6, and 7 goes down nore than typical
because of their very high Cass | utilization.

And so then | used -- basically take the sane
bl end price changes that | conputed in Exhibit 111 --
National MIk 112A, and applied themto these five typical
m | k novenent scenarios on an annual basis, and it --
maybe | can -- maybe | can get that one up while we're --
let's see. W need B, don't we? There we go.

So as we can see, the blend price, because, again,
every order, the blend price goes down as a result of
Proposal Nunber 20, the announced Federal Order bl end
price or uniformprice or statistical uniformprice, they
all fall. But they fall npbst and biggest, a biggest fall,
t he bi ggest decrease, in Orders 5, 6, and 7.

So when you conpare the blend price incentive to
nmove mlk, bulk mlk, farmmlk, fromthese reserve supply
areas to the Sout heast, Proposal 20 actually harns or
reduces the incentive to nove supplenental mlk fromthese
reserve supply areas to the Southeast nore than any ot her
pl ace, to the tune of, depending on the place, depending

on the origin point of the supplenental mlk, the
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destination point, and the year, anywhere from 50-sone-odd
cents per hundredwei ght decline in the incentive to nove
mlk to nore than $1 per hundredwei ght to -- that would
reduce the incentive.

So basically Order 1 -- excuse ne -- Proposal 20
damages the ability or the -- what | would call the blend
price gradi ent between reserve supply areas and the
Sout heast pretty substantially. And | think it bears a
bit of a rem nder that packaged mlk tends to nove on
Class | prices; bulk mlk noves on blend prices.

So this is the calculation that, for exanple, I,
in my position, would go through to determ ne where to get
suppl enmental mlk, or what supplenental m |k should cost,
et cetera, for these areas, particularly for Lone Star
Oder 7, this is exactly the kind of conparison | do when
| start thinking we m ght need supplenmental mlk or what
is mlk worth. This is the kind of calculations | do.
And it -- and this Proposal Nunber 20 woul d severely
damage the Southeast's ability to attract suppl enental
supplies in these reserve areas.

Q Thank you.

And let's nove to Exhibit 497.

Can you explain for us what is represented in
Exhi bit 497,

A Yes. And I'mgoing to go -- | have been accused
of going fast, but I'll try to go slow

The question has arisen in this hearing about the

inmpact of Class | differentials on Cass | demand. And if
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we -- if you think intuitively, you would think that if
you raise Cass | differentials, that raises -- it should
raise retail prices, and consuners, if there is a response
or a relationship between what consuners do and how much
mlk they buy, they are responding to retail prices.

So we investigated the question of, is there a
cause and effect rel ationship between C ass |
differentials and retail prices? Because that's what --
again, that's what consuners respond to.

For the year, for the ten nonths ending
Cct ober 2023, when we initially did this, | don't think
the last two nonths have been announced yet, we used the
30-city AVMS Dairy Program Retail Price Survey as our data
source. So these are USDA announced retail prices from
their nonthly survey, 30 cities across the U S

This first page here is a standard graph of the
relationship for each of those 30 cities of the retail
price, the ten-nonth retail price, again, ending
Cct ober 2023, as an -- you know, provided in that USDA
data, conpared to the Class | differential at that city,
the current Class | differential.

Per haps the easiest one to look at is the one to
the very, very far right. You will see a dot there, oh, a
little bit closer to $4 than it is $4.50 on the retail
price per gallon, and hovers greatly above $6. Mst of us
who nmess around with Class | differentials and prices know
that that's Mam. Mam is the current only place that |

think that has mlk plants and has people and has a
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Class | differential of $6. So far out to the right, that
one is Mam, in the intersection of the retail price,
ten-nonth average retail price, and the C ass |
differential.

If we | ook at the one at the top, the very -- the
kind of the second line, the -- or excuse ne -- the second
colum, the $2 per hundredwei ght differential group, the
nunber there is a nunber just above $6 per gallon. That
is Kansas City.

So we plotted in a scatter graph the relationship
as the retail price was reported by USDA agai nst the
Class | differential at that city. For -- again, for
Kansas City, $2; Mam, $6, et cetera. And then just did
a quick statistical test, an ordinary |east squares
regression, to get the trend line, the best fitting
regression line.

And out of that you can then ask, what is the
R-square which represents a statistical nmeasure of how
much of the difference in all these data points is

represented by that best-fitting regression |ine?

Q How wel | they correl ate?

A How wel | they correl ate.

Q Ckay.

A. In this case, in an R-square, it's been a |ong

time since | did them but | do renenber that zero neans,
i n essence, conpletely random absolutely no relationship
what soever. A factor of one neans absol ute rel ationship.

That the -- that the dependent variable noves in |ockstep
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with the i ndependent vari abl e.

In this case, when we were -- and intuitively,
again, you would think that Class | differentials would
have a direct inpact on the retail price in an area. The
hi gher the differential, you would think you would, you
know, intuitively believe that that should result in the
hi ghest retail price.

That is absolutely not the way the world is. The
R-square here is .0032, neaning nore than 95.5% of the
i npact on retail prices is fromfactors other than the
Class | differential. It is alnpst as close to random as
you can get. There is virtually no cause and effect
relati onship between the Class | differential and the
price per gallon for retail mlk sold in a particular
area. They are conpletely disassociated actions or
activities.

Q And so | hate to say the word agai n because | fee
like there will be a collective eye roll, but we have
heard a | ot of debate at this hearing about price
el asticities and whether the retail price of mlk causes
any kind of effect on consuner behavior. And | want to be
cl ear on what we're tal king about in this Exhibit 497.

You are not tal king about price elasticities here,
are you?

A. W are not. W're sinply saying that if you nake

the intuitive conclusion that higher Cass | differentials

will raise retail prices or, conversely, |lower C ass |
differentials will necessarily reduce the |ikelihood or
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create a likely reduction in retail prices, that cause and
effect relationship sinply does not exist.

Q And because if you increase Cass | differentials,
there's a lot of intervening events that can happen to
ei ther absorb or reduce costs along the way before it gets
to aretail outlet; is that fair?

A. All we're saying with this data and what the data
says is that the relationship between the C ass |
differential and a retail price has virtually nothing to
do with the Class | differential. |It's gillions of other
things, retail pricing behavior, any nunber of things that
can drive that, but what is not driving it is the Cass |
differential .

Q Ckay. Let's turn to page 2.

A Yes.

Again, intuitively you would think that, again,
retail prices and Class | differentials should be at | east
i ndi cative of each other, right? So we prepared a couple
of maps here, one of which will not be any surprise to
anybody in the room W'I|l start with the map on the
right, which sinply just for the 30 cities announced in
that USDA AMS retail price service, the 30 series -- the
Class | differential at those 30 cities conpared to the
median Class | differential for those 30 cities.

In this case, the nedian Class | differential is
$2.45. That's not too far off what we normally think of
as the average Class | differential across the country

conpletely, but for this subset of cities, the nedian
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Class | differential is $2.45 per hundredwei ght. And they
range from of course, well less than that to up to $6 in
Mam .

The gradations in this map sinply show t he
relationship of the city Class | differential to the
medi an. The nost red state, now, no political conmentary,
is Florida. It has the highest Cass | differential
conpared to the median. And when you get to the Upper
M dwest and parts of California or the cities in
California that are surveyed, you have the |argest
difference less than the nedian Class | differential.

So this map | ooks exactly |Iike you woul d expect.
The highest Class | differentials conpared to the nedi an
in the Southwest and up the Eastern Seaboard, the | owest
in the Upper Mdwest and on the West Coast.

The map on the left-hand si de nakes the sane
conpari son, but with retail prices. And you don't see
what you woul d expect there. If you -- if prices --
retail prices followed Class | differentials in relative
consi st ency.

There is a good bit of difference. The places
where the retail prices are higher, substantially higher
than the -- than the Cass | differential, or higher than
the nean -- excuse ne. Strike that.

The pl aces where they are higher than the nedi an,
you know, deep red, largely across sone of the central
states and Pennsyl vania. Hi gher than the nedian in

California and the Upper Mdwest. Tend to be |ower than
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the nedian in the South, Georgia and Florida, and the

Sout hwest .
So this shows that the -- again, the | ack of
connection between retail prices and -- and the C ass |

differentials, or chose, at |least on this one, the picture
of where the retail prices deviate from-- fromthe
nmedi an.

We al so asked the question, well, yeah, the -- the
inplication of the statistics is that there's no relation,
but could this be a regional thing? Could there be sone
sort of regional inplication that says, "Okay, here's why
it doesn't | ook why there's no relationship,” and that's
sone sort of regional pricing behavior on retail prices.
So I'mgoing to go, again, through this one fairly slowy.

And | struggled with the right nonmencl ature, but,
again, if you -- if you think intuitively or you consider
intuitively the Class | differential and the retail price,
normally we would think they ought to nove together or be
consistent. But there's just as many places where they
are conpletely inconsistent.

A blue state in this case neans that -- one of two
things: Either the nedian differential is higher than
the -- or the actual retail price is higher than the
nmedi an and the Class | differential is higher than the
nmedi an, or conversely, the retail price is |ower than the
medi an and the Class | differential is |ower than the
nmedi an. I n other words, they kind of nove |ike you woul d

expect. Right?
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But then all the red states show a pl ace where
they nove entirely differently, or the relationship is
exactly opposite. You have a high Cass | differenti al
but a relatively lowretail price, or vice versa, a | ow
Class | differential but a relatively high retail price.

There's obviously no geographic relationship in

2024

terms of this disconnect. And in fact, if you ook to the

three states that -- in kind of the Northeast, the Chio

and the Northeast, Pennsylvania -- Chio, Pennsylvania, and

New Yor k, each of those states has two cities in the USDA

retail price surface -- or survey. In each of those

states, the two cities thenselves aren't even consi stent

in terns of howthey relate to their retail price versus

t he nedi an.

So this is not a regional question. |It's not
there's a regional inpact, or it's -- this is just sinply
their -- these data show that if you are |ooking for a

cause or effect relationship between Class | differentials

and retail prices, it sinply doesn't exist.

Q Ckay. And then briefly Exhibit 498, tell us what

that exhibit is.
A Yes. The type is kind of small, we tried to get
as many as we could on a page, but -- there's been sone

di scussion, inplication at this hearing that the

Proposal 19 Cass | differentials are sonehow skewed such

that they tend to create a conpetitive advantage for

cooperative-owned Class | plants, that the inplication is

that we went -- in devel opi ng Proposal 19 we sonehow
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i nherently or systematically or systemcally inserted a
bias to conpetitive advantage for cooperative plants.

So this is aplant list that | think canme off of,
| believe the footnote says Exhibits 299 and 301. 289, |
believe -- 289 distributing plants and supply plants. And
the Class | working group went in and sinply, to the best
of our know edge and belief, nmarked whet her those plants
are owned by a cooperative or whether they are owned by a
proprietary conpany, including in what we have included in
proprietary conpanies vertically-integrated grocery store
chai ns.

Q And what's the executive summary or the takeaway
from Exhi bit 4987
A. If we can get to the bottom

W made cal cul ations, and that the -- across --
conpared to the current differentials -- there's a snall
table at the bottomthat sinply summarizes the -- the --
the statistics.

Cooper ative-owned plants, the current differenti al
is approxi mately $2.55, sinple average across those
co-op-owned plants. The order -- excuse nme -- the
Proposal 19 proposed differential across that universe of
plants is $4 and roughly $0.02, a difference of $1.46,
$1.47, the delta per hundredwei ght.

The proprietary plants, again, including the
vertically-integrated grocery stores, the current average
differential is 4 -- roughly $4.03 a hundredwei ght. The

proposal -- excuse ne -- the Proposal Nunber 19 is $4. 03,
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conpared to a current differential average across those of
$2. 58 per hundredwei ght, a difference of $1.44 roughly per
hundr edwei ght .

This shows that across the country conpared to the
current Cass | differentials -- which seemto be
inportant to a nunber of the witnesses in terns of
mai ntai ning price alignnment, the current price alignnent
seened to be an inportant consideration for them
Conpared to the current differentials, the
cooperative-owned plants, their increase is ever so
slightly nore than the proprietary plants, but | would say
that these represent virtually identical nunbers.

But if there is any difference or any notable
difference, it's that the co-op plants tend to go up nore
than the proprietary plants, again, including the
vertically-integrated grocery store chains.

Q Ckay. Let's turn to your opposition testinony to
Proposal Nunmber 20 in Exhibit 494. You have approxi mately

32 mnutes |left.

A. Ch, aml limted? | didn't think | was.
Q Vell --
M5. TAYLOR: Al w tnesses get an hour.
M5. HANCOCK: | thought it was direct testinony.

M5. TAYLOR. Is this not direct testinony?
M5. HANCOCK: It's rebuttal testinony to 20.
(Di scussion held, not reported.)

M5. HANCOCK: Ckay. Well, | saw the clock

running, so | think we're going to be cl ose.
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THE W TNESS: Ckay.
BY Ms. HANCOCK:
Q Exhibit 494, if you could provide that testinony.
A Yes. And | -- ny nane is Jeffrey Sins, as we said
earlier. | work for Lone Star M1k Producers, and I'm a
menber of the National MIk Producers O ass | working
group.

We present this testinony on behal f of National
MIKk in opposition to Proposal Nunber 20. Proposal
Nunmber 20, if adopted, would result in cal am tous,

di sorderly marketing conditions in the U S

"Il do ny best to stay under ny 30 m nutes.

We enunerate a nunber of chall enges and concerns
regardi ng Proposal Nunber 20. Nunber one, as we indicated
in that -- one of the previous exhibits, there's an
enor nous anmount of Class | revenue which | eaves the
Federal Order pools, which would result on -- from
order -- excuse ne -- Proposal Nunmber 20, sonmewhere in the
$650 mllion to $670 mllion range per year.

| nportantly, there is no guarantee, no guarantee,
that any of the $660 million would naterialize in the form
of over-FMMO prices. A substantial portion of the country
woul d have a zero Class | differential per hundredwei ght
under Proposal Nunmber 20. That would significantly
i ncrease the incidences of Class | price inversions, and
woul d al so significantly increase the incidences of
negati ve PPDs.

Negative PPDs are a nmjor concern for dairy
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farnmers, and they -- provisions which would tend to

i ncrease the incidences of and nagnitude of negative PPDs
are not enbraced, and will not be enbraced in the dairy
farm ng comunity.

| think I'll pause here and go off script, since
we're not going to follow the script. M. Schuel ke | ast
week, two weeks ago, made a very interesting observation
about -- from Crystal Creanery, M. Schuel ke -- about
negative PPDs. He said, "Negative PPDs tell dairy farners
to deliver to dass IlIl, not to Cass |I." | think that's
a very interesting observation.

Nunmber three, Proposal Nunber 20 woul d reduce or
even elimnate the regul ated price econom c incentives to
supply Cass | plants, and this would occur across the
country, not just in predomnantly Cass | markets.

Proposal Nunber 20 ignores or assunmes away -- this
is a substantial cost of balancing Class | plants -- and
i gnores or assumes away 25 years of increases in mlKk
haul i ng costs.

Proposal Nunmber 20 ignores the difference between
the on-farmm |k production costs of Gade A mlk versus
Grade B.

Ef fective -- Proposal Nunber -- or item nunber
si x, Proposal Number 20 would effectively return nuch of
the country to individual handler pools which can cause
mar ket di sorder rather than the market-w de pools which
have been determ ned by the Secretary to enhance orderly

mar ket i ng.
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Proposal Nunber 20 would create conflicts with
ot her Federal M Ik Marketing O der provisions.

Proposal Nunmber 20 makes no inprovenent in the
Class | price surface to encourage mlk to nove from
reserve supply areas to areas of mlk need and, in fact,
woul d di sincentivize the delivery of mlk fromreserve
supply areas to mlk deficit areas.

Nunber nine, Proposal Nunber 20 inproperly

concl udes, as we have just described in our -- one of the
previous exhibits, the CQass | wll -- demand wll be
reduced or elimnated -- excuse ne -- if you reduce or

elimnate Cass | differentials.

Proposal Nunber 20 relies on substantial imrediate
and permanent increases in over-order prices to transm:t
the dairy product values through raw mlk. If -- if
the -- if such increases in over-order prices were to
occur, which is a highly specul ative occurrence we
believe, there is no guarantee that such increases woul d
be i medi ate and permanent, and certainly no assurance
that the over-FMMO prices would sufficient -- would rise
sufficiently to offset the $660 mllion in pool revenues.

These problens build on each other and multiply
each ot her --

THE COURT: Do you want to just re-read just after
"of fset"?

THE WTNESS: Oh. Over-FMMO prices, there's no
assurance that over-FMMO prices would rise sufficiently to

of fset the $660 mllion | ost in FMMO pool revenues.
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THE COURT: Thank you.

THE WTNESS: These problens build on each ot her
and exacer bate each other.

Nunber one, Proposal Nunber 20 reduces pool

revenues in all Federal M|k Marketing Orders. As we
is rounded $650 mllion to $670 mlli on.

Proposal Number 20 increases the incidences of
Class | price inversions and increases the incidences of

W reduce $1.60 off of every order Class | differential,

Class | price, it increases the incidences of O ass |

PPDs.

This is particularly problematic with Cass |1,
with -- if the nover goes back to the higher-of, every
time the nover is set on Cass |V, you can have a -- in

wll have a Class | to Cass Il price inversion.
Proposal Nunmber 20 reduces or elimnates the

incentive to supply for Cass | one. [1'Il try to

Ckay?

t here woul d be no notable difference between the

nmenti oned, conputed in that previous exhibit, that nunber

magni tude of negative PPDs. It's pretty straightforward.

Class | is to nake Class | price the highest price class.

In nmuch of the country, under Proposal Nunmber 20,

that then |lowers the blend, that |owers the -- reduces the

price diversions, and increases the occurrence of negative

t hose areas where there's a zero Class | differential, you

summari ze here. The way to get Class | mlk delivered to

manuf acturing class prices, Class Ill and IV particularly,
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and the Class | price. You -- in essence, we may still
have cl asses of use, but in a place where there is a zero
Class | differential, you do not have classified pricing
because all the class prices are going to be pretty nuch
the sane. So you -- when you take that noney away, the
Class | price |ooks exactly like, or very nearly like, the
manuf acturi ng cl ass prices.

Wiy woul d anybody -- why would a dairy farmer
choose to serve Class | plants when the revenue at that
Class | plant that flows into the pool is virtually
identical to the revenue that flows in fromCass IIl and
Class IV? W have a real problemthere if we need a place
that has a zero or very nearly zero Class | differential.

If the -- if the CQass | and Cass III/1V prices
are equal or virtually equal, there is absolutely no
econom c incentive within the orders to supply mlk to
Class I. And the fact that we -- you know, so the orders
woul d not reflect the cost of bal ancing, the order prices
woul d not reflect the cost of acquiring mlk for Cass I,
there is no practical reason why a dairy farnmer would
el ect to take on the cost of balancing a Cass | plant
when there is no nore noney in the pool which cones from
Class | than cones fromCass IIl or Cass IV

Class | differentials need to have a sl ope which
encourages mlk to nove fromreserve supply areas to
deficit regions, particularly. Dr. Stephenson, | believe,
admtted that in one of his pieces of testinony.

Order -- Proposal Number 20 does not address the
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need to increase the price gradient to track supplies from
reserve supply areas to deficit areas.

Proposal Nunmber 20 di sm sses the undeni abl e and
harnful effects of 25 years of escal ating hauling costs as
i nconsequential. As we denonstrated in the exhibit,
Proposal Nunber 20 actually reduces the incentive, the
bl end price incentive, to nove mlk fromreserve supply
areas to deficit areas in absolute conflict wwth the ains
and purposes of the orders and as directed in the
market -- in the Agricultural Mrketing Agreenent Act.

Proposal Nunber 20 woul d negate the inpact of

pool i ng provisions or mlk delivery performance standards.

THE COURT: |I'mgoing to interrupt you just a
nonent, M. Sins. You are at the bottom of page 6.

THE WTNESS: | amat the -- about two-thirds of
way down page 6. | -- again, |I'mbouncing as quickly as
possi bl e.

Proposal Nunmber 20 woul d negate the inpact of
pool i ng provisions or mlk delivery performnce standards.

There's been sone talk at this hearing that if we want to

get mlk to nove to Class |, then, hey, just tighten
pool i ng provisions, and then mlk will nove to C ass |
Well, that's not true. The math doesn't prove that.

If the Class | price in those areas where the
differentials are zero or very nearly zero, if the Cass |
price is virtually unrecogni zabl e conpared to the
manuf acturing class prices, it doesn't matter what the

Class | utilization in the pool is.
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Mat hematically, we can explain that. |f you have
a pool that's 90% Class I, and the Cass | price and the
Class Ill price, in this case, are the nmanufacturing

prices are $17, the Cass | price and the nmanufacturing
class prices are identical or virtually identical. |If you
are 90% Class | times $17, plus 10%in the manufacturing
class times $17 per hundredwei ght, you are going to get a
$17 blend. If all the class prices are the sane, you
don't have any inpact fromhigher Class | differentials.
If it were 10% Cass | and 90% Cl ass |, you get the sane
answer .

If the Class | price is not higher than the
manuf acturing prices, you can boot all the mlk out of the
pool, the manufacturing mlk you want to boot out, and it
doesn't inpact the blend. That doesn't -- those
incentives to supply Cass | becone -- or that use of
pool i ng provi sions reduces the incentive or the
ef fecti veness of pool previsions.

Proposal Nunmber 20, again -- now |l'mat the bottom
of page 7. Proposal Nunmber 20 does not recognize a
substantial cost of balancing Cass | markets and does not
recogni ze nore than 25 years of increased hauling costs.

The di scussion at this hearing has indicated that
bal ancing costs of Cass | plants, while they exist, my
not be as inportant as they used to be. That is not true.
There is substantial daily, weekly, nonthly, and annual
variation in the receiving at Class | plants. [It's

expensive to balance Class | plants purely because of
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their variation day to day, week to week, et cetera. That
mlk has to go sonmewhere, whether it's sitting in reserve
or for Cass I.

We have provided clear and convincing evi dence at
this hearing on the increases in mlk hauling costs and
how t hose increases in mlk delivery costs are today, not
tonorrow, threatening a continuous supply of mlk to
G ass |.

Proposal Nunmber 20 di sm sses away those increases
in hauling costs and how it has inpacted the ability and
desirability of delivering mlk to Cass |I plants.

M1 k has regional value. Proposal Nunber 20 does
nothing to i nprove or recognize the hauling costs and its
i mpact on the relative value of mlk as it noves across
t he country.

| would note that, again, sonething we have said
before, Make All owances are a reflection of product use
utility, the conversion of raw m |k and the conversion,
the cost to change the formand product utility of
those -- of class -- of fluid mlk to hard products.

Class | differentials are time and place utility. It
costs noney to nove mlk fromwhere it is to where it
needs to be and when dairy farnmers need to be conpensated
for that conversion in tine and place utility.

Proposal Nunmber 20 -- again, now top of page 9.
Proposal Nunber 20 does not recogni ze the substantial cost
of producing G ade A mlk versus Gade B. W won't go too

very deep into this one. W have had this debate. O her
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than to point out an odd piece of information.

One of -- there was a proposal submitted by the
proponents of Proposal 20 to institute in the orders a
delivery credit, which would have cone out of the pool, by
t he way, $0.55 per hundredweight. So the proponents of
20 -- of Proposal 20 are, in fact, recognizing that there
are costs associated with bal ancing and supplying mlk to
Class |, and they pegged that at $0.55 in that
unregul a- -- unnoticed proposal.

But they are also saying that the G ade AAGade B
pi ece of the current mninumdifferential is zero, or
shoul d be zero. The cost of delivering -- or the
incentive to pool mlk out of manufacturing or incentivize
deliveries to Class | is or should be zero. And the third
el ement, the balancing cost -- or the Gade AAGrade B is
$0.40 or that should be zero.

If you admt that there is a bal ancing cost of
$0.55 or a need to attract mlk to Class | plants and that
cost is $0.55, then one of the other elenments nust be --
or the other two el enents nust be a negative 55. In this
case, they say there's plenty of mlk in the country, no
need to incent mlk to nove to Class I, so if you do the
mat h, the sinple algebra, they are saying that actually
G ade A mlk is cheaper to produce by $0.55 per
hundr edwei ght than Grade B. W go through that math in
the testinony, generally on page 10.

Moving to page 11. Proposal Nunber 20 woul d

create conflicts with other provisions in the Federal
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Orders. There are a nunber of itenms that are classified
based on the | owest price class when they occur. Things
i ke shrinkage, overage, mlk inventory, other uses. This
woul d be a real problemif the Cass | price and the
manuf acturing places are the sane. It -- well, the --
there would be a real conflict there. Wen you have
Class | price inversions, Cass | becones the | owest price
cl ass, so you would start sone of the allocations -- or
classify sone of these products at Class | in one order
and perhaps anot her class in another neighboring order
where there is a positive differential.

Al so, there is any nunber of orders -- or the
sections of -- in 44, section 44 of the orders, that start

with the allocation of Cass IV and other source mlKk,

step-w se noving way up, and that would not work well if
Class | is the owest price class. It wuld be, in fact,
di sorderly.

Proposal Nunmber 20 would effectively return nuch
of the country to individual handler pools.

And | think |I just want to read this section
rather than hit the high points.

THE COURT: And you are at the top of page 127

THE WTNESS: Yes, na'am Top of page 12.

Several of the w tnesses supporting Proposal
Nunber 20 did not even try to cloak their disdain for the
Federal M Ik Marketing Order program and market-w de
pooling, instead, in effect, espousing the self-serving

but disorderly return to individual handler pools.
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An inportant elenent, if the Secretary to adopt
Proposal 20, would be a reversal of the Secretary's
rejection I ong ago of individual handl er pools as an
orderly method of handl er and producer mlk pricing. The
reliance on over-FMMO prices to encourage mlk to be
delivered to Class | plants wll actually defeat multiple
pur poses of FMMOs: First, uniformclassified pricing; and
second, the objective of the orders to elimnate ruinous
conpetition for mlk sales.

Over-FMMO prices, except in sone rare cases, are
not pooled, that is, the billing supplier of the mlKk
general ly keeps the over-order prem umfor thensel ves.

Al so, in many regions, over-order prices are class
specific, a fact basically acknow edged by the proponents
of Proposal Nunber 20 when they encouraged the Secretary
to allowthemto set their own Cass | price.

Having Class | differentials at or near $0 per
hundr edwei ght that are supposed to be replaced with
over-order prices neans any additional mlk price val ue
associated with the delivery of mlk for Cass | would be
handl er specific, a circunstance which would have the sane
result as creating individual handl er pools.

The Secretary's rejection of individual handler
pools as tools to encourage orderly nmarketing is reasoned
and proper. Wen dairy farners are paid for the mlk
based on the Cass | utilization of the specific plant to
whi ch they deliver rather than at the market-w de C ass |

utilization, dairy farmers will seek to deliver to plants
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with the highest Cass | utilization because those plants
will likely return the nost noney per hundredwei ght for
the mlKk.

This is exactly the marketi ng schene envi si oned by
t he proposal s of Proposal Nunber 20 when they say
virtually in unison and wwth a coordinated voice that the
Secretary should let themdirect their individual plant
Class | values to the farners delivering mlk to their
pl ant s.

The natural consequence of an individual handler
pool marketing structure is that dairy farners wll begin
fighting for the ability to supply the higher-paying
Class | plants. The only bargaining chip the farmers have
is price, and when the basic additional value of Cass |
mlk is not regulated, they will begin bidding down the
over-FMMO premuns, a m |k marketing eventuality descri bed
by Dr. Stephenson in page 3 of his Exhibit MG 16.

Thi s pernicious conpetition and the disorderly
markets that follow it is exactly what FMMO pooling is
designed to elimnate. The |ogical progression of price
deregul ation to declining dairy farnmer incone and
declining of mlk costs to processing plants is doubtless
not | ost on the proponents of these thinly disguised
i ndi vi dual handl er pools, in fact, they are counting on
it.

At the bottom of page 12. Proposal Nunber 20
i nproperly concludes that Cass | demand will increase

when reduced, while elimnating Class | differentials.
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We have described the data we anal yzed regardi ng
the relationship of Cass | differentials and retail
prices and that there is no such rel ationship.

| will point out an interesting piece of
information. This is taken froma Hordes Dairyman article
just earlier this nonth. They took a look -- it |ooks
i ke exactly the sane data as in the USDA AMS nont hly
retail price survey, and they found that in 2023, the
average retail price for national Cass | mlk was $4. 34
per gallon, which was $0.08 per gallon higher than the
average in 2022.

Ht the high points of the nunbers. For 2022, the
average Class | nover in the United States was $23. 66,
with a -- so that would be approximately -- with an
approxi mate national average Class | differential, the
annual national average Class | price in 2022 was $26. 26
per hundredwei ght. W use the sanme nethod, you get an
average Class | price in 2023 of $21.80, a decline of
20.5%in the Federal Order average national Class | price
t han 2023 versus 2022.

To be clear, the retail fluid mlk prices rose
1.9% from 2022 to 2023, in a year when the nationa
average Class | price fell 20.5% W're supposed to
bel i eve, based on the Proposal Number 20 pricing, that
reduced Class | prices will spur fluid mlIk product demand
because retail prices wll invariably follow Federal O der
prices, and that is not borne out by the evidence.

By the way, Dr. Bal agtas basically uses the sane
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data in his Exhibit Nunber 436, the PowerPoint at page 17,
where he shows that the retail price in 2023 was hi gher
than the retail price in 2022 by $0.08 per gall on.

THE COURT: And now you are on page 14.

THE WTNESS: M ddle of page 14. Eight m nutes.

Proposal Nunber 20 places the ultimte incentive
of supplying Class | narkets on over-FMVO prices. The
reliance on prem uns would require the Secretary to
abrogate his responsibility under the AMAA. W have --
previ ous testinony has docunented the challenge in
securing over-order prices and the challenge in retaining
them Southeast is a perfect exanple of prem uns are at
substantially | ess than they were few years ago.

Over-order prices are hard to get. The record of
this hearing is replete wwth the history of over-order
pricing and its limtations and its inpertinence -- or
excuse me -- its inpermanence. The Secretary shoul d pay
particular note that the parties that benefit the nost
fromover-FMVO prices and benefit when they increase, that
is dairy farners, are also warning of over-order prices
[imtations, and they sinply can't be relied -- or that
they sinply can't be relied on over any appreciable said
| ength of tine.

On the other hand, the supporters of |owering
regulated mlk prices and then theoretically substituting
mar ket -set prices for those reqgulated prices are those
parties who benefit fromthe reduction in regul ated prices
and benefit again when Federal M Ik Mrketing O der
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over-order prices crunble, which they nost certainly wll
do eventually.

"1l junp now down to the m ddl e of page 15,

i nplications for Proposal Nunber 20.

Proposal Nunber 20 fails to represent severa
basic facts associated with mlk marketing and the need to
address these facts and regul ated pricing.

There's a difference in the cost of producing
Grade A and B m | k.

There remains a need to incentivize delivery of
mlk to Cass | used in preference to other classes by
establishing a Class | price superior to the manufacturing
cl ass pri ces.

Bal ancing Class | prices -- plants is expensive.
We need to continue to incentivize the mlk novenent from
reserve supply areas to mlk deficit regions.

MIk is bul ky and expensive to transport, and the
cost of moving mlk and supplying Cass | plants have seen
significant increases in costs over the | ast 25 years.

MIk is a perishable product and there continues
to exist an inbalance of market power of processors over
dairy farners.

Proposal Nunmber 20 assunes away or ignores these
important factors. The problens with Proposal 20 are
multiple and nmultiplicative in their failures. The
predi ctable result of these market failures would be
undeni ably | ead to producers questioning the need for
Federal M|k Orders.
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Let ne back up and preface that.

If the class prices are all virtually equal, the
Class | price is virtually equal to the manufacturing
cl ass prices, you may have classified pricing -- you may
have cl assification, excuse ne, but you don't have
classified pricing. |If the prices are all the sane, you
don't have classified pricing. |If you don't have
classified pricing, you don't need a market-w de pool .

you don't need a narket-w de pool, you don't need a

2024

| f

Federal M|k Marketing Order. That |ogical progression is

i nherent in everything in this Proposal 20. The nove

toward deregul ation, the partial -- the initial request to

partially regulate will |ead undoubtedly to the
destruction of a Federal M|k Marketing O der program
Summary. And now |I'mon page 17. Federal Mk
Mar keting Orders cannot neet the mi ssion of the
Agricul tural Marketing Agreenent Act w thout C ass |
differentials. The AMAA requires incentives for mlk to
be delivered to Class | plants. Wth no C ass |
differentials, the USDA is dependent on unregul at ed

over-order premuns to create the econom c incentive to

meet its m ssion under the AMAA So a Federal M|k Order

with no economc incentives to nove mlk to C ass |
violates the Act and, therefore, should be consi dered

illegal.

USDA nust uphold the law, and thus, by regul ation,

it cannot have a situation with a Federal M| k Marketing

Order and no Class | differential s.
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Whenever industry discusses with USDA potenti al
anmendnents to the orders, invariably a USDA staff nenber
will remnd us that we nust | ook at the enabling
| egi slation for FMMOs, the Agricultural Marketing
Agreenment Act. They are right in these rem nders. W
must follow the | aw.

So let's rem nd ourselves of what the Act says and
how Proposal Nunmber 20 fails to follow the |law, or at
| east suborns the Secretary to fail to follow the |aw

The plain | anguage of the Act says, "he" --
meani ng the Secretary -- "shall fix such prices as he
finds reflects such factors, insure a sufficient quantity
of pure and whol esone m |k, and be in the public
interest." The factors to be considered include "the
avai |l abl e supplies of feeds, and other econom c conditions
whi ch affect market supply and demand for mlk."

Let's repeat: "Fix" -- "shall fix such prices.”
"Fix."

The AMAA does not direct the Secretary of
agriculture to rely on the bargai ning power of dairy
farmer producers to set sufficient mlk prices. The AVAA
does not direct the Secretary to rely on the benevol ence
of the buyers of mlk to set sufficient mlk prices. The
AMAA does not direct the Secretary to rely on the
i nvisible hand of supply and denmand to set sufficient mlk
prices. And the AMAA does not direct the Secretary to
rely on divine providence or sheer dunb luck to set

sufficient mlk prices.
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It's the Secretary's job and duty to fix those
prices that ensure a sufficient quantity of m |k, nobody
else. No other force, it's on the Secretary.

The plain and strai ghtforward reason the AVMAA
w sely and appropriately places this job square in the
Secretary's hands is that these other options or
alternative nethods always fail. Always. W can rely on
the Secretary and the power bestowed by the AMAA to fix
the mlk prices to bring forth a sufficient quantity of
mlk. The dairy industry and the consum ng public can't
dependi ng on -- depend on anything else to get the job
done, it's just that sinple.

Proposal Nunmber 20 asks the Secretary to ignore
the Secretary's responsibility to "fix" prices. The
Secretary nmust follow the | aw and the USDA nust deny
Proposal Nunmber 20 in its entirety.

Thi s concl udes our prepared testinony. Thank you.

THE COURT: How many seconds does he have left?

M5. HANCOCK: | don't think we're really operating
under that, are we?

THE W TNESS: Apparently we are.

MS. HANCOCK: | mean, they -- they put on, IliKke,
14 witnesses in opposition to our Proposal 19. | nean,
we're putting on one witness, and | thought only the
direct testinmony was |limted by an hour.

MR HILL: Each wi tness.

M5. HANCOCK: Only for the direct testinony, not

for rebuttal testinony. W haven't done it for any of the
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ot her rebuttal w tnesses.
M5. VULIN. If I may, Ms. Keefe was |limted to one
hour for her Proposal 19 opposition.
M5. HANCOCK: You had, like, 14 wi tnesses opposing
Proposal 19.
M5. VULIN. Each of whomwas limted to one hour.
M5. HANCOCK: Never did they run the clock.
THE COURT: You may continue your direct
exam nati on.
M5. HANCOCK: Thank you, Your Honor.
BY Ms. HANCOCK:

Q M. Sins, are you aware of WAl mart opening a
pl ant ?
A Yes.
Q A new pl ant?
A Yes.
Q And where is it | ocated?
A. | understand that one is planned for construction.
Q And where is it | ocated?
A. Sout h Geor gi a.

Q What is the effect of Wal mart opening a O ass |
fluid mlk plant in Georgia?

A What woul d be the effect?

Q Yeah.

A | n what vein?

Q Well, what do you think it wll do, for exanple,
to over-order premuns in that area?

A. It will make them a bigger challenge. The -- the
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pl ant that was opened in Northern |Indiana suppressed
over-order prices in that world al nost i mredi ately when
t hat plant opened, substantially. And those |essened
over-order prem uns inpacted a big swath of the country.
Mar ket i ng agency in common -- marketing agencies in conmon
pay attention to the over-order prices existing in
nei ghbori ng agenci es, and so when one agency has a failure
inits over-order price, it can inpact others.

| have no reason to believe that that would not be
a simlar result as a result of the South Georgia new
plant. | suspect it wll put substantial pressure on
over-order prices across the Southeast.

Q Meani ng that over -- it puts pressure on those
prices in a way that nmakes over-order prem uns go down in
t hat regi on?

A That's what | nean by pressure, yes.

Q W have heard al so repeatedly the M G wi t nesses
have testified that they want to elimnate the price
differentials and for producers to just trust that they
wll put that into the over-order prem um pool.

Even if we assune that their intentions are as
genui ne and authentic as what they have testified to, I'm
wondering if you can tal k about what your experiences are

in that continuing |long-term

A Over-order prices, in nmy career -- and it's a
fairly long one -- | have seen the gamut in over-order
prices. | have seen thempretty high, nore than $3,

approaching $4, and | have seen themat zero. And no
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matter how high they are or how -- they al ways conme down.

| f they get high, they cone down. And the nore you rely
on over-order prices, and the nore you rely on over-order
prices to be high, the nore |ikelihood they are to
crunble. And they all crunble eventually. It's -- it
just kind of happens. And, in fact, the higher you nake
them the nore incentive there is for themto be caused to
crunbl e.

So we -- ny -- ny experience is that over-order
prices are -- you al nost have to consider them here today,
gone tonorrow. They do not generally last a long tine,
they go through cycles. And those cycles are difficult.
The cycles, they -- let me say this, the peak periods of
over-order prices when they kind of get up to a fairly
hi gh I evel |ast considerably |onger than those periods of
time when they are suppressed and near zero. The valleys
are substantially longer in duration than the peaks. And
over-order prices sinply cannot be counted on to exi st
| ong-term

Q And do you -- in your experience, do you believe
t hat producers have sufficient bargaining power in order
to command the prices that they need to cover the el enents
t hat we have been tal ki ng about that are currently
factored into Class | differential s?

A. Al'l 1 can say in response to that question is that
it's the -- it's a very unusual circunstance for
over-order prices to cover all the costs of bal ancing

plants. They generally are insufficient in their -- in
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how much we are able to charge for -- for those services.

Q And have you heard from plants how t hey use the
Federal Order announced mininumprice in order to pass
that price along to their custoners?

A. Yes, that's a common thene. W hear plants,
particularly traditional plants that have retail
custoners, say that their -- the formulas that are used --
that are used to set the wholesale price, the price that
the plant gets fromthe -- fromthe whol esal er, the
retailer, are driven purely by nonth-to-nonth changes in
the Federal Order prices. | think it's been descri bed
sonething like a tolling circunstance, where there's a
fixed per gallon, per half gallon margin that in essence
is -- creates the transfer price, which is over and above
the regulated Class | price.

A very common statenment when we tal ked with our
cust omers about changes in pricing is that if it is on the

Federal Order price announcenent, we can pass it on; if

it'"s in the formof a premum not so much. |In fact, it's
very difficult for themto pass -- if not inpossible -- to
pass on to their wholesale and retail custoners. |If it's

on the Federal Order price announcenent, they can pass it
on to their packaged mlk custoners. If it's in a
prem um rmuch, much, nuch nore difficult for themto pass
it on.

Q And we're going to hear fromM. Gles later on
today or possibly tonorrow, and he's a custoner of yours;
is that right?
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A. He's a custoner of Lone Star M|k Producers, yes.
We supply themraw m | k.

Q And we have heard other M G wi tnesses who have
tal ked about that with their cooperatives that they pay
bal anci ng costs within sonme of the costs that are
enunerated in the -- by the co-ops.

Have you heard that testinony as well?

A Yes.

Q And they say that they are doubl e paying for that
when they have to pay Cass | differentials, and they al so
pay bal ancing costs to the cooperatives. And in
antici pation of one of your Lone Star's custoners comn ng
up to testify later and tal k about the over-order prem uns
that he pays to Lone Star, |I'mwondering if you can talk
about whet her you believe there is a doubl e-di ppi ng that
occurs.

A. l"mjust -- I'm-- 1 will not reveal the nature of
our rel ationship between Lone Star and Pl ains, but | can
say this generally -- how s that -- that between what the
order may -- the Federal Order price may reflect in terns
of the value or cost of bal ancing, plus what generally can
be captured in an over-order premum very, very rarely
the sum of those covers the real cost of bal anci ng.

Q Ckay. So if it very rarely, if ever, covers the
real cost of bal ancing when you take the current C ass |
differentials and your over-order premuns, is it fair to
say that you are not getting double paid for any of those

bal anci ng costs?
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A. We're generally getting paid between the sum of
the two |l ess than the real cost.

Q And just to put a fine point on all of this. |Is
it -- in your experience, have the costs of noving fluid
mlk to the handl ers gone up, at least in proportion to
the 109%increase in inflation that has occurred over the
| ast 20 years?

A. The cost of noving mlk or the cost of bal ancing
or all of the above?

Q The totality of all three of those.

A. Yes. Certainly, dairy farners and the cost to
nmove ml k, balance mlk, get mlk supplies to where it's
needed, are not imune fromthe general cost increases in
t he econony. Qur costs have gone up, and they go up every
year. And they were insufficient when -- you know, years
ago; they are insufficient today.

Q Ckay. Thank you so nmuch for your tinme today.

MS. HANCOCK: Your Honor, M. Sins is avail able
for cross-exam nation.

THE COURT: Thank you. We'Ill need a break before
we start that. Let's take 15 mnutes. And please cone
back ready to go at -- let's cone back at 1:53 -- excuse
me -- 10:53.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

W' re back on record at 10: 53.

/1
/1
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CROSS- EXAM NATI ON
BY MR ROSENBAUM

Q Good norning. Steve Rosenbaum on behal f of the

| nternational Dairy Foods Associ ati on.
Good norning, M. Sins.

A Good nor ni ng.

Q | understand your testinony to be both rebuttal in
support of Proposal 19, as well as opposition to
Proposal 20; is that fair?

A. There is some support for 19, and then -- but
primarily opposition to Proposal Nunber 20.

Q |"mgoing to focus on the rebuttal with respect to
Proposal 19 aspect of things.

A. Not rebuttal, support for 19.

Q Wel |, however you want -- okay. Lawyers m ght
call it your testinony in this context to be rebuttal, but
that's technical and not really inportant.

So what | want to focus on is Hearing
Exhi bit 497 --

A Yes.

Q -- which is the chart that's called "C ass |
differential and U S. average retail packaged fluid mlKk
price correlation.”

And just to orient ourselves, Proposal 19 would
increase Class | differentials, correct?

A Yes.

Q And Proposal 20 woul d decrease them correct?

A Yes.
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Q Ckay. And so is it fair to say this chart is, in
t hat sense, relevant to both proposal s?

A Yes.

Q So and -- and froma Proposal 19 perspective, is
it fair to say that you're relying upon Hearing
Exhibit 497 to suggest that there may not be much of a
rel ati onship between an increase in Class | differentials
and the retail price of m|lk?

A. This exhibit, | think, provides substanti al
evi dence that there is no cause and effect rel ationship
between Class | differentials and how high they are or how
| ow they are and the resultant retail price in a
particular city.

Q And, in fact, you -- you conpute an R-squared,
which is a statistical way of neasuring the relationship
between two things; is -- is that fair?

A Yes.

Q And you conpute an R-squared of 0.0032, correct?

A Yes.

Q Wiich is a | ow R-squared, correct?

A Meani ng that the relationship between the
dependent and i ndependent variables is al nost random
It -- this trend line or the dispersion of the
i ndependent -- or the dependent variable here has
virtually no relationship whatsoever with the dependent
vari able, which is, of course, the retail price.

Q Ckay. So what puzzles ne, M. Sinms, is the fact
that National MIk put on an expert witness, Dr. Henry
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Kai ser, on this very issue, and he reached concl usi ons
that are the exact opposite of what you submtted here;
isn't that fair?

A | don't recall Dr. Kaiser's -- | was not present
for Dr. Kaiser's testinony. All | can say is this data
showed that they are not, there's no relationship between
Federal Order Class | differentials and retail prices. |If
he was di scussing demand, that's a different story.

Q And -- and we're going to hone in right on that.
And let nme give you a copy of his witten testinony, which
was National MIk Producer Federation Exhibit 48, marked
as Hearing Exhibit 115.

So if those people who have copies of Hearing
Exhibit 115 would pull it out, that would be -- if they
could read along to the major parts of it that |I'm going
to focus on.

So you understand that Dr. -- maybe you don't
under st and.

Are you aware that Dr. Kaiser did two things?
First of all, he cal cul ated how nuch of an increase in the
Class | differential would be reflected in retail prices,
and then cal cul ated how nuch such an increase in retai
pri ces woul d reduce demand.

Are you aware that that's what he did?

A | -- again, | said | was not present for
Dr. Kaiser's testinony, and | don't -- | have not studied
his testinony.

Q Well, if you could turn with me to page 3 of his

TALTY COURT REPORTERS, INC. 11471
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS January 29, 2024

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

a paragraph that begins with the words, "How woul d
i ncreasing."
Do you see that?
A | do.
Q And I'Il just read the key sentences.
"How woul d increasing the Class | price
differential inpact retail fluid mlk demand? NWF' s
proposal reconmends a nati onw de increase of the C ass |

price differential by an average of $1.49 per

retail level, we need an estimate of the price

transm ssion fromthe farmprice to the retail price.

t hrough May 2023, | estinmate that a 1% change in the
Class | price would cause a 0.55% change in the sane
direction in the retail CPlI for all mlk products.” He
says, "Calculations fromthis are available fromthe
aut hor . "
Do you see that?
A | do.

concluded that if Class | differentials go up by 1%
retail prices would go up by 0.55%

A That appears to be the inplication. But what |
obvi ously do not know is whether he's conparing

differentials or the Class | price. You get a

Based on nonthly Cass | and retail price data from 2013

witten testinony, which is Hearing Exhibit 115. There's

hundredwei ght. At current Cass | prices, this is an 8.6%

increase. To translate the Cass | price increase to the

Q Do you interpret this | anguage to nean that he had
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substantially different answer when you nake t hat
conpari son.

Q Well, he's -- | nean, it's pretty plain that he's
saying that if the Cass | differentials go up by $1. 49,
then you woul d see a corresponding -- well, strike that.

He i s discussing what inpact a 1% change in the
Class | price would have, correct?

A. He makes that statenent, yes.

Q Ckay. And you are proposing to increase the
Class | differentials, nmeaning increasing the Cass |
price, right?

A. Al l things being equal, yes.

Q Ckay. So let's |look at page 9, the | ast page of
hi s exhi bit, where he provides the econonetric output for
farmto retail price transm ssion
Do you see that?

Page 9.
It is the | ast page.

Yes, | see a table there.

o >» O P

Ckay. And you understand that in this context,
the farmprice, that's the price that farners are getting

for their mlk, correct?

A. Well, if you could point out where that is on the
t abl e.
Q Well, okay. Let's just -- if you look at the --

if you weren't here, you didn't hear himtestify.
Do you see the "sumof |ags" at the bottom of that

chart?
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A Yes.

Q And do you see that the -- he has four |ags, and
then the sum of them are 0.54929.

Do you see that?

A | do.

Q And do you see -- do you -- do you understand --
do you see that that is, in fact, the sane nunber that he
uses to -- as the inpact on retail prices fromthe 1%
increase in Class | prices?

A. Wll, sir, | amnot capable of answering whet her
that fifty- -- that .54929 is the 55%that he cites in
t hat paragraph you quoted in page 3, but I will agree that
t hose nunbers are quite simlar. | can't say that that is

t he nunber or how it canme about, but they are --

Q Ckay.
A -- principally the sanme nunber.
Q Have you had an opportunity to review his ora

testinmony in this hearing on August 31, 2023?

A | have not.

Q And if | -- let nme just read to you lines 10
t hrough 16 of his testinmony: "And so | basically | ooked
at this, and the bottom part of that graph is four nonths
of lag, and so the sumof the |lags where it says .54929,
that basically neans that over a four-nonth period a 1%
increase in the Class | price would result inalittle
over a half a percent increase in the retail price, that's
the price transm ssion.”

So with that explanation, do you agree that's what
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this chart is show ng?

A. | don't know how to interpret that.

Q Ckay. Well -- okay. Let's -- let's -- | nean, do
you have sone difficulty with the language | just read to
you as to what it neans?

THE COURT: Ms. Hancock?

M5. HANCOCK: Your Honor, | would object. This
W tness has already said he doesn't -- he didn't hear the
testimony and he can't speak to this, and at this point
he's just badgering the witness about if he has sone
difficulty in understanding.

| mean, if there's sonething that this w tness has
for direct know edge, | think it's fair game. But just
readi ng anot her statenent into the record and trying to
get himto adopt it or disagree with it | don't think is
appropri ate.

THE COURT: | sustain your objection, M. Hancock.

But, M. Rosenbaum you are naking the point
beautifully.

MR. ROSENBAUM Al right.
BY MR ROSENBAUM

Q Well, et nme call your attention to one other
nunber in this chart, which is the R-squared.

Do you see an R-squared of 0.7466737?

A Yes.

Q And that is, like, 20 tinmes higher than the
R-squared you cal cul ated, correct?

A. It's alnost infinitely higher.
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Q And just let nme -- and by the way, these are --
these -- this is a question -- this question was by
M. MIltner that -- that resulted in these answers.
"Question --"
THE COURT: M. Rosenbaunf
MR. ROSENBAUM |'mjust -- I'mjust going to ask
whet her - -
THE COURT: | want to you nove on.
MR. ROSENBAUM Al right. That's all | have,
Your Honor.

THE COURT: And as | say, you nade your point.
Al right. W next has cross-exam nation for
M. Sins?
And let us return these record copies of the
Exhibit 115 before we forget to do so.
CROSS- EXAM NATI ON
BY MS. VULIN:
Q Good afternoon, M. Sinms -- or norning, | guess,
wherever you would put 11:00 a. m
A | would call it norning.
THE COURT: Ms. Wulin, identify yourself for the
record, please.
M5. VULIN. Ashley Vulin with the MIk Innovation
G oup.
BY MS. VULIN:
Q So, M. Sinms, | want to start kind of bigger
pi cture about the purpose of FMVCs.

FMMOs are not a price guarantee, correct?

2024
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A. They guarantee that at whatever price the
comodity prices generate and that the uniformprices
generate, that regulated plants nust pay that value to
their suppliers of producer mlk.

Q Thank you. That was an inartfully-worded
guestion, so your clarification is fair.

They are not a guarantee of prices that will cover
all costs, correct?

A. The prices that the Agricultural Mrketing
Agreenment Act instructs the Secretary is to fix such
prices as will create a sufficient quantity of pure and
whol esone m |k, including certain economc factors and
prices of feed. Long-term the Act directs the Secretary
to set prices -- fix prices is the word it uses -- which a
sufficient quantity of mlk wll be produced.

There is no nonth-to-nonth, day-to-day guarantee
of a particular price. No dairy farmer is guaranteed a
profit. No dairy farnmer is guaranteed a narket. But over
the long-term the Secretary is responsible for
determ ning and setting prices which will nmake sure that
this country has enough m | k.

Q And so just to nmake sure I'mtracking your point
to summari ze that, it's your interpretation of the Act
that the Secretary is obligated to set long-termprices to
ensure that over tine, dairy farners costs are covered by
the m ni rum FMMO pri ce?

A. | didn't say -- you said dairy farnmer costs are

covered. There is 20-sone-odd thousand dairy farmers in
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this country, all of whom who have a different cost
structure. So any one of them cannot be guaranteed that
the Federal Order prices will generate revenues which
cover their costs.

Q And I'mnot trying to msstate your testinony,
just want to make sure I'mtracking it.

So then if -- if the Secretary is not setting
|l ong-termprices to cover all dairy farnmers' costs, then
what is the benchmark for how nuch cost should be covered
in your interpretation of the Act?

A. The sufficient -- the prices are set such that it
woul d generate a sufficient supply.

Q So prices should be set not to ensure that costs
are covered, but to ensure that enough costs are covered
that there is a steady streamof mlk for fluid use; is
that fair?

A. That's reasonably fair, yes.

Q Ckay. So then if you could go, please, to page 12
of your testinmony. |'mon the |ast paragraph.

And just to sunmarize your point before this
par agraph, you're arguing that a reduction of the Cdass |
differentials to zero essentially creates an individua
handl er pool structure; is that right?

A. |"msaying that if you reduce, sufficiently,
reduce seriously, the regulated Class | price with the
intent or the prom se by buyers that they will repl ace
t hose revenues with over-order prices, those over-order

prices and the farner-to-plant relationship becones, in
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essence, an individual handl er pool.

Q And do you believe Proposal 20 does such a thing?

A | do.

Q Ckay. So this --

A | wll say this, excuse ne. It does it if there
are any over-order prices. Those becone a -- an
i ndi vi dual handl er pool. But as we have said, there
certainly is no guarantee. In fact, it brings into great

guesti on whether there would be sufficient over-order
pri ces.

Q And so under Proposal 20, if those over-order
prices are going to the -- to the suppliers for those
handl ers, it's your conclusion that -- and this is a
guote, starting that paragraph, that |ast paragraph: "The
nat ural consequence of an individual handler pool
mar keting structure is that dairy farnmers will begin
fighting for the ability to supply the higher paying
Class | plants.™

s that right?

A Yes.

Q And anot her way to say this would be that the
nat ural consequence of Proposal 20 is that dairy farners
will begin fighting for the ability to supply higher
Class | plants?

A. |f those Class | plants are paying a prem um

Q Thank you.

A Not a given.
Q

Appreciate the clarification.
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So then if you could go to page 7, please. |I'min
the mddl e of the page here, the paragraph that starts "in
areas where."

A Yes.

Q And so after first reading page 12 and thinking,
okay, a problem of Proposal 20 is that all of the
suppliers will want to serve the Cass | processors if
they are paying an over-order premum Then |I read here,
“In areas where the Cass | prices and the manufacturing
class prices becone virtually equal at a | ocation, the
deci sion on whether to serve Class | wll be largely one
of logistical costs uninfluenced by the mlk price. The
foreseeable result is that some Cass | plants may not get
served. "

Did I read that correctly?

A You di d.

Q And so as | read this, you are arguing in the
first instance that Proposal 20 will cause disruption
because everyone will want to serve Class |, but then in

t he sane breath, cause disruption because no one wll want

to serve Class |I?

A No one will want to serve Class | if there are no
prem uns. Everybody will want to serve Class | if there
are premuns or if they are substantial. The quote you

just read, basically, is the natural evolution of pricing
in an unregul ated market, it will fall. The over-order
premuns will fall, and -- and then, thus, there is no

incentive to supply O ass |
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Q So wi thout Federal Order -- well, strike that.
We have over-order prem uns today, correct?

A Yes. In sonme places, yes.

Q And so sonehow Class | processors have figured out
how to ensure their plants are served using over-order
premuns in the current structure, correct?

A. Yes. But we have to renenber that they are
operating in a structure where those over-order prem uns
are a substantially snmall portion of the total val ue of
the mlk. The Federal MIlk Orders provide the regul ated
val ue or the substantial portion of the regul ated val ue,
and the over-order premuns are a small piece over and
above that. W're trying -- the Proposal 20 changes that
substantially, puts the enphasis on the prem um and takes
away the influence of the orders.

Q And is it your conclusion that Cass | processors
will be -- sonehow be inept at using over-order preniuns
to attract mlk if we don't have a base Class | price of
$1. 607

A. | would never call a Class | processor inept. But
| can say that what influences Class | differentials
are -- excuse ne -- what influences over-order prices are
a nyriad of things not necessarily associated with any
particular plant. The degradation of prem uns 100, 200,
300 mles away can domno into an area. And at the end of
the day, Class | processors are seriously -- and nostly as
we have heard in testinony -- concerned about the price

that their neighboring conpetitor plant is paying. So
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when prem uns start to degrade, erode, that's going to
natural ly erode them everywhere.

Q And if a Class | processor is not able to attract
sufficient mlk, do you have any reason to believe that
t hey woul d be unable to offer over-order premuns to do
so0?

A. They certainly can offer it. The question is
t heir pernmanence.

Q The question for the supplier is their permanence

you nean?
A. The question for the buyer is they may very well
be wlling in the very short-termto -- to increase -- pay

a premumto get mlk, but the question is howlong wll

t hey pay them and how high will they be, and will they --
bei ng conbined with the nuch | ess val uable blend fromthe
orders, wll that be enough to attract a supply long-term

Q And, again, going back to your point of the
problemw th over-order prem unms serving that role.

Wiy are Class | plants unable to manage that type
of typical supply chain using over-order prem uns W thout
the $1.60 Class | differential?

A |"msorry, | don't think I understood your
guesti on.

Q So your argunent is that without the $1.60 in the
Class | differential, nore of the paynent has to conme in
the formof an over-order prem um correct?

A. To attract the supply, yes.

Q And that because it's in the over-order pren um
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and it's not necessarily permanent, that will result in
suppliers being less willing to serve that Cass | plant?
A Yes.

Q So why can't we, then, rely upon d ass
processors and suppliers to negotiate |ike they do every
day, sone kind of nutually-agreeabl e outcone of an
over-order prem umthat works for everyone?

A The basic problemw th those over-order prem uns
are that they are not uniform or don't have to be, or
typically may not be. They are -- they will be -- since
an over-order premumis based on an individual plant, and
often the Class | utilization at that plant, that may be
striated by class, you will create a conpetition. And
it's disorderly pernicious conpetition to serve those
Class | plants when an outsized portion of the val ue of
the mlk is subject to individual relationship between a
plant and a supplier. Those are -- those will, in
essence, be an individual handler pool, and those -- and
t hose circunstances force prices down.

Q Despite the fact that we still use over-order
prem uns today?

A. But they are a very small portion of the total
value of mlk, that's the difference.

Q What portion?

A Depends on the area.

Q Have you done any study or analysis to give us
nunbers to support that contention?

A. | could -- | could offer anecdotal evidence. The,
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you know, prem uns are, say, $1 or so, nmaybe $1.15
dependi ng on the price of fuel in the Southeast. They are
alittle bit less than that in the Mdeast. They may be a
little -- they may not be existent at all, or certainly
not coordinated, in the Northeast. They are -- but they
are all simlar, but represented fairly small.

The portion of the value is inversely related to
the Federal Order price. So $1 premiumin the Southeast,
percentage-wi se, is a snaller representation of the total
value of mlk than $1 in the M deast where the blend price
is | ower.

Q And given that the issue here is service of
Class | plants, wouldn't you agree that USDA should give
fairly high credence to testinony fromC ass | processors
that they are confident they will be able to obtain
sufficient mlk supplies without the base $1.60 in the
Class | differential?

A. That testinony was delivered. The history of

over-order prices across the |ast 40 years suggests that

that -- although intentions nay be high, that other
factors will force them down when one of their

conpetitors -- when -- | as a processor, | mght say, |I'm
willing to pay an over-order price, but as long as the

pl ant down the road pays one, too, and the plant down the
ot her way pays one, too. And everybody -- and w thout a
Federal Order, there is no guarantee that those nunbers

are equal. So they will, by natural conpetition, fall to

t he | east commbn denom nat or.
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So you may have high intentions of paying an
over-order premium but you won't pay one if you think the

plant up the road is getting a better deal.

Q Isn't that natural econom c market conpetition?
A It's disorderly markets, because then you have
fights for Cass I, and you have -- and you have

degradations in prices, you have high variation in prices,
you do not have uniformprices to producers, and you do
not have uniformprices to plants. It is disorderly. It
may be natural, but everything we have | earned about m |k
over the | ast 80-sone-odd years is that mlk does, in
fact, function in a purely conpetitive market. That's why
we have price regulation, to prevent those disorderly
mar keting conditions.

Q Are there any market circunstances, in your
opi nion, that would warrant a decrease in the O ass |
differential price?

A. Al'l the cost factors say the differentials need to
i ncrease. The sheer fact that we are here to discuss both
the cost of transformng mlk into manufactured products
| eads us to the natural inquiry about the cost of noving
mlk. 1 -- 1 -- based on the 25 years of increase in cost
of moving mlk, | can't envision any circunstance that
woul d suggest differentials in the nain shoul d decrease.

Q You can't inmagine a circunstance that would
support decreasing the Class | differential s?

A | can't -- | can understand that there could be.

| just don't see themtoday.
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Q What coul d they be? Wat would be a circunstance
t hat woul d support reducing Class | differentials?

A. A serious -- serious oversupply of mlk, perhaps.

Q And a serious oversupply of mlk, given natura
supply and denmand forces, would support a reduction in the
Class | price?

A. Not necessarily. It mght, if you could -- you
could retain the sane Class | price, and when the bl end
prices go down, that sends the signal to the producers, so
you don't have to lower the Class | price to send that
signal. Those signals actually will be transmtted
t hrough t he bl end.

Q Assumi ng sufficient Class | utilization

A. | f the manufacturing class prices decline, the

bl end prices decline given the equal before and after

Class | differential. That's where the price signals
cone.
Q But my question was about Cass I, right? So if

there's a surplus of mlk on the marketpl ace, even in that
circunstance, you wouldn't believe that Cass | should be
able to pay less for their mlk?

A Say that again, please.

Q So ny question was, is there -- is there a
situation in which you woul d ever agree that market
ci rcunstances woul d support a decrease in the Cass |
differential?

A Yes.

Q And you had said a surplus of mlk

TALTY COURT REPORTERS, INC. 11486
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS January 29, 2024
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. Maybe 1'11 anend ny statenent. Maybe not a
surplus. |If the price of diesel fuel drops back to $0.75
a gallon, and the cost of a truck drops back to $25, 000,
and the cost of l|abor to drive that truck drops back to
t he m ni rum wage, maybe we can get m |k noved for
substantially |l ess than we get it noved now. But the
costs of noving mlk today justify an increase.

Q So you strike your prior answer; you don't agree
that a surplus of mlk on the marketplace woul d warrant a
decrease in the Cass | differential?

A. |"msaying it wouldn't necessarily warrant it, no.

Q Sorry, say again?

A. Wul d not necessarily. Directly, that particul ar
ci rcunstance is not an automatic trigger, or should not be
considered an automatic trigger, that C ass |
differentials are sonehow i nproperly aligned. W have to
al so consider intra- -- you know, within market and --

i ntra-market price alignnment.

Q And you agree with me that the Cass | nmarketpl ace
is in decline both by volune and per capita, correct?

A Certainly per capita.

Q By overall volune you di sagree?

A The trend has been that Cass | -- dass |
producer mlk has declined in the orders, yes.

Q Do you believe that USDA shoul d consider that when
setting Class | differentials?

A The Agricultural Marketing Agreenent Act instructs

the Secretary to nake sure there's a sufficient supply of
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mlk for fluid use. That's the -- to the Secretary and
standard the Secretary should follow

Q And so to the extent there's less fluid use,
there's less need to attract mlk to it, correct?

A Not necessarily. W have a very different world
today. | think Dr. Stephenson nade sone commrent about the
predom nance of manufacturing and its inportance. |It's
harder to shake m |k out of manufacturing today. It
may -- the mlk may actually be converted into a Class I
or Cass IV product, but that doesn't nean that that mlk
is available for Oass | use.

Today, mlk plants are built to serve a denand
customer. You don't build a plant purely for bal ancing
anynore, it's too expensive. So all these plants have
custoners that they are serving that are demand custoners,
they want to run to serve their demand. So there is not
this large pool of reserve supply. Those -- the Oass ||
and |V demand, those plants are going to want to run, it's
harder to shake m |k out of themfor Cass |I. Just
because there's mlk going to Class IIl and IV doesn't
nmean it's available for Class I.

Q For the mlk to be available to Cass |, a C ass

processor would have to attract that mlk, correct?

A. You don't take mlk to a plant just to take it,
t hey have a need for it. The sane as Class | is as
Cass Il and IV.

Q And woul d you agree with ne the nost direct way to

attract mlk to a plant is through an over-order prem un?
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A. | think over-order prem uns have their limts.
They have -- | don't think, | know that over-order
prem uns have their limts. They are a nice tool to
partially conpensate the organi zations that serve O ass |
pl ants, but they should not be. They should not be the
predom nant tool to attract mlk to a Cass | plant.

Q And have you cal cul ated the portion of the price
bet ween t he over-order prem um under Proposal 20 and what
makes up the bulk of the Class |I price, nanely the base
Class | skimprice? Have you run that conparison?

A. |"'msorry, | -- you are going to have to sinplify
t hat questi on.

Q There was -- your statenent that you just nade,
you have no nunbers to support that for us today, correct?
A. |"m-- please repeat the question. You asked ne

about nunbers, and | need you to repeat the question.

Q You said -- and |'m sumrari zi ng your testinony, so
let me knowif | get it accurately. You had testified
that if the over-order prem um plays too |arge or plays
the substantial role of noving mlk, that that is going to
not serve to sufficiently attract m |l k?

A "' m saying that over-order prices are not sure.
They are tenporary at any one point in time. They can
di sappear overnight for things that have absolutely
nothing to do with the cost of supplying a particular
pl ace or a particular plant. And if they are, if they --
| can tell you the percentage of the value of mlk for

when a premumis at zero, it's 0% of the value of mlk.
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Q There's nothing to stop Cass | processors and
suppliers for agreeing to any unlimted nunber of years,
for a set price for over-order premum is there?

A. They -- the contracts m ght read that way, but at
the end of the day, the inportant part to any one
particular plant is how they fare against their
conpetitor. So if they can't have assurance, like a
Federal M Ik Oder provides of uniformand conpetitive
pricing with their neighbor plant, that will, in itself,
degrade prem uns over tine.

Q And proprietary Cass | processors conpete with

cooperative-owned Class | plants, correct?

A Yes.

Q But cooperative Cass | plants can reblend; isn't
that right?

A. They can reblend when it conmes to paynent to the
producers, but they are obligated -- a cooperative-owned

plant is obligated to the Federal Order pool at the class
prices, just |like a proprietary plant. There is
absolutely no difference.

Q So | want to break out a little bit your testinony
bet ween the base Cass | skimprice and the county-Ievel
differentials. Right? Because those are two separate
aspects of the Class | differential, correct?

A Yes.

Q W have the base Class | skimprice $1.60, and
then there's the differentials that go on top of that that

are county-|evel specific, right?
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A. Yes. It also applies to butterfat.

Q And let's start with the base Cass | skim the
Grade A piece. You testified that if there is no
financial incentive to produce Gade A mlk, reversion to
Grade B could be a viable option at the farm| evel

And ny -- ny question is, are you aware of any
farmthat is really intending to becone a G ade B farmif
the outcone of this hearing is to reduce the $1.60 by
$0. 407?

A | f the outcone is to reduce the base m ni num
differential by $0.40? | have no idea if there are anyone
who has -- any dairy farnmer, any individual dairy farner

who is contenplating that, but certainly within the realm
of possibility.

Q It's physically possible, but is it likely in your
pr of essi onal opi ni on?

A. Li kely? If you -- if you make the val ue of
Class | mlk equal to the value of manufacturing mlKk,
dairy farnmers will respond economcally. They will either
stop supplying Class |, or if there's noney to be saved by
reverting to Gade B, they wll do it. They wll respond.

Q So that kind of addresses the entire $1.60, and
really want to keep us focused on the $0.40 for G ade A,
because that's the specific limts of nmy question.

So you agree that the G ade A factor, right, is

about what USDA determ ned was necessary to ensure a
sufficient supply of Gade A mlk for fluid use, correct?

A Yes.
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Q And that was $0. 40.

A. That -- that nunber has been quoted, yes.

Q Do you have any reason to believe it is a
di fferent amount than $0.407?

A No. M reading of the final rule in 1999 suggests
that -- that the portion of the $1.60 m nimum differenti al
associated with G ade Ato Gade B is $0.40 per
hundr edwei ght .

Q And Grade A standard, that's essentially a food
safety standard, correct?

A. The Grade A standard, yes.

Q And so ny question is, if the dass I
differential, $0.40, dedicated to that G ade A
mai nt enance, if that is cut out and the $1.60 is reduced
to $1.20, is it your testinony that it is likely that
enough farnms would convert from G ade Ato Gade B that we
woul d not have enough Grade A mlk to serve O ass |
processors?

A. | would agree it's unlikely. But | think it is
inportant that the prices still reflect that there is a
possibility of the reversion from Gade Ato Gade B, and
it could be that -- it could be a problemthat is
| ocalized. There nmay be an area where that becones a real
potential. My not be a broad potential, but it certainly
could be a potential in some nunber of places, which
threatens the supply of Class I.

Q Then | would like to nove to the bal ancing factor
then that accounts for $0.60 of the $1.60.
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A Yes.
Q And you testified a bit about the costs of

bal ancing, | believe, are on page 8 of your testinony.
A Yes.
Q So ny first question is, have you done any

cal cul ati ons, any survey, any studies, to determ ne what
t he average cost of balancing is to suppliers today?
A No.

Q So you are not sure if it's significantly | ess
t han $0. 60?

A. | can say fromny experience that it is not
less -- significantly |less than $0. 60.

Q | s the cost of bal anci ng uniform between every

single supplier?

A No.

Q Wul d you agree with ne that processors can bear
certai n bal anci ng costs?

A Yes.

Q And woul d you agree with ne that processors and
suppliers, given the unique contributions each woul d nmake
to balancing in their individual relationship, can
negoti ate how to approach that bal ancing cost?

A. They can negoti ate, yes.

Q So then | would |ike to nove back briefly to the
i ncentive piece. W have spoken a little bit about that
al ready.

But you have a nunber of places in your testinony

where you criticize situations where the Cass | price and
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t he manufacturing price would be equal ?

A Yes.

Q And those woul d be places where the current
Class | differential is $1.60, correct?

A. | would -- | would also include places where the
current differential is, you know, within a few di nes of
$1.60. You can -- you basically get to the sane pl ace
as -- at the places where the differential is $1.60 per
hundr edwei ght, $1.70 per hundredwei ght, $1.80 per
hundredwei ght. The Cass | price would | ook remarkably
i ke the manufacturing prices -- the manufacturing cl ass
prices.

Q And | believe it's on page 5, |I'mlooking at the
top of your testinony there. You say that "given that
Proposal 20 would lead to a significant portion of the
country experiencing scenarios in which the nonthly
Class | price aligns closely or even equals at |east one
of the manufacturing class prices, why woul d producers
show any interest at all in neeting Cass | demand?"

Do you see that?

A | do.

the country has Cass | differentials at or near $1.607?
A. | would say the portion of the country that has
$1.60, $1.70, $1.80 is very significant.
Q And that testinony would not apply equally to
areas of the country with higher Class | differentials

based on their county-level differential, correct?

Q s it your testinony that a significant portion of
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A. There would be a different result of that, but
we -- when -- then we still have to circle back to the
guestion of the inpact on blend prices and the blend price
rel ationship, and the blend price surface, which
encourages bulk mlk to nove to supply, particularly
deficit areas.

Q And if the Cass | price is roughly equal to the
manuf acturing class price, Cass | processors can still
use over-order premuns if they need to attract mlK,
correct?

A. They can. The obvious question is, wll they?
And history shows they will not, that the over-order
premuns will cone under pressure at sone point, and the
prices generated between the Federal Order price and the
over-order price will be insufficient to encourage the
mlk to supply d ass |

Q And can you tell ne an exanple of a situation
where Class | has not been able to ensure it was
sufficiently served using over-order prem uns?

A. Say that -- ask that again, please.

Q Have you heard any testinony at this hearing from
a Class | processor that they were unable to attract
sufficient supplies of mlk using over-order prem uns?

A No.

But we al so need to renenber that we're operating
under a Federal MIk Marketing Order, and the class and
the over-order prices are a small portion of the total

value of mlk. To say that | have never had a probl em
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getting a supply to ny plant, those people all are

regul ated by Federal MIk Orders. The Federal M|k Orders
are doing their job in making the supply of mlk to them
attractive.

Q They al so could be too high, correct, if every
processor has testified that they have a sufficient supply
of fluid mlk?

A No. That I -- 1 don't think that those two are --
woul d -- those two statenents are logically -- could --

Q Wul d you agree with ne that a supplier can al ways
decline to sell their mlk to a Cass | processor if the
price is not sufficient in their estinmation?

A. Always? | would not agree with that, always.

Q Are -- are you aware of any situation where a
supplier is legally conpelled to sell their mlk to a

Class | processor?

A. They may have a contract which requires it, yes.

Q And they voluntarily entered into that contract,
correct?

A Yes.

Q Just one nonent so | can spin through ny notes to
see if | covered everything.
You have a few statenents in your testinony that
t he purpose of Proposal 20 is to elimnate Federal MIKk
Marketing Orders; is that fair?
A. That is -- it is a logical conclusion from
Proposal 20 that that would be a |ogical result of the

pr oposal .
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Q But Class | processors can't elimnate any Federa
Order, correct?

A. |f -- they can propose provisions which woul d make
Federal Orders so irrelevant that the industry woul d wal k
away fromthem | -- | see this as a very straightforward
| ogi cal progression. |If you have Class | prices that are
equal to the manufacturing prices over a significant
portion -- and | repeat, it's a significant portion of the
country where the Cass | price and the manufacturing
class prices are virtually equal. You may have cl assified
products, but you don't have classified pricing. |If you
don't have classified pricing, you don't need a
mar ket -wi de pool. [|f you don't need a narket-w de pool,
you don't need a Federal MIk Order. It seens to nme those
two | ogical steps are very, very inpossible to ignore.

Q So it's your testinony, based on your experience,

t hat producers, that farmers will find no value in FMMOs
outside of the Class | contribution of $1.60 to the pool ?

A There are other values to Federal Orders. But if

you reduce the Cass |I price enough in those areas where

there -- where those prices are identical or nearly
identical to class -- to the manufacturing prices,
there -- the other values will tell them we are telling

you that you need to go seek these val ues outside the
pool, and they will -- and the |ogical conclusion will be,
why have a Federal Order?

Q And | believe a nunber of MG w tnesses testified

to the benefits of Federal Orders beyond just pricing.
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Do you recall that?

A. | recall them saying they like the infornmation
that orders provide. | don't recall any of them saying
that they -- they appreciate the pricing under --
provi si ons under Federal Orders.

Q But it's your testinony that you believe farners
will only care about the pricing provisions for those
counties with a zero-level Cass | differential because --
of course, right, we have nmany other counties that w ||
still have positive Class | differentials if Proposal 20
Is adopted, correct?

A. The obvious concern is if a significant portion of
the country decides that they don't need Federal M Ik
Mar keting Orders, that the disorderly marketing conditions
that mght exist in those areas can bl eed over into the
next order, and the next order, and the next order.

Q And you believe Class | processors and d ass
suppliers will be incapable of solving those issues the
way they do today, using the Federal M Ik Marketing Orders
systemw th the conbi nati on of over-order prem uns?

A W are not -- you are not -- you are conparing
appl es and washi ng machi nes. Today we have a Feder al
Order price which establishes the vast ngjority of the
val ue. You are inposing the change where the Federal
Order price becones, if not insignificant, nearly
insignificant, and the major portion of the value is
entrusted to over-order prices. You cannot say that

that's the same environnment as we have today.
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M5. VULIN:  Nothing further.
Thank you, Your Honor.
CROSS- EXAM NATI ON
BY MR M LTNER
Q Ryan M Itner representing Select MIk Producers.
It is still norning?

Good norning, M. Sins.

A. Good norning to you.

Q On Exhibit 497, it's NWPF-112C --

A Yes.

Q -- this one, on the third page you have a note.
A Yes

Q Can you explain what you nean by that note?

A. Yes. Yes. | may have had to truncate ny

description earlier.
Each of those three states, and | think there are

two other states actually, two cities in those states

2024

have -- are a part of the 30-city retail price survey. 1In
Ohio, | think it's Colunbus and C eveland. | can look it
up. | guess it's not naterial.

But this picture shows that one of the -- in each

of these three states, one of those cities has a

retail-to-differential relationship which | would call

intuitive, that the -- you know, the differential is |ower

than the -- the nedian, and the retail price is |ower than

the nedian. But the other city in that state has a

counterintuitive, or inconsistent, price relationship from

what you woul d expect regarding the rel ati onshi p of
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differential to retail. So even within a state you don't
have -- you don't have consistency about the rel ationship
between a retail price and the differential. In those
three states, they are -- even in a state, you have

I nconsi stenci es.

Q If we could go back to USDA's data, we'd find,
whatever it is, that New York mi ght be -- Buffalo and New
York Gty --

A. | think it's New York City and Syracuse, if ny
Menory serves.

Q Ckay. Pennsylvania m ght be Phil adel phia and
Pittsburgh --

A | believe that one is correct.

Q Even if there are two cities in those states, and
they are not consistent?

A Yes.

Q | now want to ask a coupl e of questions about
Exhi bit 498, which is your list of plants and their
owner shi p.

A Yes.

Q To be clear, the colum | abel ed "Proposed
Differential" --

A Yes.

Q -- those differentials are those that are from
Proposal 19 as offered by National M Ik Producers?

A Yes.

Q Did you do this analysis using the results of the

econom ¢ nodel w thout further adjustnent?
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A. No. This -- this conparison sinply conpares the
change -- delta, sone people have been using that term--
bet ween t he Proposal 19 proposed differential in each of
t hese plant | ocations and the current.

When | ooking at it, we -- we thought about the
testimony froma nunber of the O ass |I handl ers whose --
who said over and over that their concern in terns of
pricing, or a major concern, was there was the consistency
in-- in the relationship in pricing. And so we -- our
guestion was, conpared to the current differential, which
Is a given, we conpared the proposal.

Q And for -- again, so ny understanding is clear
when you are | ooking at this conparison between the
average differential of pool distributing plants that are
owned by cooperatives and that are proprietary, this is
t he national average across the entire -- for the 289
plants that you have identified on this list?

A. Actual ly, the nunber of distributing plants in the
list is 219. So this averages across the 219 pool
di stributing plants, yes.

Q Then that |leads into nmy next question, which is
you have sone plants on here that are identified as supply
pl ants.

s it correct those plants were not included when
you cal cul ated the summary data at the bottom of the
exhi bi t?

A. That is correct. The sunmary data pertains solely

to the pool, the pool distributing plants, however that's
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defined in each order.

Q But you did not |ook at and so we don't know what
the rel ati onshi p between cooperative plants and
proprietary plants would be if you had just |ooked at the
results of the spatial nodel?

A That is not included on this.

Q Ckay. | don't want to repeat questions, but these
are sonewhat simlar to sone you have al ready been asked.
So | apol ogi ze, but | want to understand your opinion
about why sonet hing m ght not happen.

And |'m | ooking at the bottom of page 4 of your
testi nony, Exhibit 494. And you are stating that if there
was a zero zone, there would be no incentive to supply
mlk to a dQass | plant, correct?

A | probably would say that there is no regul ated
price incentive to supply C ass |

Q In that hypothetical scenario where there's a zero
county or a zero zone, it seens that both the
manuf acturing plant and the Cass | plant are sinply going
to have to bid against one another to get mlk to nove to
their plant, correct?

A Theoretically.

Q Your conclusion seens to be that that -- that
there is no incentive for the producer. And | just want
to make sure that we understand your experience and -- and
opinion as to why that won't occur. Wy would there be a
mar ket failure there where the plants bidding for mlk

won't get the mlk to nove to the plant?
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A. My concern, given ny very |long observation of this
industry, is that the -- that the -- nunber one, that the
mar ket power in the negotiation process is tilted toward
the buyer. W have a very perishable product that we are
mar keting, and if you don't get it to a plant in a hurry,
it beconmes an unmar ket abl e product. So the buyer knows
t hat .

The ot her concern is that factors having
absolutely nothing to do with the | ocal supply and demand
for mlk can influence over-order prices.

And | want to clarify sonmething I may have said
earlier. In the natural historical cycle of over-order
prices, the peaks |ast considerably | ess than the vall eys.
If | said it backwards earlier, | want to nmake sure that
t hat' s under st ood.

Hi gh over-order prices don't |ast very long, they
never have. Low over-order prices drag on. And that
is -- those are the concerns that we don't have a -- you
know, all these questions of negotiation presune that the
buyer and seller are in the sane position, that, you know,
| have an alternate place | can take my m |k every day
i nstantly.

That's not necessarily true, and you nust -- it's
a perishable product, and it has to be gotten rid of or
di sposed of to a place that can nake it into a product
| ess perishable very quickly. That creates an uneven
conpetitive circunstance.

MR MLTNER | think all ny other questions were
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al ready asked, so | won't try to ask them again. Thank
you very much

THE COURT: Ms. WVulin.

CROSS- EXAM NATI ON
BY Ms. VULIN:

Q M. MIltner's questions pronpted a couple
addi ti onal ones from ne.

So you said that suppliers have a perishabl e
product, and because of that, are at a di sadvant age
Vis-a-vis their buyers?

A. Cenerally, yes. Not generally, it's true, that
you -- that the perishability of their product nmakes
mar ket i ng deci si ons need to be instantaneous.

Q And isn't the inverse also true, that if you are a
Cl ass | processor, your need for supplies to make your
product is a need for a product that you need to be
delivered daily?

A. Cenerally, Class | processors can wait |onger than
the dairy farnmers can.

Q A Cass | processor --

A Can -- can -- can suspend their purchases for a
| onger tinme than a dairy farmer can hold their mlk off
t he mar ket .

Q A dairy processor cannot stockpile three nonths
worth of raw mlk to use as needed, correct?

A They cannot.

Q They al so have to have a steady streamof mlk

comng at a rate that allows themto process it as
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required by the PMO and ot her food safety regul ation,
correct?

A. They woul d desire a steady supply.

Q They woul d need one in order to operate their
busi ness, correct?

A You can't make packaged fluid mlk w thout raw
mlk, yes.

Q So this issue of perishability cuts both ways. It
creates a product that needs to be sold quickly, but also
a supplier that needs frequent -- excuse ne -- a buyer
t hat needs frequent supplies of this perishable product?

A. Agai n, that knife does cut both ways, but it isn't
as sharp on both sides. The dairy farnmer is in the
di sadvant ageous position.

Q And t hat di sadvant ageous position, when you are
tal ki ng about the spot market, right? Were you need to
unload a load of mlk day the next day very quickly is
very different than a | ong-term negotiated contract for
m |k supply, correct?

A. The spot nmarket and | ong-term negoti ated contracts
are not the sane.

Q And M. MItner had asked you about this issue of
manuf acturing and Class | prices being equal, resulting in
t hose respective processors just nerely conpeting for mlk
on the marketpl ace, correct?

A That was -- | think -- | believe that was the
nature of his question, yes.

Q And were you here during Crystal Creanery's
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testi nony where M. Schuel ke testified about the
chal | enges that FMMOs can pose for getting Cass | mlk
suppl i es when conpeting with manufacturers under the
current systenf

A | -- 1 was here. | don't recall that testinony
specifically. But, yes.

Q So to the extent the current system was
di sadvant ageous for Class | processors in conpeting for
fluid mlk, something that brought them back to baseline
wi th manufacturers could be an inprovenent over the
current systenf

A | don't think so.

M5. VULIN. Nothing further. Thank you.

2024

THE COURT: Are there any other cross-exam nation

questions before | turn to the Agricultural Marketing
Service for their questions?
| see none. | invite the Agricultural Marketing
Ser vi ce.
CROSS- EXAM NATI ON

BY M5, TAYLOR

Q Good norni ng.

A Good nor ni ng.

Q | only have a few questions. Let's see.
If we can turn to Exhibit 497.
A Yes.
Q | just want to make sure we know where the data is
comng from | know you have the |ink down there, but is
this -- in one instance you said it was January to
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Cct ober 2023 data, and then in another instance |I -- what
| thought | heard it was October 2023 data.

A. It is January 2023 through October 2023.

Q So you averaged all those nunbers?

A Yes.

Q Ckay. And on that retail price series, there's
quite a nunber of different data points in there, so |
want ed to know whi ch one you | ooked at.

Was it conventional ? Wwole mlk?

A The conventional whole mlKk.

Q And then on Exhibit 495, and | want to nake sure
we're just straight on this, for Orders 5 6, and 7 that
don't have PPDs, it is -- these are changes from-- in the

| ast three colums that would be the uniformprice?

A Hold on. [I'mhaving a hard tine finding that.
495. Found it. I'msorry.
Q Yep. | mght have said colums -- | nean rows,

but | neant col unms.
So the last three colums for information for

Federal Orders 5, 6, and 7, those are changes -- exanple
in the third colum fromthe end, changes in the uniform
price, not changes in the PPD?

A. Yes. And for consistency, | put in a proxy
announced PPD which was sinply the difference between the
uniformprice, the -- you know, the 3.5% skimand

butterfat equivalent uniformprice under Orders 5, 6, and

7, and 131, and the Class IIl price at 3.5. So it's
that -- that -- those changes are -- the changes in the --
TALTY COURT REPORTERS, INC. 11507
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oh, it does say PPD, doesn't it? That shouldn't. It is
uniformin that -- one, two, three, four, five -- should
be uniformprice in that fifth col um.

Q Were it says "M G Proposal 20 PPD change,"” it's a
uni form price?

A Yes. For Orders 5, 6, 7, and 131, that is uniform
price, not PPD

Q And then in the last colum as well?

A. Yes. Well, again, | -- for consistency's sake, to
cal cul ate how often there would be a negative PPD, |
converted, in Orders 5, 6, and 7, and 131 using a proxy
PPD. And so the uniform price change, in essence, you
coul d nmaybe make the case of as the sanme thing as the
bl end price going down, or the blend price change, so that
noves over and is conpared in the final columm, revised
PPD, or revised proxy, if you wll.

Q Ckay. So you said in sone questions bulk mlk
nmoves on bl end prices?

A. Ceneral ly, yes.

Q And so if | take your statenment big picture, what
you are saying, in your opinion, is a reduction in the
Class | differentials filters through to a reduction in
t he bl end pri ce.

A Yes.

Q And that results in your opinion of mlk |ess
wlling to serve the Cass | market?

A. My -- the Exhibit 496 -- well, National MIk-112B
shows that the -- because of the high -- higher than
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average Class | utilization percentages in Orders 5, 6,

and 7, when you take $1.60 away fromthat Class | price in

t hose orders, the blend price reduction will be greater --
the reduction will be greater -- if that's not an
oxynmoron -- the reduction in blend price will be greater

in those orders than the reserve supply orders that
surround Orders 5, 6, and 7.

So when you -- if you lower the blend price $0.40
in Oder 33, and you lower it $1 in Order 7, the incentive
to nove mlk fromOder 33 to Order 7 declines by $0.60
per hundredwei ght. They are all going down. Al the
bl ends, all the uniformprices go down as a result of
Proposal Nunmber 20. But they go down nore in Orders 5, 6,
and 7 than anywhere el se, so that changes the blend price
gradi ent, which is what bulk m |k noves on.

Q So in particular, in your opinion, those orders
woul d have trouble getting the suppl enmental supplies that

t hey need?

A. The problem getting suppl enental supplies to those
orders will get worse. |It's already a problem but they
wi |l get worse.

Q And you had sonme di scussion back and forth on
i ndi vi dual handl er pools. And fromwhat | hear from your
opinion is that nore of the actual Cass | price should be
reflected in the Federal Order prices and less left up to
over-order prem um negotiation?

A. | believe that the -- that if we're going to

adj ust the values in Federal Orders to reflect the val ue
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of dass I, that adjustnent should be nade in the Federal
Order prices and not left to increases in over-order
prem uns whi ch haven't materialized. And it's certainly
true on the converse, we certainly should not reduce the
Class | revenues in the pools and put nore reliance on
over-order prices.

Q | s your concern mtigated at all given that
Class | processing in the U S. does have a significant --
and | don't define significant -- but portion of it owned
by cooperatives?

A. No. They are treated in the -- under the order
identical to a proprietary that's -- | don't see any --
any structural difference.

Maybe | m sunderstood your question.

Q Vel |, you were concerned about revenue sharing,
and that if there's an individual handler pool, you know,
what | heard was, they don't have to share all that
revenue with all the nmarket participants who are pool ed?

A Yes.

Q Wul d that be accurate?

A It's unlikely that the over-order revenue will be
shared broadly across a pool.

Q And I'mjust -- was kind of piggybacking on that
to say, is that concern mtigated at all because of
cooperatives that own a significant portion of Cass |
processi ng?

A | don't think so. | think the value of the

uniformpricing to producers is of such substantial val ue
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that we should avoid the inplications that cone with
i ndi vi dual handl er pool s.
Q Ckay. And just to continue -- and that
inplication to you is non-uniformprices to producers; is

that correct?

A

There's nmultiple inplications, but sinply the

guestion of market-w de pooling versus individual handler

pool s, one of the inplications is non-uniform producer

pri cing,

t he desi

and the ruinous conpetition which would cone for

re to supply those high Cass | plants in an

I ndi vi dual handl er pool environnment.

M5. TAYLOR: That's it from AMS. Thank you.
THE COURT: Shall we break for |unch before

redirect?

at 1:05.

|"mgetting a yes. Al right. Please cone back
We go off record at 12:05.
(Wher eupon, the luncheon recess was taken.)

---000- - -
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MONDAY, JANUARY 29, 2024 - - AFTERNOON SESSI ON

THE COURT: Let's go back on record.

W' re back on record at 1:07.

You may proceed, thank you.

M5. HANCOCK: Nicol e Hancock for National M k.

Your Honor, we have no further questions. W
woul d just nove for the adm ssion of Exhibits 494 through
498.

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit NWF-112, narked
Exhi bit 4947

There is none. Exhibit 494 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 494 was received

i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit NWPF 112A, al so mar ked
Exhi bit 495?

There is none. Exhibit 495 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 495 was received

i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit NMPF-112B, |ike boy,
al so marked Exhibit 4967

There is none. Exhibit 496 is admtted into
evi dent .

(Thereafter, Exhibit Nunber 496 was received
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i nto evidence.)

THE COURT: |Is there any objection of the
adm ssion into evidence of Exhibit NWPF-112C, |ike cat,
al so marked Exhibit 4977

There is none. Exhibit 497 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 497 was received

i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 112D, |ike David, also
mar ked 4987

There is none. Exhibit 498 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 498 was received

i nto evidence.)

M5. HANCOCK: That's all we have for this w tness,
Your Honor.

THE COURT: Al right. Thank you.

Di d anyone el se have any questions for M. Sins
before | invite himto step down?

No one.

M. Sinms, thank you so nuch.

THE W TNESS: Thank you

THE COURT: Let's go off record while we switch
out the laptop. Wo will be the next w tness, though?

M5. HANCOCK: Your Honor, we'll have Carl Rasch as
our next witness for National MIKk.

THE COURT: Thank you.
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M. Rasch, while we're on break, you may make
yourself confortable in the witness chair.
Let's go off record at 1:10.
(An off-the-record discussion took place.)
THE COURT: We're back on record at 1:11.
| have in front of nme an exhibit, but before we
turn our attention to that, I'mgoing to ask the gentl enman

in the wwtness chair to state and spell his nane.

THE WTNESS: Al right. M nanme is Carl Rasch
First nanme GA-RL; |last name, RA-S-CH

THE COURT: Good.

And have you previously testified in this
pr oceedi ng?

THE WTNESS: No, | have not.

THE COURT: 1'd like to swear you in.

CARL RASCH,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Thank you.

And, Ms. Hancock, |'m | ooking at Exhibit NWPF-113.

| believe that will be marked 499.
(Thereafter, Exhibit Nunber 499 was nmarked
for identification.)
M5. HANCOCK: | wish we had one nore exhibit so

t hat we could have the 500 nark.

THE COURT: Wbuld you |like ne to tear off the |ast

page?

M5. HANCOCK: | think the honor will go to someone
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el se.
DI RECT EXAM NATI ON
BY MS. HANCOCK:
Q Good afternoon, M. Rasch. Thank you for being
her e.

And I w il note that you spent a consi derable

2024

anount of tinme at this hearing because you were slotted to

previously testify, but in our effort to expedite sone of

t he proceedi ng and wi tnesses, and when we trinmed sone

W t nesses, you were one of the wi tnesses that graciously

gave us back your tine. So thank you for being here then,

and thank you for returning again for this topic as well

You have prepared Exhibit NWPF-113, which is now

mar ked as Exhibit 499, in support of your rebuttal to
Proposal Nunmber 21; is that right?

A. That's correct.

Q Wul d you provide us with that testinony, please.

A. Ckay. So the testinony that |'mgoing to present

today is a little background about nyself.
As | indicated, ny nane is Carl Rasch, and | am

engaged as a consultant for the Mchigan M|k Producers

Association. And prior to working as a consultant, | was

enpl oyed by themfor 40 years as their director of bulk
m | k marketing.
And ny business address is 41310 Bri dge,
B-RI-DDGE, Street, Novi, NNOV-I, Mchigan, 48375.
So ny nane is Carl Rasch. |'mhere today to

present testinony in opposition to Proposal 21 on behalf
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of the National MIk Producers Federation, hereby referred
to as NWPF, with the support of the Mchigan MIk
Producers Associ ation, hereby referred to as MVPA

MWPA is a nenber of NMPF. | ama private
consul tant engaged by MVWPA to represent their interests at
this proceeding. | was al so designated to be MWA's
representative on the National -- on the NWPF task force,
whi ch devel oped the recommendati ons for Federal Order
noder ni zati on. Those reconmendati ons were ultimately
approved by the NVPF Board of Directors and were incl uded
in the notice of hearing issued by the USDA.

From 1977 to 2017 | was the director of bulk mlk
mar keting for MMPA. I n that capacity, | was responsible
for negotiating and executing third-party raw m |k sal es
agreenents. Additionally, | was responsible for producer
payrolls, Federal Order reporting and pooling, and
representing MVWPA at various public hearings.

The NMPF Federal Order task force reviewed many of
the current Federal Order regul ations during the process
of identifying critical issues to be addressed in this
noder ni zati on process. One of the issues considered by a
wor ki ng group of the task force was the appropriate |evel
of the Cass Il differential. Wile there was
acknow edgenent that the differential could be changed,

t here was no consensus as to how nuch of a change should
be proposed.

Therefore, NMPF decided it would not submt a

proposal to change the current Class Il differential of
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$0. 70 per hundredwei ght, which is -- and I'mgoing to
strike the word "applicable” and replace it with
"uniform" so it should read -- which is uniformin al
Federal M|k Marketing Orders. It nmay be appropriate to
consider changing the Cass Il differential at a separate
Federal Order heari ng.

THE COURT: Let nme interrupt you there, and we'll
make this change on the record copy. So on page 1 of
Exhibit 499, the next to the last full paragraph, you're
changi ng the word "applicable” to the word "uniform"”

It's done. Thank you.

THE WTNESS: GCkay. So in regards to the issue of
substitution incentive. There were numerous -- nNUIer ous
concerns were expressed in arriving at this decision by
the task force work group. And | mght add that many of
t hose sane concerns have been expressed by various ot her
Wi t nesses at this proceeding, wtnesses for both the MIk
| nnovati on Group and the International Dairy Foods
Associ ati on.

Chi ef anong our concerns was the possible creation
of an incentive to substitute Class IV powder for fresh
m |k ingredients, which currently are classified as
Class Il. This would reduce pool revenues which determ ne
the prices received by dairy farners. Encouraging
substitution of |ower cost ingredients for higher value
fresh mlk ingredients is counterproductive to the basic
pur pose of the Federal Order program

NMPF is concerned that the Class Il differential
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2024

proposed by the Anmerican Farm Bureau Federation, hereby
referred to as AFBF, would create an incentive to
substitute mlk powder for fresh mlk. AFBF s nmethod to
determ ne the proposed differential of $1.56 per
hundredwei ght is too sinplistic. Because ml|k powder is
rel atively nonperishable, it can be purchased today at an
attractive price, stored under proper conditions, and
utilized within 12 nonths, when it -- when it -- when
it -- it should say "when it is nore financially
advant ageous." In other words, the original cost of the
i ngredient may be | ess than the current cost of that sane
ingredient. Setting the Cass Il differential too high
may i ncentivize the practice of substituting cheaper
powdered mlk for fresh mlk.

The cost of transportation of ingredients is
anot her concern not addressed by the AFBF proposal. Mk
powder is a concentrated formof mlk solids, far nore so
than raw m |k or concentrated skimm | k. The buyer of
mlk solids is typically | ocated sone di stance fromthe
source of the product, and transportation costs are
incurred in delivering the product to its destination.
Because m | k powder has nearly all the cow water renoved,
it is much cheaper per pound of mlk solids to transport
than fresh m |k ingredi ents.

AFBF' s rationale for establishing new and hi gher
di fferential value does not account for this added cost
for fresh mlk ingredients. This difference in

transportation costs also contributes to the incentive to
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substitute mlk powder for fresh mlk ingredients.

Di sorderly marketing. Federal Order regul ations
do not require the pooling revenue generated by C ass I
usage unless the handler is a fully-regulated distributing
plant. Consequently, if a class price m salignnent
exists, there is the -- an opportunity to depool
significant volumes of Cass Il mlk. 1In fact, the
current differential of $0.70 per hundredwei ght has
consistently provided an incentive to depool Cass |1
ml k. Because | amnost famliar with marketing
activities wthin the Mdeast MIk Marketing Oder, | wll
use statistics for that market for illustration purposes.

Begi nning in Decenber of 2021, there have been
incentives to not pool Class Il mlk on the FMMO nunber 33
every nonth. Due to the strength the non-fat m |k powder
and butter prices relative to cheese and whey pri ces,
there has been a significant price spread between Class |V
and Cass IIl prices for the |ast 23 nonths.

So the 23-nmonth period |I'mtal king about here is
Decenber of 2021 through October of 2023. That was the
nost recent information available at the tinme |I prepared
this statenent.

THE COURT: That woul d be Cctober or Novenber?

THE W TNESS: Cct ober of 2023.

THE COURT: Ckay.

THE WTNESS: After adding the $0.70 per
hundredwei ght differential to the Cass |V advanced price

factor, Class Il price -- Cass Il skimprices averaged
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$14. 32 per hundredwei ght versus $10.92 per hundredwei ght
Class Il average for cal endar year 2022. The Cass ||
ski m val ue exceeded the Cass IIl skimby $3.40 per
hundredwei ght. Additionally, the Class Il butterfat val ue
exceeded the Cass Il butterfat price by .007 cents per
pound. The average PPD for --

THE COURT: Let nme stop you there just so we nake
sure the record's right.

So you have got the dollar sign, and then a
deci mal point, and then 007.

THE W TNESS: Cents.

THE COURT:  Yes.

THE WTNESS: Per pound.

THE COURT: Al right. Thank you.

THE WTNESS:. The average PPD for Federal O der
Nunmber 33 during 2022 was $1.50 per hundredwei ght. The
Class Il price exceeded the sumof the Class IIIl price
plus the PPD every nonth, which would have resulted in a
paynent obligation to the producer settlenent fund if the
Cass Il mlk were to be pool ed.

The same m |k price msalignnment continues to
exist in 2023. Through the nonth of COctober, the average
Class Il price was $10. 15 per hundredwei ght, and the
Class IIl price was $7.17 per hundredweight, which is a
di fference of $2.98 per hundredwei ght. The average PPD
t hrough Cctober was $1.58 per hundredwei ght. dass |
m | k pool ed on Federal Order 33 also would have had a

paynent obligation to the producer settlenent fund for
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every nonth of 2023. Consequently, there's been a huge
decline in the volune of Cass Il mlIk participating in

t he Federal Order Nunber 33 pool begi nning in Decenber of
2021.

And so | went to the statistical page for Federal
O der 33 and was able to determ ne the volune of mlk
participating in the pool in each of the cal endar years
2020 through Cctober of 2023, and that's what | have
listed here as the sumof the total Cass Il utilization
pool ed in Federal Oder 33.

For the year 2020, the total Class |l pounds were
4, 065, 109, 000 pounds.

In 2021, the Cass Il pool pounds were
3,857,237,000 pounds.

THE COURT: Wbuld you read that nunber again,
pl ease.

THE W TNESS: 3, 857, 237, 000 pounds.

By 2022, that nunber had declined to
1,517, 464, 000 pounds.

And t hrough the nonth of October, the cumul ative
vol unme of Class Il pooled sales in 2023 was
1, 200, 786, 000 pounds.

And if | look at the price relationship in volunes
for Novenber and Decenber of 2023, the sane depooling
situation existed. Not only does this create inequity for
dairy farnmers due to non-uniformprices paid in a conmon
market, it also results in unequal procurenent costs for

suppliers. An entity that supplies mlk to a fully
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regul ated plant for Cass Il usage has paid the market's
uniformprice, while another entity that supplies mlk to
an unregul ated plant for Class Il usage is typically paid
the prevailing Cass Il price.

As denonstrated earlier in ny testinony, the
di fference between the Cass Il price and the market
uni form price has been huge during 2022 and 2023. For
twenty- -- for the year 2022, the difference on average
was $1.91 per hundredwei ght, and so far in the year 2023,
the difference on average has been $1.40 per
hundr edwei ght .

Many pool distributing plants generate excess
creamwhich is not utilized in the production of packaged
Class | products. Traditionally, this excess cream has
been utilized to produce butterfat intensified products
such as half and half, whipping cream sour cream cottage
cheese, and ice creamm xes. All these products are
categorized as Class Il, and any distributing plant that
is fully regulated has this Class Il utilization included
in the calculation of the plant's total classified val ue
and its obligation to the producer settlenment pool.

However, if the sane byproducts were to be
produced at a partially-regulated or conpletely
unregul ated plant, those plants woul d have no obligation
to the pool if they chose not to -- to not pool the mlKk.
This creates a huge cost di sadvantage for a pool
distributing plant. As an operator of a pool distributing

plant at Canton, Chio, this price disparity causes MVPA
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great concern. |If the Class Il differential was to be
increased to $1.56 per hundredwei ght as proposed by AFBF,
we envision alnost all Cass Il production being shifted
to non-pool facilities and the elimnation of a valuable
source of revenue fromthe Federal Order Nunber 33 pool.

So in conclusion, NMPF opposes the adoption of
Proposal 21 for all the reasons presented in ny testinony.
Al so, NWVPF believes that AFBF' s proposal to increase the
Class Il differential is a subject better addressed at a
future Federal Order hearing.

NVPF has offered five proposals which are intended
to noderni ze Federal Order regulations. Al of these wll
affect the calculation of class prices. Not know ng what
t he outcone of this public hearing mght be, it is
i npossi ble to evaluate the consequences of any change to
the Class Il differential at this tine. Additionally,
there are issues separate fromthe correct value for the
differential that need to be considered that are not
addressed in Proposal 21. Therefore, USDA shoul d reject
Proposal 21 and maintain the Cass Il differential at
$0. 70 per hundr edwei ght .

Respectfully submtted by Carl Rasch on behal f of
NIVPF.

M5. HANCOCK: Thank you, M. Rasch.

Your Honor, we would nmake him avail able for
Cross-exam nati on.

/1
/1
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CROSS- EXAM NATI ON
BY MR M LTNER:
Q Ryan M Itner representing Select MIKk Producers.
M. Rasch, do you have an opinion as to what the
Class Il differential, the proper differential should be?
A. Well, as | indicated, it's tough to eval uate what

it should be not know ng, you know, how the fornulas are

going to work in the future. | guess all | would say at
this point, increase -- proposing an increase of $0.70 to
$1.56 at mninmum you know, if -- if, you know, the $1.56

calculation is based on the current Make Al |l owance for
powder, and everyone has proposed that the Make Al |l owance
be increased, so given the proposal as presented by
American Farm Bureau, there's a potential for it to be
even nore.

Historically, Cass Il differentials have been
pretty nodest. | can renenber the day when it was
Class Ill plus $0.10, and then we increased it from
Class Il plus $0.30, and then with Federal Order Reform
the basis for determining Cass Il was changed to Class |V
plus $0.70. And there was previous testinony earlier in
t he proceeding indicating that, you know, substitution of
powder for fresh mlk did occur with the increase to
$0. 70.

So as we indicated, you know, this was the
consensus of the nenbers of National MIk that were
represented on the task force, and we did not have an

opinion as to what the correct differential was. W
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indicated it should stay at $0.70 until nore information
is available to nake that determ nation.

Q Based on the state of the regulations and price
formul as that we have today is $0.70 appropriate?

A There is sonme substitution. I'maware of a fairly
significant manufacturer of private |abel ice creamin
M chi gan that uses powder exclusively in their operations,
so we really don't -- there's -- there's two concerns. W
don't want to be elimnating -- as you can see in ny
nunbers for Federal Order 33, you know, the volune of mlk
pool ed has decreased dramatically, and it's not because
sone of it mght have been done due to substitution, but
the mgjority that was due to price m salignnents.

So, you know, one concern is substitution. But
probably the nore overriding thing is what is it going to
do to exacerbate the concern that everybody has with
depool i ng.

Q In the fourth paragraph of your testinony you --
you stated that, "Wiile there was acknow edgenent that the
differential could be changed, there was no consensus as
to how nuch of a change should be proposed.™

When | heard you say that, | took away the idea
that at |east sonme nenbers of the National M|k task force
felt there should be an adjustnent to the C ass |
differential.

Am | correct in that assunption?

A. Correct. Sone were of the opinion that it could

be increased; sone thought it should be decreased.
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Q So | guess that nakes sense then that Nationa
MIk wouldn't -- wouldn't include that in their package if
you coul dn't get consensus?

A That's true. Because we had -- on all of the
proposals we submtted, there was consensus of opinion.

Q But then | also read your statenent, | heard you
present your statenent, and it seens to suggest that
because National M|k hasn't cone to a consensus, USDA
shoul dn't consi der naki ng any adjustnents at all.

| s that what you are suggesting?

A. | think our bigger -- the takeaway the Depart nent
should get fromthis proceeding is we're trying to make a
decision as to what the appropriate |evel of the
differential is operating with -- with sort of in a
vacuum

We don't know how the fornulas are going to work,
so how can you determ ne what you should do for the
differential ?

And -- and at this point, other than Anerican Farm
Bur eau Federation suggesting that it be $1.56, | have not
heard anybody el se suggest what the appropriate |evel
should be, so | don't know how t hey woul d nake a deci si on.

MR. MLTNER  Thanks. That's all | have.

THE COURT: Wbuld anyone else like to
Cross-exam ne M. Rasch?

| see no one. | invite the Agricultural Marketing
Service to ask questions they have;

/1
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CROSS- EXAM NATI ON
BY MS. TAYLOR
Q Good afternoon
A Good afternoon.
Q Thanks for comng to testify. W just needed to
make sure you were here --
A. Wiited a long tine.
Q Excuse ne. Just a couple of questions.
M. MIltner asked you what you thought the
Cass Il differential should be set at -- or should be.
| want to ask you a slightly different question,

as what do you think it should represent?

A. Qobvi ously, you know, representing producers, we
woul d li ke to keep as nuch of the Cass Il value in the
pay price for the producers. It should be a neutral
deci sion, you know. It may be nore appropriate for a

processor to use powder, but cost should not be the

driving factor. |If -- you know, if they use powder, now
we're substituting Cass Il value for the producer for
Class IV. And Cass Il is -- is tied directly to the

Class IV price, so you are always going to | ose pool val ue
if there's substitution of fresh mlk wth powdered m Kk,
sinply to -- sinply for econom c reasons.
Q So then you talked a bit about the shift that you
noted in Cass Il pooled volunes -- it's very echoey.
THE COURT: W have quite a bit of echo on the AMS

MS. TAYLOR:  Sorry.
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BY M5. TAYLOR:
Q You list -- there's Cass Il volunes on page 3 in
Federal Order 33, so you tal k about you think that shift

was due to price alignnment. And so tying back to what you

just said, as your goal is to -- fromthe producer's
perspective, is to keep as nmuch of that -- that revenue in
the pool, is that any price msalignnment that woul d cause,

that Class Il mlk to be depooled is what you are trying
to avoid. O not used, | guess, is the right word.
A The depooling is -- is entirely a result of the

m sal i gnnent in pricing.

Q At standal one pl ants?
A. At a standal one plant, yes. And -- and even at a
partially-regulated plant as well. They have -- they are

required to pool their Cass | volune, but they can choose

to depool anything that's not C ass |

Q At the end in your conclusion when you tal k about
basically if there's -- does need to be a change in the
Class Il differential, it should be at a future hearing

because there are issues separate fromthe correct val ue
for the differential that need to be consi dered.

| was wondering if you could expand on what those
i ssues are you see.

A. Per f or mance standards, you know, in order to be
eligible to participate in the pool. |If you depool mlKk,
there are consequences, there's restrictions as to how
much m |k you can pool in the subsequent nonth after your

depooling action. So performance standards, pooling
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restrictions, you know, they vary. Wat do we have, 12
Federal Orders now, or 117

Q  11.

A 11. Al 11 have different standards based on
their own market conditions, you know. | indicated, you
know, that in the past the differential has been pretty
nodest, if we were to go to sonmething in the range of
$1.50 to $2. Should the differential be uniform across
all orders or should it be variable Iike the Cass |
differential? So those are just a few things. And they

just haven't -- you know, | don't know that they have bee

2024

n

taken into consideration when Proposal 21 was prepared and

present ed.

M5. TAYLOR: Thank you very nuch. That's it from

AMNS.

M5. HANCOCK: Thank you, M. Rasch. Appreciate
your tine.

Your Honor, we woul d nove for adm ssi on of
Exhi bit 499.

THE COURT: Is there any objection to the
adm ssion into evidence of Exhibit NWF-213, also
Exhi bit 4997

MR. H LL: There's no objection, Your Honor, but
do want to nmake a correction that M. Rasch nmade on
page 2, since he brought it up, which was in line 5 he
added the word "is" between "it" and "nore." "It is nore

financially advant ageous."

And since I'min here, let's go to page 3 as well.
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Very m nor change. It is next to the 2020 |ine, that
4. 065, obviously, that's supposed to be a corma. | wanted
to nention that.

THE COURT: Very good. Let's make those changes
on the exhibit copy. The -- | nean, the original exhibit.

So the top of page 2, five lines down, we're

adding the word "is,"” I-S, just after the word "it.
That's done.

And then on page 3, with regard to the four
different nunbers, the top nunber needs a commma after "4,"
it's 4 billion, commm.

That's done. You are very qui ck.

M5. HANCOCK: Thank you, M. Rasch.

MR, H LL: No objection.

THE COURT: Al right. So as corrected, we're
ready now to admt Exhibit 499. Exhibit 499 is admtted
into evi dence.

(Thereafter, Exhibit Nunber 499 was received

i nto evidence.)

THE COURT: Al right. Good. You're free to go.
Thank you, M. Rasch. How many days were you here?

THE WTNESS: Wsat's that?

THE COURT: How many days were you here in
att endance?

THE WTNESS:. A dozen.

THE COURT: A dozen?

THE WTNESS: |I'mfairly close. | have been able

to drive in and drive away.
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THE COURT: Excellent. Well, we appreciate you
filling in today. Thank you.

M5. HANCOCK:  Your Honor, we note M. Rasch, |
believe, is the final National MIk w tness.

MR. ROSENBAUM St eve Rosenbaum for the
I nternational Dairy Foods Associ ati on.

Qur next witness is M. Mke Gles, GI-L-E-S, and
" mdistributing copies of his presentation.

THE COURT: Let's go off record while those are
di stri but ed.

We're off record at 1:45.

(An off-the-record discussion took place.)

THE COURT: Let's go back on record.

W' re back on record at 1:52.

M. Rosenbaum why don't you start by introducing
yourself, and then I'll have the witness identify hinself,
and then we will nunber the exhibit.

MR. ROSENBAUM St eve Rosenbaum | nternational
Dai ry Foods Associ ati on.

THE COURT: Al right. And I1'd |ike the gentl eman
in the wtness chair to state and spell his nane.

THE WTNESS: |I'mMke Gles, MI-K-E, GI-L-ES.

THE COURT: Have you previously testified in this
pr oceedi ng?

THE W TNESS: No, Your Honor.

THE COURT: Al right. 1'd like to swear you in.
/1
/1
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2024

1 M KE G LES,

2 Being first duly sworn, was exam ned and

3 testified as foll ows:

4 DI RECT EXAM NATI ON

) BY MR ROSENBAUM

6 Q Good afternoon, M. Gles. You have on your

7 conput er a Power Poi nt presentation. W have distributed
8 hard copies of that presentation which are nmarked as

9 | DFA- Exhi bit 67, and I would ask that be marked with the
10 next Hearing Exhibit nunber, which | believe is 500.

11 THE COURT: Correct.

12 (Thereafter, Exhibit Nunber 500 was marked

13 for identification.)

14 THE COURT: A m | estone.

15 MR. ROSENBAUM We arranged the order so you woul d
16 be the one.

17 THE WTNESS: | guess | should say thank you at
18 this point.

19 MR. ROSENBAUM | had to fight for that.

20 BY MR ROSENBAUM

21 Q Before we start your presentation, tell us what
22 your current position is.

23 A. | am president and general manager of Plains Dairy
24 in Amarillo, Texas.

25 Q We'll talk about Plains in a little bit in a

26 m nut e.

27 s this -- how |l ong have you held that position?
28 A | have been there five years this January.

r TALTY COURT REPORTERS, INC.
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Q And do you have experience in the dairy industry
t hat goes back earlier than that?

A. | do. Previously | worked for a short term at
H E-B, another captive dairy. And then before that | was
vice president of manufacturing for Brookshire's Gocery
Conpany for a long tine.

Q And did they have dairy facilities of their own?

A. Yes. W had a dairy, ice creamplant; a water,
tea, bottling operation; a sweet goods bakery; and an ice
pl ant .

Q Al right.

THE COURT: Would you spell the nane of that
establ i shnment for ne.

THE WTNESS: B-ROOK-SHI-RES The
headquarters and plant was located in Tyler, Texas. |It's
now a Hi | and pl ant.

BY MR ROSENBAUM
Q Al right. Appreciate you providing that
background to us.

| think if we could go ahead and pull up the
Power Poi nt presentation at this point, and go to page 3,
and tell us about Pl ains.

A. Ckay. Plains has been in Amarillo since 1934.
Its present |ocation --

THE COURT: Let ne interrupt just a mnute. So
my -- ny Exhibit 500 starts with a nunber 2.

MR. ROSENBAUM It was printed off with two pages

per page, Your Honor. |If you | ook back on page 1, you

2024
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W ll see there's a 1 and a 2 both.

THE COURT: Exactly.

MR. ROSENBAUM So that's -- that's the cause of
t hat conf usi on.

THE COURT: Thank you so nmuch. So | have pages 1
and 2, and then | have3 and 4 on the next page.

MR. ROSENBAUM  Exactly, Your Honor.

THE COURT: Now | understand. |'msorry to have
i nterrupt ed.

You may proceed.

THE W TNESS: No problem Your Honor.

So we are a fluid mlk plant. W run the typica
fluid, creans, mlk, chocolate mlk, buttermlk -- we do
have cultured there, butterm |k, eggnog, half and half,
and heavy cream Also run a lot of non-dairy as well.

Qur parent company is Affiliated Foods of
Amarill o, and they are the largest of the nine remaining
i ndependent grocery wholesalers in the United States.
They are about a $1.7 billion distribution conpany. They
are a co-op. And about 88%of our mlk ships through a
war ehouse channel. Affiliated Foods acquired the dairy in
1996, and the nenbers of the co-op are independent grocery
store owners, nmainly in small towns or rural settings.

Q If we could go to the next page to see a map.

A. So we -- we -- the parent conpany distributes
groceries in a total of nine states, and all the way up
fromAmarillo in the mddle of the Panhandl e there of

Texas. Al the way up to Torringon, Wom ng, you see one
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little red dot up there in the corner of Womng. Al the
way down to Zapata, Texas, which is actually further to
Zapata than it is to Torrington, Womng. And all the way
to Dallas -- Arizona on the border, a little bit into
Arkansas, all the way up to South Dakot a.

Q And when you say that 88% of your mlk is shipped
t hrough a warehouse channel, | take it that means the mlk
goes to a warehouse owned by Affiliated Foods?

A. Affiliated Foods, vyes.

Q And then distributed?

A Yeah. We send truckloads of mlk to the
war ehouse, and then they distribute it through their
channel s.

Q Ckay. |If we could go to the next slide, slide 5.

A So we are, again, owned by Affiliated. W're an
i ndependent dairy. We buy our mlk fromthe Lone Star
co-op for at least the last 15, 20 years. W pay an
over-order premumto the co-op. W receive seven days a
week and have the opportunity to earn receiving credits.

Qur mlk supply is all Texas ml|k and comes within

30 mnutes to an hour of the plant. All single-Ioad
producers. W have a small DSD operation that operates
t hroughout the Panhandl e, approxi mately about a hundred
mles around the plant and into the Lubbock narket.

Q And so these woul d be shipnents that you yourself
are maki ng as opposed to goi ng through the warehouse?

A Right. Right. And we have a few other custoners

as wel | .
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Q Al right.

A. So we believe that Plains has a unique position in
the industry that, frommny perspective, the hearing may
not have heard from yet.

W're -- because we're owned by a grocery
distributor that sells groceries to its nenbers, and those
are mainly small town grocery stores, sonetines these
stores are the only store in the town where they are
| ocated. And our -- Affiliated Foods, our parent, also
owns ot her manufacturing, a water bottling facility, which
| run as well, a neat plant, a bread bakery, and all those
ki nd of go together to nmake the nodel or the nousetrap for

t he di stri butor.

Q What's your position on Proposal 19?

A. We do not support it, M. Rosenbaum

Q And if we go to the next page, tell us why.

A. Ckay. We have several reasons. W feel like

Proposal 19 is inconsistent with the USDSS study and the
remarkable growth in mlk supply in the Texas Panhandle in
the | ast 20 years, being very close to the mlk supply or

the majority of it comng to us |ess than a hundred m |l es.

Q | take it that tends to reduce the transportation
cost?
A. | would think so. So in the 2021 University of

W sconsi n nodeling study, our differential canme in at 2.20
a hundredwei ght and -- for the May study, and 2.30 for the
Cctober '21 study. Qur current differential --

THE COURT: Let nme stop you, M. Gles. | want to
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make sure that this is captured in the transcript as
dollars and cents. So would you read that bullet point
again and nmake it clear what you have witten.
THE WTNESS: For the 2021 University of Wsconsin
nodel i ng study, our differential came in at $2.20 a
hundr edwei ght for the May '21 study, and $2.30 a
hundr edwei ght for the Cctober 2021 study.
Qur current differential is $2.40 a hundredwei ght.
And the Proposal 19, National MIKk's proposal
is -- has our differential at $3 a hundredwei ght.
BY MR ROSENBAUM

Q And just to pause there. The University of
W sconsi n nodel, based upon what you just told us,
actually recommends a decrease in your current Cass |
differential, correct?

A That is correct.

Q And does that reflect a trenmendous growth in mlk
production up in the Texas Panhandl e?

A. That is correct. There's trenmendous growth, both
on the producer side and the manufacturing side.

Q Ckay. Continue on, please.

A So between the two, the May '21 nodel study of
estimte of $2.20 a hundredwei ght and the National MIlk's
proposal, it's about $0.80 a hundredwei ght difference.
That's about $0.07 a gallon to a fluid mlk operator. And
$0. 07 does matter if you are doing a bid to a warehouse,
entity, or a large conpany. W are -- we are very

condensed, and increasing the differential could further
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af fect our volunme and the business and the conpetitiveness
of our nenbers' stores as well.

Q Ckay. And -- and so basically, the USDSS node
woul d give you a raw m |k cost $0.07 less than what is
bei ng proposed in Proposal 19; is that correct?

A. Well, hang on a second. Could you repeat the
guesti on?

Q Yes. The fundanental issue is that the University
of Wsconsin nodel, if followed, would result in a Cass |
differential for your conpany, $0.08 |ess than
Proposal 19 --

A. Ei ght --

(Conti nuous crosstal k. Court Reporter
clarification.)
BY MR ROSENBAUM

Q Let ne start it again just --

A. Ckay.

Q -- so she can get ny question down and then your
answer .

The University of Wsconsin nodel provides a

Class | differential to your plant in Amarillo at a cost
$0.07 a gallon I ess than Proposal 197

A That's correct.

Q If we go on to page 9, | think you got a chart
t hat shows all of this.

A Right. Here's just a chart shown in green, our
current differential; in yellow, the first is the
May 21st [sic] study at 2.20; then the 2.30 for the
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Cct ober study, and then the National M|k proposal of $3.
Q Al right. Please continue.
A. So it's my opinion that when -- it seens, to a
G ass | producer, sonetines when the changes to the FVMO
are needed by -- by the farners, by the producers, the
first thought is to raise the price of Class | mlk. And
Class | mlk is declining per capita for many, nany years,
to the point that fluid mlIk utilization, | think when the
mar ket order first started in the '30s, it was over
85% utilization of the total m Ik supply, and right now
it's down to about 17 or 18% which is approxi mately equal
to the U S. dairy exports.

We know that cheese is driving the bus in dairy
utilization, and Plains Dairy is opposed to the concept of
raising Class | as the first best answer.

We believe the industry needs a financially-sound
solution that is best for the long-term sustainability of
all parts of the industry. And, again, we're not against
reform we're just against maybe not data-driven reform

| tal ked about m |k consunption declining. And
the | atest data shows m |k vol une down around 1.9%
nationally. Just attended the MIk -- M I KPEP there,
before the dairy forum and that was the information
presented. | think it was two or three nonths ol d.

Mass nerchandi sers |i ke Wal mart Supercenters,
Costco, Sam's, are up 1% while drug stores, C stores, and
traditional grocery are all down.

Qur nenbership, that is the nmenbership that is
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part of the Affiliated co-op, is alnost totally nade up of
traditional grocery. And traditional grocery that's not
urban but mainly rural, with sone C stores, nostly, again,
in that small town setting.

These stores, traditional stores, according to
M| kPEP, are down 4 to 5% wth C stores down over 10%
So -- and the thought there is that consumers are starting
to run out of noney and switching to nore val ued formats
and driving further fromhone to access them

Dr. Capps' study at Texas A&M University testified
i n Decenber on his nost recent elasticity study, he found
that the mlk price elasticity is nore elastic than
earlier studies, with every 1% increase in price resulting
in a nore than 1% decrease in sales volune. This is a
dramati c change from pre- COVI D

And for an exanple sake here, | used $0.20 per
gal | on whol esal e cost, the increase to these stores could
rai se retail as much as $0.35 in our stores.

Q And does that reflect the fact that the stores are
taking a markup over and above the whol esal e price?
A Yeah. In a perfect world, they do that. And a

traditional grocery markup is around 35%

In other formats, it is not. You know, the
Wal mart nodel, it is a pretty well known conmon fact that
their markup is |less, about 22 to 24% Sams, Costco
mar kups are 19% But if one of our grocery retailers, our
nmenbers have a store and there's a -- say it's in a town

where there's a Walnmart, and the Wal mart has a | ower
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price, they are going to match that price and not be able
to go up and just take a | oss.
MR. ROSENBAUM That conpletes M. Gl es'
testinmony. He is avail able for cross-exam nation.
THE COURT: Who wi Il begin cross-exam nation?
CROSS- EXAM NATI ON
BY MR M LTNER
Q Good afternoon, M. G les.

A. Good aft ernoon.
Q |'"'m Ryan MIltner, and | represent Select MIKk
Pr oducers.

Earlier in the hearing we had sone testinony from
folks on the cost to nove raw mlk in a tanker fromfarm
to plant.

And | wondered in your experience, do you happen
to have a rule of thunb for what it costs to nove packaged
mlk fromyour plant to the warehouse or from warehouse to
store?

A. Al that is -- that's totally dependent probably
on the, you know, current diesel and -- price and that
sort of thing. | think sonmebody testified earlier that if
the cost of a sem and tractor-trailer rig was |less, and
di esel was down, and, you know, it woul d be inexpensive,
but it's not.

Pre-COVID, the cost of a tractor-trailer rig was a
ot less than it is currently, alnost double what it was
bef ore COVI D.

Q | guess -- | think when they were -- when peopl e
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were testifying about raw mlk, it was nore just the
incremental cost of actually noving it, not so nuch taking
into account the equipnent. | thought it was about $1 per
hundr edwei ght per hundred mi | es.

Now, if | just took that and | backed it into a
gallon, it would be about $0.085, | think, if my math is
right, to nove a gallon of mlk a hundred m | es.

And | don't -- | was just curious if that -- if
there was any type of equivalent like that, or if that's
sonet hi ng you guys just don't track the sane way that
farmers do?

A. Well, you know, talking to co-op representatives
in the past, | have heard that the cost that they are
getting for the transportation of mlk, say, fromthe
Panhandl e to Dallas is not what -- you know, what they are
able to charge or get for that. So other than that, you
know, locally, a hundred mles would be $1 hundredwei ght,
that wouldn't be a |lot nore than $2.40 | guess, right?

Q Sure. The distance fromAmarillo to sonme of the
nore distant stores within your cooperative, what -- sone
of the cities you nentioned, but |ooks Iike, when I was
| ooki ng at the map, maybe Torrington, Womng, to the

north; Bentonville, Arkansas, to the east; Laredo to the

south; and Safford, Arizona, to the west, they are all in
that 500- to 600-m | e distance.
A. | think -- | think right now a good rule of thunb

is about $3 a running nmile for grocery delivery, not bulk.
| don't know what bulk is, but that's what | have heard
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fromour transportation departnent. |'mno expert on
t hat .

Q Ckay. How many gallons of mlk would be in a
truck?

A It depends on the store. They are going to
order -- they may get two or three shipnents a week with

their groceries. So they are getting all the groceries
for that store, along in that truck with the mlk, and the
mlk may only be a pallet scattered through the |oad, or
it may be half a truckload. It just depends on the store
and their order.

Q And fromyour testinony and the questions with
M. Rosenbaum | understand that you do all your
processing there at the plant in Amarillo, and then -- and
then you ship to one or nore than one warehouse for
di stribution?

A Just one. It's about five mles across town.

Q Ckay.

A. And the grocery conpany has to add on additi onal
transportation costs to get it to the store.

Q Thank you.

On slide 8 of your presentation, you stated that
Proposal 19 is inconsistent with the USDSS st udy.

And 1'd like to ask, other than the specific
differentials applicable to your county, what you found
i nconsi stent between Proposal 19 and the study, if
anyt hi ng?

A. Wel |, from our perspective, and being right there
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at the mlk supply, and our differential going up $0.60 a

hundr edwei ght i nstead of going down $0.20 like the May '21

study, University of Wsconsin, to ne that's inconsistent.
Q So are you -- you believe the output fromthe

study itself is correct and should be considered as well?

A | think it's sonme of the better data that we have.
Q Thanks.
MR. MLTNER | don't have any further questions.
THE W TNESS: Thank you
THE COURT: |s there other cross-exam nation
before | invite the Agricultural Marketing Service

guesti ons?
| see no one. | invite the Agricultural Marketing
Service to ask questions.
CROSS- EXAM NATI ON
BY M5. TAYLOR
Q Good afternoon
A Good afternoon.
Q Thank you so nmuch for comng to testify today.
A My pl easure.
Q " mglad you feel that way still
| wondered if you could just explain a little bit
the co-op grocery nodel for the record, since we tal ked a
| ot about the co-op side and the dairy farnmer side, but
could you just kind of explain just a little bit how that
wor ks.
A. Well, so the -- the co-op is basically a grocery

di stri butor made up of i ndependent grocery store owners.
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And our board is grocery store owners as well. W do have
a couple of larger nenbers, but the bulk of our nenbership
is -- one, two, five, six, seven -- eight store type
owners, a lot of ones and twos. And they nmay have a store
30 mles outside of Salina, Kansas, in alittle town with
1500 people, that nay have to drive 35 mles to go to a

bi gger city to access, say, like a, you know, Wl mart or
anot her chain store grocery store to get their groceries.
So they operate in and they performa great service for

t hese i ndependent nenbers.

By having a dairy be vertically integrated with
sone manufacturing, having a dairy, having a neat plant
t hat makes -- takes boxed beef and puts it into retail
cuts, because butchers are very hard to find in small
towns, usually they wll go to a larger towmn if there's a
but cher avail abl e and nake nore noney, so that's a service
t hey offer.

A bread plant, it's all part of their, you know,
what | call a nousetrap for their nodel. And it attracts,
you know, those grocery store owners rather than a
conpetitive independent whol esaler |ike AWG or sonebody
i ke that.

To give you an exanple of how serious our board is
about it, during COVID, you know, people went -- went
and -- everything got shut down, people went to the
grocery store and bought everything, and you couldn't get
toil et paper, and paper towels, and bottled water. W

have store brands in our conpany -- and we control
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about -- we were buying about a hundred | oads of bottl ed
water at the tinme a week, truckloads. 65 of those were in
private | abel.

Wel |, our supplier, Niagara, the manufacturer,
couldn't keep up because the demand went up probably to a
hundred | oads. But it went up everywhere, all our
custonmers went up. So it was kind of a force mmjeure
situation, and we only got |ike eight |oads of water a
week when we needed a hundred. And sone of our
conpetitors, maybe in a big box store, got pretty nuch
what they needed.

And our board got upset about that, so they built
a water plant. And, you know, we were able to do that
because it was the beginning of COVID, and the supply
chain was still pretty nmuch intact at the very begi nni ng.
W were -- junped on it the next nonth and started.

14 nonths later, we had first sal eabl e product in our

wat er plant because of that. Sonme of these little towns
had water where they woul dn't have had water when they had
to drive a long way. So, you know, that's part of the

val ue of our co-op nenbership.

The other thing is, our profits go back to the
nmenbers at the end of the year. You know, we hol d noney
out for cash flow and capital expenditures, but then
profits go back to the nenbers in the formof a rebate, so
it kind of hel ps keep their costs down.

Q Ckay. Thank you so nuch for that.
A Uh- huh.
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Q And then did | hear you correctly, maybe this is
just fromthe dairy side, so you have one -- you -- Plains
Dai ry manufactures the mlk and then ships it to a
war ehouse, and then that's where the distribution happens?

A That's correct.

Q And is that in regards only to the dairy or that
is for all the different nmeat packing?

A. So picture a big grocery warehouse. That's what
Affiliated is like. And we ship our product five mles
across town to them and then they distribute our mlKk
with all the groceries as the stores order them

Q Got you.

And you nentioned that you buy your mlk froma
dairy fornmer cooperative?

A Correct.

Q And that's the -- they are your sole supplier?

A. They are.

Q So we have had other testinony at the hearing on
kind of how those rel ationships are, how those
negoti ati ons go when it cones to over-order prem uns,
et cetera.

So | was wondering if you could add a little
information to the record that you are confortable with

addi ng ki nd of in how that works.

A. Well, when we first started out, we had a
relationship with Lone Star. | think they were in an
agency. |I'mnot sure they are anynore. They are?

W get a conpetitive price, even though, you know,
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whet her they are or they are not. But we have a contract,
you know, so it kind of outlines our relationship. They
have been good vendors to us.

Q And when it cones to fulfilling the supply that
you need, do they provide bal anci ng services to you, or
are you pretty steady seven days a week?

A. No. No. W don't bottle on the weekends. So,
you know, we'll -- we'll receive seven days a week, but we
don't bottle every day. So, yes, they provide bal ancing
services for us.

Q Ckay. And then your over-order prem uns, there's
di scussi on about, on one side those can be negoti at ed;
fromthe other side says those are really difficult to get
anywhere and they could be short |ived.

Can you talk a little bit about if you pay
over-order prem uns, how often they m ght be negoti at ed
and maybe what you think --

A. There's not nuch negotiation on our side, | don't
think. So, you know, they are what they are. And | have
seen them-- as M. Sins said, | have seen themin ny 35,
40 years of dairying zero, and | have seen them over $3.
So -- but you usually just get a notice of what they are
going to be fromny side.

Q Ckay. | want to turn to slide 8, and the bottom
bull et there you are tal king about the increase in
differentials could affect -- further affect your vol une
and busi ness and the conpetitiveness of our nenber stores.

| wanted to see if you could expand on that,
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particularly when you nention that a | ot of your nenbers
m ght be a single -- you know, m ght be the only grocery
store in town.

A. Right. |If that's the case, they -- if we go up,

2024

and there's no conpetition there, they are probably going

to go up. But, you know, there's a point there where if
they can drive 30 mles and save $1 a gallon, they m ght
decide to do that, right?

The other side of it is if there isn't conpeting

storeinalittle town |ike that, and the conpetitor has,

say, mlk at $2.99, then they are going to match the $2.99

no matter what their cost is, just to, you know, be
conpetitive.

Q Uh- huh.

A And it affects their profit.

Q And you nentioned consuners m ght drive a | onger

di st ance.

| s that what you nean on your |ast slide when you

tal k about switching to value formats? Could you expand
on what that neans.
A. Yeah. Value format, |ike a nmass nerchandi ser.

You know, you go to a Costco or Sanmls, it's -- their

prices are going to be a little | ess expensive than if you

are in small-town Anerica from an i ndependent.
Q Ckay. And slide 10 at the bottom you say you

"believe the industry needs a financially-sound sol ution

that's best for the long-termsustainability for all parts

of the industry."
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What, in your mnd, would be a sound sol ution or
what factors would go into that?

A. | don't know. And | don't envy y'all's position
either, listening to nonths of testinony and probably
going to have to relive it for the next few nonths to cone
up wth your proposals to submt.

W don't really get to be -- have a vote as a
processor, so | wish you luck with that, you know.

| just think it -- | amnot against reform
just need -- | think it needs to be data driven, and the
data says our particular plant should go down in
differential, not up.

Q Ckay. And then ny |ast question at the back, on
slide 11, you give an exanple, a $0.20 per gallon
whol esal e increase to the stores could raise retail as
much as $0. 35 per gall on.

|"mjust trying to understand the math, how you
got to $0.35, and | don't need an equation but generally.

A. Vll, if aretailer pays $3 for a gallon of mlk
at whol esale, he's not going to sell it for $3 if he
doesn't have to, unless he has a conpetitor across the
street that's selling it for $3. He's going to sell it
for $4.50 because that's -- that's his markup. That
$1.50, you think, well, that's a 50% markup, right? $3,
$1. 50.

That's not how they figure it. They figure $1.50
di vided by $4.50, that's a 34% markup. And traditiona

grocery stores are about a 35% markup, where, you know,

TALTY COURT REPORTERS, INC. 11550
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS January 29, 2024
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

your val ue super center type is nore along the 20% | evel,
like a Sam s or Costco.

Q So if what | am-- | don't need to follow the
math, but | think -- | just want to nmake sure | understand
your general point, is that if the differentials go up,
sone retailers will use that price increase, and also in
addition to whatever it is at the whol esale | evel, add an
addi ti onal markup to the consuner?

A. They will raise the price, and they will try to
get their traditional markup on top of it, if they can.
But it all depends on their -- you know, their format,
what type of store it is. And conpetition. A |lot of
tinmes they won't be able to get that because of

conpetition.

Q Does that happen in the reverse, when prices go
down?

A. | think you will find in retailers world, that
prices -- prices go up very fast. And they cone down

pretty slow, but they will cone down, but usually it's
conpetition that drives it.
Q Uh- huh.
M5. TAYLOR | think that's it from AMS. Thank
you so nuch
THE W TNESS: Thank you
THE COURT: M. Rosenbaum
/1
/1
/1
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REDI RECT EXAM NATI ON
BY MR ROSENBAUM

Q Just a follow up on the questions about over-order

prem uns.

| nmean, do you -- how do you find out literally
what your over-order premumis going to be?

THE COURT: | think that was heard, but it was
pretty faint.

(Court Reporter clarification.)
BY MR ROSENBAUM

Q You answered a couple of questions about
over-order prem uns.

How do you find out what the amount of your
over-order premumis going to be?

A. Well, first off, M. Rosenbaum they don't change
very often. And when they do, | usually get a phone cal
if it's been a long tinme and they are going to change a
lot, followed by a notice in the -- in an e-nuail.

Q Ckay. And that's when it conmes fromthe

cooperative; is that correct?

A That's correct.
Q Ckay. |Is there any real negotiation that's going
on?
A. No, sir.
MR. ROSENBAUM That's all | have.
Your Honor, | would nove Hearing Exhibit 500 into
evi dence.

THE COURT: |Is there any objection to the
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adm ssion into evidence of | DFA Exhibit 67, al so marked
Exhi bit 5007?

There is none. Exhibit 500 is admtted into
evi dence.

(Thereafter, Exhibit Nunmber 500 was received

i nto evidence.)

THE COURT: M. Gles, is there anything further
you would |li ke to add before you step down?

THE WTNESS: No, Your Honor

THE COURT: Thank you so nuch for being here.

| would li ke to take a break, but et me find out

who will be the next wi tness before we take the break.
MR, ROSENBAUM St eve Rosenbaum
Your Honor, Steve Galbraith will be the next

2024

W t ness.

THE COURT: Very good.

MR. ROSENBAUM And |I'Il just nention, he has two
separate statenents, and | will distribute themduring the
br eak.

THE COURT: Very good.

Let's take 15 m nutes. lt's now 2: 30. Pl ease be

back and ready to go at 2:45.
(Wher eupon, a break was taken.)
THE COURT: Let's go back on record.
W' re back on record at 2:45.
| have a new witness in the witness chair.
Wul d you pl ease state and spell your nane.
THE WTNESS: Steve, S-T-E-V-E, Glbraith
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GAL-BRAI-T-H

January 29,

2024

THE COURT: Have you previously testified in this

pr oceedi ng?
THE WTNESS: Yes, Your Honor, | have, on
August 30th of |ast year.

THE COURT: Ch, nmy. You remain sworn. Well, ['m

gl ad you get to see both climates.

THE WTNESS: | have seen both experiences.

STEVE GALBRAI TH,

Havi ng been previously sworn, was exam ned

and testified as foll ows:

THE COURT: M. Rosenbaum | have two docunents.

MR. ROSENBAUM  Yes, Your Honor. W have two
testinmonies, witten testinonies, by this witness. The
first one is | abel ed | DFA-Exhibit 65, which we woul d ask
be marked as Hearing Exhibit 501.

THE COURT: Yes.

(Thereafter, Exhibit Nunmber 501 was narked

for identification.)

MR. ROSENBAUM And the other is marked as
| DFA- Exhi bit 66, which we would ask be marked as Hearing
Exhi bit 502.

THE COURT: Yes.

(Thereafter, Exhibit Nunmber 502 was narked

for identification.)

DI RECT EXAM NATI ON

BY MR ROSENBAUM

Q M. Glbraith, your witten testinony starts with
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sone introductory background, nost of which -- | guess al
of which probably we covered back in August. But since
it's been a few nonths, let nme just start by asking you a
few questi ons.

Rem nd us the nane of the conpany for which you
wor k and what your position is.

A. | "' menpl oyed at Saputo Dairy USA, in Dallas,
Texas, where | am --

(Court Reporter clarification.)

THE WTNESS: |'m enployed by Saputo Dairy USA, in
Dal | as, Texas, where | amvice president of procurenent
and commodity risk managenent.
BY MR ROSENBAUM

Q Al right. And rem nd us how many plants Saputo
has and basically what you nake.

A. So we have 29 plants across the United States. W
manuf acture some Class I, Cass Il, Class IIl dairy
products across nultiple plants.

Q Al right. And Hearing Exhibit 501 addresses
Proposal 19, correct?

A Correct.

Q So if you could go to the first page, and to the
second headi ng, opposition of Proposal 19, and go ahead --
and read your testinony for us.

A Okay. First | would like to comrent on
Proposal 19, the potential inpact of increasing Cass |
differentials in a category that's seen annual average

decline of 2% or over 20% cunul atively, since 2010.
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In a previous testinmony by Mke Brown, it was
noted that the current supply of mlk greatly exceeds by
any neasure the anount necessary to satisfy fluid needs.
There is no justification to increase O ass |
differentials and stimulating a |arger mlk supply given
the presence of an already far nore than adequate mlk
supply. | would agree with that proposal as well.

In the choosing to raise prices for any product
category that is experiencing steadily declining volune
has not proven to be a recipe for growh due to sone of
the potential follow ng outcones.

Mandati ng higher Cass | differentials would
reduce the price difference between Class | mlk and
pl ant - based beverages. This narrow price difference may

i ncent some consuners to try and ultimately switch to

2024

pl ant - based beverages, resulting in further Cass | vol une

decline. Although the volune does renmain w de today, that

potential outconme certainly exists.

Continued lower mlk volume will drive a change in

the fluid distribution nodel fromprimarily direct store

delivery to the delivery through distribution centers.

Delivery through distribution centers with | onger supply

chains will require ESL, or extended shelf life, mlk

processi ng, which conmes at a higher cost. The nove to

nore ESL processing will result in |ess HIST processing.
And over the past decade, sone of the HTST

manuf acturing plants who shuttered their doors had

cul tured production -- cottage cheese and sour cream as an

TALTY COURT REPORTERS, INC.
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exanple -- associated wwth them and they were forced to
consolidate that cultured production into centralized
facilities further away from custoners. These categories
remai n popular, and if nore HIST plants cl ose, any
associ ated cul tured production capacity wll need to be
replaced. As that transition is likely to continue,
addi ti onal costs to consunmers will be required.

The | oss of Cass | consunption reduces mlk
demand overall. |If farners continue to increase

production, that excess mlk may ultimately find its way

into Cass Il and Cass IV product. Continued supply due
to the declining Cass | demand will depress prices of
Class Ill and Class |V categories, and reducing the val ue
of Class IlIl and Cass IVis not in the best interest of

producers or processors.

To summari ze what | am sayi ng, we have added cost
to Class | category over the past several decades wth
consolidation and increased mles on our product. Adding
addi tional cost will not continue to grow the category.
spent the last 40 years working to build brands and create
consuner value. | have never seen structural increases in
costs and/or prices be a path to achieving either
obj ecti ve.

That's a general overview of, you know, kind of
where we're comng from There are, however, sone
specific issues that wll inpact Saputo specifically.

We do operate sone Class | manufacturing plants

across the U S. W do have a kind of gappy area in the
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Rocky Mountains and in the Pacific Northwest. At tines,
we struggle to get mlk to certain Saputo facilities that
are not located in traditional mlk sheds. The

mar ket pl ace has a nechanismthat helps us get mlk to
where we need it, when we need it, by paying |arger
over-order prem umns.

The over-order premumis not promnul gated nor
i npl emented through regul atory neans. Hi gher proposed
regul atory costs, such as higher Class | differentials,
wi Il not change the relationship between the hard-to-get
mlk locations and the mlk-surplus areas. It has a
potential to increase inefficiencies between those
| ocati ons and make processing mlk in those hard-to-get
| ocati ons even nore expensive.

So, specifically, when you do the nath,

Proposal 19 pushes the Class | differential in Saputo's
Federal Marketing Order Nunber 7 facility up fromthe
current $2.70 per hundredwei ght to $4. 60 per

hundr edwei ght, an increase of $1.90 per hundredwei ght.

Saputo's Class | differentials in Federal MIk
Mar keting Order 51 would nove up from $1. 70 per
hundr edwei ght to $2. 50 per hundredwei ght, an increase in
$0. 80 per hundredwei ght.

Saput o manufactures C ass | val ue-added ESL mi | k
and distributes across several states. Proposal 19 puts
the facilities in Federal Order 7 at a greater cost
di sadvant age conpared to the West.

The sanme logic applies to facilities in Federal
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Order 1 and Federal Order 30 when you conpare those to the
ot her Federal M|k Marketing Orders. And | -- there's a
chart attached with proposed differential changes.

The free market and the use of over-order prem uns
will help bring mlk production closer to the denmand.
Proposal 19 has a potential to nove production to
alternative locations or, worse yet, drive the cost high
enough to reduce overall demand.

Creating value in the mnds of the consuners is
the nost effective way to increase revenue in the dairy
I ndustry --

(Court Reporter clarification.)

THE WTNESS: Creating value in the m nds of
consuners is the nost effective way to increase revenue in
the dairy industry. A great exanple of this is a cream
mar ket and the continued increase in creammnultiples over
t he past several years. Not only have butter prices
mai ntai ned a historic high price, but creamnultiples have
al so continued to increase over the years as manufacturers
strive to secure supply to nake product for a grow ng
dai ry category.

Due to this increased consunmer demand, co-op
agenci es can increase creammnultiples in the marketpl ace.
The sanme story needs to be repeated in the m nds of the
consuner relative to skimsolids in the various formats in
whi ch they can be delivered to the consuner. |Increased
regul ati on and regul ati on mandating hi gher prices will not

resurrect the category that has been declining for over
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2024

50 years. The best solution is to build value in the m nd

of the American and gl obal consuner.
BY MR ROSENBAUM
Q Thank you very nuch, M. Galbraith
Let's nove, then, to your other testinony, which
has been marked as | DFA Exhibit 66 and Heari ng
Exhi bit 502, which addresses Proposal 21.

And if you could start in the mddle of the first

page after the heading, "Position - Proposal 21."

A. | testify today in opposition of Proposal 21 that

seeks to increase the Cass Il differential from $0. 70

hundr edwei ght to $1.56 over the Class IV price.

Saput o manuf actures products in several different

states that utilize Cass Il mlk, both skimsolids and
butterfat conponents, and opposes Proposal 21 for the
foll owm ng reasons.

Wien | testified on August 30th in opposition to
of Proposals 1 and 2, | presented data denonstrating the
Saputo plants in Federal M|k Marketing Orders 6 and 7

were not receiving mlk to contain skimsolids below the

9% | evel .

Q | think you put in a "not." Can you re-read that
part?

A. That contains -- oh, were receiving mlk that
contains skimsolids below -- oh, you are right. Sorry.

Q Wiy don't you read the whol e sentence over again

A Al right. Wen | testified on August 30th in

opposition to Proposals 1 and 2, | presented data
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denonstrating Saputo plants in Federal Orders 6 and 7 were
receiving mlk that contained skimsolids below the 9%
| evel. Raising the calculation of costs above 9% as
proposed in 1 and 2, would only cause Saputo to pay for
solids not being received today.

| ncreasing the premumfrom$0.70 to $1.56 is
sinply asking to pay higher levels for solids that are not
bei ng received today, placing manufacturing facilities in
Federal Orders 6 and 7 at a further conpetitive
differential -- further conpetitive di sadvant age.

The differential increase of $0.86 is intended to
I ncrease revenue to dairy producers, but wll likely not
have the intended effect. Cass Il skimsolids demand is
likely to decrease, as alternative mlk solids have

greater substitution val ues.

The | ast reason -- or the fourth reason woul d be
creamnultiples will increase, further increase in cost to
consuners.

So I'll stop there for a second.

For the table below in the testinony, so -- is the

foll owi ng val ues of skimsolids based on published price
of various indexes over the past five years. | just
pul l ed these different data points. They are not | anded
delivered costs to our plants, but they are data points,
and they are intended to show the deltas between the
di fferent cl asses.

So the Western non-states -- non-fat dry mlk, the

Western states non-fat dry m | k powder has averaged just a
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little bit over $1.25 and a half over the last five years,
Class Il skimsolids have averaged $1. 1495, just under
$1.15, and the proposal for Cass Il skimsolids would
nove that up to $1.2445, just under $1.24 and a half.

Q And those are all in per pound nunbers, correct?

A. Those are all per pound solids basis, that is
correct, skimsolids, because we buy in solids and
obviously we fornulate in solids.

Based on the |l ast five years' market val ues
spread, the follow ng conclusions can be derived.

Substitution of non-fat dry mlk val ues for
Cass Il skimsolids in raw mlk does not seemto nake
econom ¢ sense given that non-fat dry mlk carries a
prem um

When you add prem uns for condensing skim the
Class Il condensed skimagets closer to non-fat val ues;
however, the rehydration tinme and expense has prevented
substitution to date for financial reasons.

Consequently, if there is any substitution going
on today, or has gone on in the recent past, it is not due
to market val ues.

Shoul d the Anerican Farm Bureau proposal to
increase the Cass Il skimsolids by over $0.095 a pound,
it is possible we could see substitution of non-fat dry
mlk ina fornmula replacing Cass Il skimsolids in
certai n nonths.

This is likely to be done at various levels in the

supply chain fromthe condensi ng ski m manufacturing
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process to the mlk plant itself where the finished
product is made.

The net result would be the sane anount of mlKk
solids used. However, there would be Iimted or no
addi ti onal revenue anywhere in the supply chain for
producers when this substitution occurs.

Q Wul d those solids now be priced at Cass IV
rather than Class I1?

A. It would be priced at Cass IV if you were buying
powder, correct.

Q Pl ease conti nue.

A. When nmaking ice cream m X, processors can create
ice creammx fornmulas that incorporate mlk solids other
than Cass Il solids.

These substitutions include whey, sweet whey.
That substitution for skimsolids is a one-for-one. Sweet
whey substitution for the past five years would have
benefitted an average of just over $0.69 a pound. Sweet
whey substitution under Proposal 21 would benefit nearly
$0. 79 per pound, so an additional dinme advantage.

Butterm |l k. The substitution for skimsolids
i ncl udes renoving sone of the butterfat as well as skim
solids. The table bel ow shows the substitution or cost
benefits, so that's cost increase, over the past five
years, when conpared to actual market and -- and a market
where Proposal 21 is enacted.

There are a couple of takeaways fromthis data.

Butterm | k substituti on woul d have been beneficial two of
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the last five years under the current market dynam cs.
Butterm | k substitution under Proposal 21 would have been
beneficial four of the last five years.

The | arger these substitution savings
opportunities becone, the nore |likely owers of the
formul as, custoners, wll |ook closer to opportunities and
ultimately make the switch. The net result of

i npl ementing Proposal 21 would likely result in a decrease

in Class Il skimsolids in current fornulas.
Then | tal ked about Class Il skimsolids and why
| refer to Cass Ill skimsolids in the table bel ow

Because there are conpanies simlar to Saputo that do
acquire non-fat dry mlk for a variety of reasons. Sone
of those may be intentional. They market play -- take
advantage of a market price or sone distressed inventory.

Sone of those reasons maybe uni ntentional when
m |k nmust be diverted to a bal ancing plant for nunerous
reasons.

Wien a -- when you assess the disposition of that
non-fat dry mlk, there's really two options, outright
sale into the marketplace or substitution of powder into
Cass Ill or Aass Il products.

The option is often done when the non-fat dry mlk
inventory is valued at less than Class Ill or Cass Il
sol i ds.

So we | ook at our inventory that we have for
powdered mlk, we'll say, what is the val ue of that

inventory and does that inventory value work into d ass |
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or Cass Ill fornmula. And the best option always is going
to be to replace the highest priced skimsolids that you
have in your network, and that is nore likely to be

Class Il if the differential is increased.

Q So we're not going to have you read the chart that
follows into the record, but as an exanple, you show here
t hat under the actual narket there were a couple of years
where net per pound butterm |k was at a price advantage --

A. Ri ght.

Q -- over Cass I1.

That would turn into having an advantage four out
of five years if Proposal 21 had been in place; is that
correct?

A That is correct.

Q And what, just as a businessperson, if you see
that substituting butterm Ik will nmake you noney four
years out of five, what does that give you an inpetus to
do?

A Yeah. So what it does is we | ook at the markets
every week. We'll get -- look at the ingredients every
week, and we try to do a |east cost fornmulation. And what
this tells us is that four out of five years, had
Proposal 21 been enacted, we woul d have been substituting
butterm |k in our fornmulas for ice creammXx versus the
current where we really only had financial advantage to
substitute two out of the five years.

So it just provides sone of those -- sone of that

we pass on to our custoners; sone of it, you know, we
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keep. A lot of it we do pass on to our custoners.

Q Pl ease conti nue.

A. Anot her inpact of increasing Cass |l
differentials would be the inpact of creamprices. Cream
premuns W ll increase by an average of half a multiple
poi nt based on Class Il solids increase. In a tanker |oad
of cream there's probably 2,550 pounds of skim solids.
Creamsellers will realize the increased value of skim
solids by increasing the nultiple charge for the fat. By
i ncreasi ng the cost $0.09 per pound, that would increase
multiple by .0045, or a half a point, when butter is
val ued at $2.50.

| can go through the math if you want to, but it
gets boring. So increasing butterfat pricing in an
al ready hi gh value market may not always pronpt additional
usage and coul d have a negative inpact on consunption.

And the last point really has to do with the
calculation itself and when the math is applied to the
current increase in Cass Il versus Cass |V solids.

Butterfat in the current increases .007 per pound.
The skim solids increase $0.0778 per pound, by a factor of
11. Because the skimmlk goes up $0.70 a hundredwei ght,
there's only nine pounds of solids in that skim you put
all $0.70 on that nine pounds, but the fat only goes up

seven-tenths of a cent per pound.

So if you increase to $1.56, you are still going
to have that sanme 11 factor increase in Cass Il skim
solids versus the butterfat. To nme, that just -- why
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woul d you want to increase the skimsolids
di sproportionately to the fat level? Particularly given
the fact that the marketpl ace does not value the skim
solids at the sane |level they do the fat. It just seens
illogical to ne. And, you know, given the struggles that
we've seen wth demand in the marketplace, it seens like a
weird calculation. But I'mkind of a nunbers guy.

Q Thank you very nuch

MR. ROSENBAUM  Your Honor, the witness is
avail abl e for cross-exam nati on.
CROSS- EXAM NATI ON

BY MR M LTNER

Q Good afternoon, M. Galbraith

A Good afternoon.

Q My nane is Ryan MIltner. | represent Select MIk

|"mthe guy that wants to understand your cream

mul tiple math.

A. Ckay. So if there's 2550 pounds of skimsolids in
a tanker | oad of cream a 48, 000-pound tanker | oad of
cream 2550 pounds of skimsolids, they go up by a val ue
of $0. 095 per pound, because you went from $0.70 to $1.56.
There's 20, 360 pounds of butterfat in a tanker |oad of
cream and we buy thousands of them every nonth, so we
kind of have our average that we use, 20,360 pounds of
butterfat in a tanker | oad of cream Do the sinple math,
and then that's how nuch per pound of fat. And then you
got to pick a butter price. And you use 2.50 on average,

probably a decent nunmber -- was a decent nunber for this
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year, probably be decent nunber for next year. That's how
you get there.

Q When you refer to a creamnultiple, what are you
referring to?

A When you buy cream the value of the creamis
based on the butter price times a nultiple. So nobst cream
is traded on the previous week's average spot butter price
times a multiple, and that nultiple varies for a variety
of reasons. So that's the nultiple.

Q But the nultiple itself is just set by the narket,
is it not?

A. The multiple is set by the nmarket, yes. But it's
al so set as a baseline cost. So there's two things

i nvol ved there: There's the cost and then there's a

mar ket .
Q So what is your baseline cost?
A. The baseline cost would be Class Il butterfat plus

the skimsolids. That's the cost that the processor paid
for the mlk.

Q So when you are saying your creamnultiple is
going to increase, you are not discussing whether the

mul tiple for any given nonth is 1.25 or 1.20 or 1.40,

because that is still market driven, correct?

A That is market driven.

Q Okay. So the change -- |I'm having trouble |inking
up a change to the Class Il differential resulting in a

change in a nmarket-driven --
A. Ckay.
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Q -- multiplier

A. So when you buy cream on an annual contract, that
beconmes a negotiation of market value that starts as a
basel ine of cost. That baseline cost automatically noves
hi gher by a half a point. That becones a built-in
foundation of where the starting point is. So it -- as
anot her exanple would be, if the Cass Il butterfat
formula was not 1.211, but 1.10, that woul d change the
basel i ne cost structure of the contracts going forward
because your base started, not at 1.211, but at 1.10.
It's the sanme concept.

Q But in that case where you are tal king about
butter yield, you are changing the price of Gade AA
butter, which | understand is the nultiplier tinmes the
mul ti pl e?

A "' m not changing the butter price, |I'm changing

the nultiple. 1.211 is the yield factor --

Q Correct.

A. -- inthe dass Il formula. So | use -- just use
that as an exanple. |If that fornula changed, that
woul d -- that would change the base price as well.

Q | m sspoke. You are not changing the G ade AA

butter price, you are changing the price of butterfat?
A Yes.
Q Ckay. But by changing the price of butterfat,
agai n, when you are negotiating to buy cream you are
still going to go to your seller or buyer, depending on

whi ch side of the transaction you are on, |ook at the
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avail able creamin the nmarket and the avail abl e churni ng
capacity, and a thousand other factors, and say, our
multiplier is 1.24 for the termof this contract,
hypot hetical ly, correct?

A. And one of those thousands of other factors you

refer tois a cost of the skimsolids. So what we see,

if -- if mlk -- if non-fat dry mlk is $2 versus $1,
that's one of the factors used in calculating a tank | oad
of cream

Q So is it correct for me then to say, when you say
the creamnultiple wll increase, what's really happening

is that the change in the price fornula is the equival ent
of changing the nultiple; the market will still set a

mul ti pl e based on an entire litany of factors?

A That's correct, it will. The market will settle
on that, but that will be a factor.

Q Ckay. | realized | brought up just one of your
two statenents. | need to grab the other one to see if |

have any ot her questions. Gve ne just a nonent.

A. Sure. Ckay.

Q This ties back to the creamnultiples a little
bit. This is Exhibit 501, which was your first statenent.

A. Ckay.

Q And it's the end of page 2, continuing to page 3.
And you wite, "Due to this increased consuner denmand,
Co-0op agencies can increase creamnultiples in the market
pl ace."

Can you give nme a little context around what you
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nmean t here.

A. So we purchase cream from agencies. | don't think
| need to nane them but we do purchase cream from
agencies, which is nore than one co-op. And because
demand is high, they are able -- and because they control
a large anmobunt of the cream they are able to el evate
pri ces.

Q So it's really just a statenent about market power
in that context for cream sal es?

A Yes.

Q Ckay. Saputo itself, the parent conpany, is a
Canadi an entity, correct?

A Yes.

Q Now, fluid mlk consunption in Canada has not
fallen to the extent it has in the U S.

Wul d you agree with that?

A. | haven't seen the data, but 1'Il take your word
for it

Q | was wondering if within Saputo, if they have had
any observations about why -- why fluid mlk sal es have

not declined in Canada as nuch as --

A | have not been privy to these conversations, so |
woul dn't be able to coment.

Q Now, if a gallon of mlk -- or four liters of mlKk
is selling for $7, that mi ght suggest that fluid mlk
declines in the U S aren't entirely tied to price.

Wul d you agree with that?

A. | think there's a lot of factors involved in the
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decline of Cass | mlk, a |lot.

MR MLTNER | don't think I have anything el se.

| appreciate you answering nmy questions.
THE WTNESS: Thank you.
CROSS- EXAM NATI ON
BY MS. HANCOCK:
Q Good afternoon. |'m Nicole Hancock with Nationa
M I k.
"' mon Exhibit 501 on page 2 of your testinony.
A Ckay.
Q On the hal fway point on the page you have three

bull et points there. |I'mjust below the third one. You

2024

have a new paragraph there that says, "The free market and

t he use of over-order premuns will help bring mlKk
production closer to the demand."

Do you see that?

A Yes.
Q "' mwondering if you could explain that to ne.
A. So we process mlk in Federal Orders 6 and 7, not

the nost dynamic mlk shed in the world, as you know.
There's not a lot of cows in that part of the country.
And in order for us to get mlk, we have to pay a higher
over-order premumin there, and that market dynam c in
itself works.
So the point is, why would we need to structural

increase it nore when that dynam ¢ works?

Q So when you say that that market dynam c works,

you nmean fromthe handl er's perspective?
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A. Yes, from our perspective.

M5. HANCOCK: That's all | have. Thank you so
much.

THE COURT: |s there other cross-exam nation
before | call on the Agricultural Mrketing Service for
guesti ons?

There is none. | invite the Agricultural
Mar keting Service questions.

CROSS- EXAM NATI ON
BY MR W LSON:

Q Todd W I son, AMS

Good afternoon, M. Gl braith.

A Good afternoon.

Q |"mgoing to start on Exhibit 502, sorry, and on
page 3, | want to kind of go through this chart that you
have and just make sure that we understand cl early what
sonme of the annotations are.

The first colum -- well, the second colum, first
colum of data, has a Cass Il skimsolids.

A Yes.

Q Can you tell nme how that was -- how are you
cal cul ating that?

A. Class Ill skimmlk divided it by nine.

Q The announced C ass Il Federal Order skim
price --

A D vi ded by nine.

Q -- divided by nine? Perfect.

Sane with Cass Il, it's not the announced
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Class Il non-fat solids price?
A. You say -- yeah, it was the announced, not the
advanced. Cdass Il is -- the skimis advanced.
Q Correct.
A. Shoul d say announced.
Q Ckay. Then we nove across to about the m ddl e of
the chart, "SS pounds,"” what does that --
A. Ski m sol i ds.
Q Ski m sol i ds.
"BMS, " next columm over? Butter --
A. Wait. |'mlooking for the next col umm.
Butterm | k.
Q Then the next columm over is "SS pounds,” and you

have there 1, the nunber 1 in that col um.

VWhat is that in reference to? Is that a price?

mean a -- or 1 pound or --

A. Were are you at?

Q So the first -- the top chart, do you see where it
says "Actual Market" as a header? |It's on page 3.

A Ckay. CGot it. Okay. ButtermlKk.

Q Yes.

A Ski m solids pounds, so that's the substitution.

Q Just the 1 is --

A. So you would take out -- you would put in 1 pound

of skimsolids, 1.0256 pounds of butterm Ik solids, and

t ake out

. 0256 pounds of butterfat. That's the

substitution. Sorry | was |ooking at the wong sheet.

Q

That' s okay.
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A. So when you -- you -- when you -- because
butterm |k is about 2.5% butterfat, you have to take
that -- you would take out some butterfat when you put in
butterm | k, but you' ve got to replace the skimsolids one
for one. So you put in 1 pound of skimsolids, 1.0256
butterfat, and then you just take out .0256 pounds of --
you take out .0256 pounds of butterfat, so 1.0256 pounds
of butterm |k solids --
(Court Reporter clarification.)
M5. TAYLOR: Just say the nunbers.
THE WTNESS: You start with your formula, and you
take out 1 pound --
BY MR W LSON
Q |"mgoing to interrupt you
You start with what?
An ice cream m x fornmul a.
A formul a?

Fornmul a of ice cream m x.

o > O P

Not a price on this chart?
You are not taking 1 out of sonmething on this --

in another part of the piece of the data?

A | am taking out 1 pound of skimsolids at O ass I
price.

Q The .9157?

A Yep.

Q Ckay.

A I"mtaking butterm |k solids. |'madding 1.0256

pounds of butterm k.
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Q It is the replacenent?

A. As a repl acenent.

Q Got you

A. But because | put 2.56 nore pounds of butterm |k
than | took out skimsolids, | have to take out butterfat.
And that --

Q That equates out to the next colum?

A Yes.

Q Net per pound butterm Ik --

A Yeah. It was an $0.08 premumin 2019 on average.
It saved you $0.03 a pound in 2020. It cost you $0.05 in
2021. It cost you $0.14 a pound in 2022. And in '23, you

saved $0. 12 under the current price -- the current
for mul a.
Q | think we're understanding it now.

A Ckay. Sorry.
MR. WLSON. Thank you.
THE WTNESS: |'ma math guy.
CROSS- EXAM NATI ON
BY MS. TAYLOR

Q Ckay. |I'mgoing to turn to Exhibit 501.

A Ckay.

Q Hopefully I'"mnot going to be too repetitive of
guestions | may have asked you back in August, but to be
honest, |'ve forgotten what | asked you back then, so
that's why | have a transcript to read |l ater.

So Saputo has ESL products.
Do you do any HTST?
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A No.
Q And on your ESL products, do you -- do you do any

ri sk managenent with those?

A Yes.

Q Can you el aborate a little bit on that if you are
wlling?

A. We have custoners that request fixed price. Most

of those custoners are nenu board custoners. So for

obvi ous reasons, you know, they have -- they would like to
have a fixed price, because they don't like to change
their nenus that often. And so we provide themthat
ability to do that.

So, yes, we do on Class I1I.

THE COURT: Say that again? So, "yes, we"?

THE WTNESS: W -- we have custoners that request
fixed pricing for periods of anywhere fromthree to nine
to 12 nonths out for butterfat and skimsolids. And they
do that for obvious reasons.

BY MS. TAYLOR
Q So that's what you provide your custoner.

Do you then go out to the market to hedge that

risk?
A Yes.
Q Ckay. For the sane three to six nonths out each

time period?
A Yes.
Q And then on your ESL products, what's the shelf

life on average of those products, do you know?
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A. 90 days.

Q Thank you.

On the -- towards the bottom of page 1 you have a
bullet in there tal ki ng about how continued | ower mlk
volunme -- and | think what you are tal king about is
Class | sales, Cass | utilization -- will drive a change
inthe fluid mlk distribution nodel fromprimrily DSD
through -- to delivery through distribution centers, and
those distribution centers will require a | onger supply
chains and require ESL, extended shelf |ife, products.

A Uh- huh.

Q And then ultimately resulting in | ess HTST
processor, if | nove through the | ogic of your statenent.

| guess | was wondering, first, if you could talk
alittle bit on what you think the incentives are for a
G ass | processor to nove fromHIST to ESL producti on,

i ke what drives you to nake that decision?

A. It's distribution of the product. So today, a
HTST processor has direct store delivery. Does not take
extra time to go through a distribution network. And
the -- in the old days, that's alnost -- exclusively it
was all direct store delivery.

As you go through distribution systens, and you
consolidate that with other shipnents, because you don't
have enough volune in mlk to justify taking directly to
the store and havi ng sonebody take it in there, the vol une
is not there, you run that through your distribution

system
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When you run that through your distribution
system that takes time. And so if you don't have the
date code on there, where the consuner sees it on the
shelf and it is -- it is not about to expire, you need to
extend that shelf life. So -- so we see that in
foodservice, and it only makes | ogical sense that it would
go to retail as you get less and less direct store
del i very.

Q And is it that distribution systemal so that
al l ows shipnents to nove | onger distances than -- not
really -- it takes longer to go through the chain from
point A to whatever the ultimte destination was, but does
it allow for |onger distances to be travelled generally to

servi ce other narkets?

A. Yes. It does that as well.
Q Ckay. And are those decisions made at all in
regards to -- in the Class | processor side, the cost of

the raw m | k supplied?
A. No, not necessarily. Not -- that really hasn't
had t he i npact.

Q Ckay.
A It's not been a discussion point.
Q And so when | read this statenent --

A. Let nme rephrase that. One of the key drivers to
maki ng t he deci si on whet her you need that extended shelf
life is scrap. How nuch product are you day codi ng out?
| f you are one or two or three or five, whatever the

percentage is, the higher the value of that product, the
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| ower percentage tol erance you have to scrap it out.

Q When you say "scrap,"” just so the record's clear
it expires and you can't sell it.

A Expires. Codes out, yes.

Q Yeah.

A And you can't sell it anynore.

Q Uh- huh

A. The value of that -- the higher the value, the
| ess tol erance you have for -- for coded out product.

That's why we see a | ot of high val ue heavy cream products
with nore and nore ESL because of that. Indirectly it has
an i npact, the cost has an inpact, the -- you know, but
obviously fluid mlk doesn't have the sane cost as a heavy
whi ppi ng cream on a per unit basis.

Q Uh- huh. Ckay.

And so when | read your statenent about how
eventually we could result in nore ESL processing, do you
think that's a good or a bad thing?

A. | think it's a nore expensive thing, and that was
the point. And, you know, do we really want to add
addi ti onal costs? Wether it's good or bad, it's nore
expensi ve, and any tinme you add expense to any category,
it's never good.

Q Ckay. So I'mjust trying to tease out kind of the
Federal Order part role in all of that, right? Because

you tal k about --

A. So the Federal Order part becones just anot her
increnmental cost. That's all. [It's sinply, we're going
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to take this -- we're going to nove Federal Order 7 up,
whatever | said it was in here, up $1, whatever, a
hundredwei ght. [It's another increnental cost, that's all
That's where the Federal Order becones -- adding
structural costs that are not market driven just adds

further cost to a category.

Q And in a declining category as you say?
A In a declining category.
Q Ckay. | do want to talk a second about the

exanpl e you put in the mddl e of page 2 about your plant
in Oder 7, under Proposal 19 would see an increase of
$1.90 in your plant, and in the California order, under
t he proposed differentials, would see an increase of

$0. 80.

A Yes.

Q And you say that puts your Order 7 facility at a
greater cost di sadvantage conpared to the Wst Coast?

A. That's correct. So | preface that statenent with
we operate in multiple locations. W process |actose-free
mlk for a ot of custoners. ESL travels a |ong distance.
We do it in certain regions of the country.

| f you've got one in -- one in Kentucky and one in
California, and you are servicing the internountain West,
where do you ship that fronf

Q Uh- huh.

A. So you |l ook at it and say, okay, what's ny | anded
cost delivered to the custoner in Denver, Colorado? Let's

pick that as a point. Wat goes into that? A lot of
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things go into that. Cost of mlk goes into that, nunber
one. Nunmber two woul d be processing. Nunber three would
be transportation.

And given the fact that West Coast transportation
for reefer units comng out of California going back east,
particularly into the high plains and the high neat
regions, is cheaper than bringing finished product from
Kentucky out West, you know, you start to put Kentucky at
a di sadvantage to California.

Q I n your experience, those two plants conpete for
t he sanme sal es?

A. They will ultimately. W |look at the supply chain
for the lowest | anded cost. W look -- we get the sane
sale. The question becones is, what -- what plant gives
you the | owest |anding cost.

Q Sur e.

A. And mlk is a factor of that, probably the | argest

pi ece of that.

Q And you can say that now R ght? | nmean, wth
the -- based on the differentials, one is going to give
you an advantage over the other? One place will have the

advant age over the other place?
A. Well, of the total cost of goods, mlk would be

| ar gest percentage of the cost of goods.

Q Uh- huh.
A. Then there's other factors involved that | tal ked
about .

Q Ckay. On that chart on page 2 where you list the
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different plants, Saputo plants, could you mnd just
readi ng what states they are in, if it is not -- are
obvi ous; sonme are not.

A Okay. So Gustine is in California, WImngton's
in Connecticut; Plant City is in Florida; Mirray is in
Kent ucky; Wite Bear Lake's in M nnesota; Friendship and
Del hi are both in New York; Sul phur Springs is in Texas.

Q Thank you

M5. TAYLOR: | think that's it from AMS. Thank
you very nuch for your tine.

MR ROSENBAUM  Steve Rosenbaum I nternational
Dai ry Foods Associ ati on.

| would sinply ask that Hearing Exhibits 501 and
502 be entered into evidence.

THE COURT: |Is there any objection to the
adm ssion into evidence of |DFA-Exhibit 65, also nmarked as
Exhi bit 501?

There are none. Exhibit 501 is admtted into
evi dence.

(Thereafter, Exhibit Nunmber 501 was received

i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of |DFA-Exhibit 66, also marked
Exhi bit 502?

There are none. Exhibit 502 is admtted into
evi dence.

(Thereafter, Exhibit Nunmber 502 was received

i nto evidence.)
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MR. ROSENBAUM  Thank you, Your Honor.

THE COURT: Thank you, M. Rosenbaum

|s there anything else that you would |i ke to add,
M. Gl braith?

THE WTNESS: No, it's been a good experience.
really enjoyed tal king to people.

THE COURT: Well, we're glad to have a math guy.

THE WTNESS: | wusually bring ny calculator with
me, but | didn't bring it today, |I'msorry.

THE COURT: Most of our wi tnesses have stated, "I
don't do math on the witness stand. | don't add, | don't
subtract."

THE WTNESS: W do it every day.

THE COURT: Well, we're glad you cane.

THE W TNESS: Thank you

THE COURT: Thank you. You may step down.

So what would be the best witness to call next?
Wuld it be Ms. Keefe or is there --

M5. TAYLOR:  Your Honor, if we could have maybe a
five-m nute break so we can all confer. | think there's
one witness who will not be here until tonorrow, and |'m
not sure if the other two have their statenents printed
yet. So maybe a five-, ten-mnute break and we can get a
pl an.

THE COURT: Let's do ten. Please be back -- and
it's now about 3:36. Please be back and ready to go at
3: 46.

(Wher eupon, a break was taken.)
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THE COURT: Let's go back on record.

W' re back on record at 3:47.

M5. VULIN. Good afternoon, Your Honor. Ashley
Vulin wwth the MIk Innovation Goup. W call Sally Keefe
to the stand.

THE COURT: Ms. Keefe, would you state and spell
your nane, please.

THE WTNESS: M nane is Sally Keefe, S-A-L-L-Y,
K-E-E-F-E

M5. VULIN. And |I'msorry, Your Honor --

THE COURT: No, | -- | was going to say, | know
you have testified before. You nay proceed with the
exhi bit.

M5. VULIN. Thank you. | alnost said she is still
sworn, but you've got us all very well conditioned on that
front.

THE COURT: You do remain sworn, as you know.

SALLY KEEFE,

Havi ng been previously sworn, was exam ned

and testified as foll ows:

M5. VULIN. So, Ms. Keefe, you have in front of
you M G Exhi bit 67, correct?

THE WTNESS: Yes, | do.

M5. VULIN:  Your Honor, | ask that that be marked
as Exhibit 503.

THE COURT: Yes.

(Thereafter, Exhibit Nunmber 503 was narked

for identification.)
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2024

DI RECT EXAM NATI ON
BY MS. VULIN:
Q And, Ms. Keefe, this is your testinony in
opposition to Proposal 21, correct?

A. Yes, that's correct.

that had arisen in the hearing that you al so wanted to

A. Yes, that's correct.
Q And before we get started, | know there's one
correction we have to neke.

| f you could please turn to page 5, footnote 1.

as Exhi bit 501.
But in fact, that should be 502, correct?
A Yes. That's right. W just heard that.

Q Qur guess there was w ong.

record copy be marked such.
THE COURT: It has been done.
BY MS. VULIN:

fancy PowerPoint. W' Il ask that you please read your
testinmony into the record. And if you want to skip your
background, you are welcone to do so given the anount of
times you have testified.

A. Thank you. 1'll get started on page 2, just

before section 2.

The third line down identifies M. Galbraith's testinony

Q And then there were a coupl e outstandi ng questions

address on advanced pricing and organic pricing, correct?

MS. VULIN. So, Your Honor, we would ask that the

Q Ms. Keefe, | know given the timng we don't have a
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"' man expert consultant for MG in support of its
proposals at this hearing. | amtestifying in opposition
to AFBF' s Proposal 21 here today.

MG s position is that USDA shoul d not adopt

Proposal 21 as it is not an equitable nor justifiable

approach to determning the Cass Il differential.
Class Il utilization is inportant to fluid processors,
nanel y because C ass | products will inherently have

excess creamthat nmust either be sold, typically to a
Cass Il or Aass IV manufacturer, or made use of.

Class | processors use the excess creamthat fluid
mlk generates in a variety of ways. |It's comon for a

fluid plant to bottle both Cass |I fluid mlks and

Cass Il fluid creans, as well as other beverages that are
also part of Cass Il. Additionally, many fluid plants
have Class Il lines for production of cottage cheese, sour

cream yogurt, ice creammx, et cetera. Conversely, it
is also relatively conmmon today for Class Il plants not to
bottle fluid mlk, i.e., standalone Class Il manufacturers
are nore prevalent than they were historically.

Cass Il includes mlk used for a diverse array of
dairy products. As detailed at 7 CFR 1000.40(b), dass |
includes skimmlk and butterfat used for: Fluid cream
products such as half and half and whi ppi ng cream soft,
sem -solid, and frozen products such as cottage cheese,
ice cream sour cream and yogurt, including beverage
forms of these; products used for infant feeding or

di etary use including neal replacenents; and products for

TALTY COURT REPORTERS, INC. 11587
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS January 29, 2024
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

commerci al food processing, such as large format fluid
m | k and sweetened condensed m | k.

| mportantly, 7 CFR 1000.40(b)(2)(ix) states that
Cass Il includes skimmlk and butterfat used for "(a)ny
product not otherw se specified in this section.” Thus,
Cass Il mlk includes any use which is not explicitly I,
(11, or |IVW.

This link between Class | and Class Il is largely
out of a fluid processor's control because of the
relatively |ow butterfat utilization of Class | fluid mlk
as determ ned by consuner preferences for skim 1% ow
fat, 2% reduced fat, and whole mlk. As shown in Table 1
below, Class | is the only class with butterfat
percent ages consistently and significantly bel ow t hat of
FMMOmIlk in total, i.e., producer mlKk.

Table 1 contains the butterfat percentage of FMMO
mlk by class for 2013 to 2022. It's found on page 4 of
my witten statenent. |1'mnot going to read the table
into the record.

These facts all nmeke clear that any O ass |
specific proposal will significantly inpact fluid
processors if adopted. |f adopted, Anerican Farm Bureau
Federation's Proposal 21 would create winners and | osers:
In short, Class | would again be the |l oser. Under
Proposal 21, standalone Class Il processors would be able
to depool when economically rational, while O ass |
processors wiwth Cass Il manufacturing would al ways be

subject to pooling. Wile the pool plant provisions vary
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nodestly across the orders, generally distributing plants
with 25%or nore Class | utilization of mlk receipts and
at least 25%of Class | sales within the applicable

mar keting area are fully regul ated pool plants.

Fully requlated distributing plants are nandatory
FMMO participants. As such, pooling includes all mlk
used by the distributing plant, even the non-d ass |
utilization. |In contrast, participation for a standal one
Class Il plant is voluntary. Like other non-fluid
partici pants, they pool when it is economcally rational
to do so.

The unfairness here is that a fluid plant naking
Class Il products that neets the typical 25%threshol d
woul d be subject to pooling at all tinmes for all of its
m | k. Adoption of Proposal 21 would not change the
mandat ory participation of fully regulated distributing
pl ants and the voluntary participation of others,

i ncl udi ng standal one Class || operations.

This disparity woul d | eave conpetitors inequitably
and unfairly positioned in the marketplace. Standal one
Cass Il processors woul d have an econom c advant age over
Class | processors making Class Il products. FMMOs cannot
and should not regulate identical products differently.

Certainly, this disparity already exists today,
and it is worthwhile to consider long-termthe place of
the Class Il differential with FMMO pricing. But wthout
doubt there's no reason to inpact the C ass |

differential given the unfair inpact doing so would have
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on fluid processors.

Proposal 21 is going to nmake it nore difficult for
distributing plants with Cass Il products to continue to
conpete in the marketpl ace agai nst standal one O ass |
operations and all because of an unequally applied
regul atory burden. USDA nust reject Proposal 21.

Not only would AFBF' s proposed increase in the
Class Il differential unfairly inpact Cass I, but the
i ncrease woul d al so create disorderly marketing within the
mar ket pl ace as a whole. AFBF seeks to increase the
Class Il differential from$0.70 per c-weight to $1.56 per
c-weight, nore than doubling the Class Il differential.
This large increase woul d encourage substitution of
Class IVingredients for ass Il mlk in Cass |
products with particular ingredient fornulations and
standards of identity. It would also change the
pool / depool decision for Class II.

Even AFBF recogni zes that adoption of Proposal 21
“could increase the likelihood of depooling Class Il mlk
when the Cass Il price is above the uniformprice.”
However, they claimthat since "nuch Cass Il use is at
distributing plants, Cass Il mlk is |less subject to
depool i ng based on price rel ationships than ot her
cl asses. "

This statenent proves the point above that

distributing plants are captive to the FMMO system for al

utilization, dass Il included. However, nonthly FMVO
Class Il mlk volumes show that AFBF's claimis wong and
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that Cass Il mlk is indeed routinely depooled. As
illustrated by Chart 1 bel ow, conservatively, Cass Il
mlk was depooled in 22 to 28% of the nonths during the
60- nont h period January 2018 to Decenber 2022, so 13 to 16
of the 60 nonths.

Q So |l want to talk a little bit about Chart 1.

Can you tell us the billions of pounds represented
by the Y axis, what is that reflecting.

A Yes. So the Y axis here is Cass -- is FMMO
Cass Il mlk volume. So this is the -- across all 11 of
the FMMO s, all of the Cass Il mlk.

Q And this is all of the pooled Cass Il mlKk,
correct?

A Yes. Because this is FMMO m |k, this is not all
m |k that woul d have been used to nmake Class || products.
This is only the FMMO vol une.

And so to -- | shaded the area down between
0.9 billion pounds and 1.2 billion pounds to indicate
nont hs where there were significantly | ower volunes of
Cass Il mlk within the FMMO system and that is one of
t he ways that you can see depooling happening in the data.

Q And so if we |look at 2022, that was a year where
there was significant depooling of Class Il mlk?

A. Yes. As was testified by a previous wtness, he
wal ked t hrough an exanple for Order 33 in 2022 and
expl ai ned sort of the price dynam cs behind that. This is
| ooking at the volune nationally in 2022 and what you see

on Class Il volune within the orders, all of them during
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that sanme tine period.

Q And it appears there's not clear consistency of
kind of seasonality, where mlk is routinely pooled in the
spring or not in the fall vice versa, it kind of noves
spor adi cal | 'y?

A Yeah. So because Class Il is such a diverse
class, there's a lot of different products in there.

There are a nunber of different seasonal trends that

i npact the volume of mlIk that you are going to see here,
so things like when ice creammx is being made before ice
cream season starts, and then when -- you know, when sone
of the products within Class Il are very sensitive to
seasonal pronotions |ike a whipping creamat the holidays,
things like that, so -- and not everything is perfectly
countercyclical leading to |like very stable Cass I

Li ke, there's a | ot happening here because Class Il, when
you think about it, is a lot of very different products.

Q And just to be clear, this chart reflects
depooling -- actual depooling under the actual current
prices, correct?

A Yes.

Q Thank you.

A. And it's not a projection forward. [It's just
indicating, like if you | ook at the volunes, you can see
that there was substantially Iess mlk pooled in those
nont hs.

Q Thank you. Pl ease conti nue.

A Yep.
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Depool i ng deci sions are nade based on the
particul ar circunstances of the handl er and the FMMO t hey
are regul ated by. Depooling is determ ned not only by
price, but also FMMO utilization and its correspondi ng
effect on the uniformprice as well as pool quality
qualification requirenments, et cetera.

Mont hly average FMMO m | k vol unmes by cl ass and
order are shown in Table 2 below. Cass utilization and
total pool volune vary across the 11 FMM3s. On the
average, Cass Il utilization ranges from5 to 24% Like
pool volunme and utilization, pooling rules and
qualification requirenents, also vary across the orders.

| f Proposal 21 were adopted, for those handl ers
able to do so, depooling of Cass Il mlk would nost
i kely decrease. As --

THE COURT: Wuld you read that again?

THE WTNESS: |If Proposal 21 were adopted, for
t hose handl ers able to do so, depooling of Cass Il mlk
woul d nost likely increase. As noted by AFBF increasing
the Class Il differential to $1.56 per c-weight woul d
i ncrease the nonths when the Class Il price wuld be
expected to exceed the uniformprice for many orders.

BY M5. VULIN:

Q So then just to transition slightly. | know there
were sone prior questions about advanced pricing prior to
order reform and that you have a little bit of history
there to share with us.

A | ndeed.
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So two weeks ago there were sone questions and
di scussi on regardi ng both advanced pricing and organic
pricing that | wanted to just offer a few quick remarks
on.

Today, both Cass | skimmlk and butterfat prices
are advanced, neaning the price for each nonth is
announced before the start of that nonth. Each nonth the
Class | prices are announced on or before the 23rd day of
the prior nonth and are conputed using the nost current
two weeks of comodity survey price data available. This
has not always been the case. 1In 1972, the FMM>s were
anended to establish advanced pricing of the skimmlKk
portion of Class I.

The decision stated: "The rapidly changi ng
structure of the mlk distribution industry throughout the
United States nakes it desirable that handl ers be notified
at reasonabl e period in advance of changes in the price
they nmust pay for Class | mlk."

Wi | e sone advocated for al so advancing the
Class | butterfat differential, that change was not nade
t hen.

Specifically, the decision noted: "The d ass |
butterfat differential changes infrequently. This is
because the Chicago butter price quotations, which are
strongly influenced by the prices paid for butter by the
Gover nnent under the price support program do not vary
significantly fromnonth to nonth. Consequently, there is

no conpel ling need to advance the Class | butterfat
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differential announcenent in connection with the adoption
of Advanced Class | pricing.”

At the time of order reform the butterfat
differential for the preceding nonth was still announced
on or before the 5th day of the current nonth. As
testified to by other witnesses, this |lack of advanced
pricing for the butterfat differential was burdensone for
the industry. To address that issue, during Federal O der
Ref orm USDA aligned the timng for Class | butterfat and
ski m pri ces.

Wth respect to Cass |, the order reformfina
deci sion stated: "Announcenent of Class | butterfat and
skimprices in advance elimnates current problens caused
by calculating the butterfat differential after the nonth
for which it is effective. Handlers will have true
advance Class | pricing."

Wt nesses, including nme, have noted throughout
this proceedi ng that advanced pricing renains inportant
for Cass | handlers today. Advanced pricing underpins
the standard terns of trade for the traditional HTST
segnent of Cass | fluid mlk.

And now on to organic mlk pricing.

USDA rai sed sonme questions regarding the
nmet hodol ogy for organic prices. Gven ny long history in
t hat marketplace, | wanted to provi de sone background and
context for how pricing works for organic mlKk.

Fundanmentally organic mlk prices are not pegged

to conventional mlk prices because the two markets are

r TALTY COURT REPORTERS, INC. 11595
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distinct. It would be akin to agreeing to tie the
conventional mlk price to the price of pork. There may
be simlar inputs, |ike |abor, energy, fuel, et cetera,
but at heart, they are just two different market places.
The organic and conventional dairy markets are
di stinct due to organic m |l Kk's unique production
requirements. After energing in the 1980s, the organic
mar ket expanded rapidly follow ng the passage of the
Organi ¢ Foods Production Act in 1990 and the issuance of
the final rule establishing the USDA National O ganic

Programin 2000. Fromthe beginning, organic dairy

cost of organic m |k production; two, provide funds to
mai ntain and grow their operations; and three, better
facilitate business planning. Wile the FMMOs predate
organi c's energence, organic farmmlk prices are
unrel ated to unconventi onal FMMO pri ces.

The organic mlk prices not sinply structured as

prem um over conventional because the cost of production

practices required of certified organic dairy farners,
nanmely, organic feed and the cost of replacing organic
ani mal s.

Dr. Juan Velez's testinony described the organic
producer cost of production in detail, including feed,

| abor, operations and replacenent. O ganic production

do not necessarily track with it.

farmers have sought stable prices to: One, cover the high

a

for organic dairy farnmers is determ ned by the inputs and

costs are not only higher than conventional, but they also

r TALTY COURT REPORTERS, INC.
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| al so have an exanple to share of a failed
attenpt to tie the organic mlk price to the FMMO m ni num
price. Inthe mdto late 1990s there was an organic mlk
supply in the Northeast primarily | ocated in New York that
was priced using the New York-New Jersey Order 2
uniform-- also known as the blend -- price plus an
organic premium This organic mlk was affiliated with
El mhurst's Worcester Creanery and was the primary supply
for their Juniper Valley brand.

In 1998, Horizon Organic Dairy acquired Juni per
Valley fromEl mhurst. At that tinme, | was responsible for
m | k procurenent, fluid co-packing, and bal ancing for
Hori zon.

This price structure wth an organi c prem um over
conventional was not aligned with either the organic
handl ers' or organic producers' needs. For organic
producers, the FMMO conventional blend plus organic
prem um pricing was too volatile. Wrse, while not
perfectly countercyclical, too often the structure
provided |l ow organic mlk prices when organic feed costs
wer e high.

Utimately, Elnmhurst found itself unable to
attract the organic mlk supply necessary to neet Juni per
Val | ey' s needs using the conventional plus organic prem um
structure. Organic Valley/ CROPP Cooperative, The Organic
Cow of Vernont, and Horizon offered stable fixed prices
for organic mlk and were out-conpeting El mhurst's program

in the countryside. Fundanentally, the problem was that
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El mhurst's organic mlk pricing structure was reflecting
t he conventional market and not responding to the organic
mar ket .

And so in conclusion, Proposal 21 nust be rejected
as it would pronote, rather than relieve, disorderly
marketing. It would create perverse incentive to
substitute dried dairy ingredients for farmmlk in
Cass Il manufacturing and increase Class Il differenti al
di sadvant ages processors that make Cass Il products in
pool distributing plants.

Dai ry has seen remarkabl e innovation with C ass |
products as testified to by MG nenber Ti m Doel man. The
regul atory structure should support, not hinder, this
i nnovation, particularly for the struggling C ass |
sector. Encouraging growh and diversity in offerings
will benefit the industry as a whole, and rejecting
Proposal 21 is consistent with the type of regulatory
approach USDA should take to further support the dairy
i ndustry.

Q Thank you, Ms. Keefe.

Anyt hing el se you would like to add to your
testi nony?

A. "' mgood. |'m happy to answer questions.

M5. VULIN. M. Keefe is available for
cross-exam nation. Thank you, Your Honor.

THE COURT: Who wi Il begin?

M. MIltner, you al ways have excel |l ent questi ons.

Pl ease cone forward.
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CROSS- EXAM NATI ON
BY VR M LTNER

Q |"'mRyan MItner, | represent Select MIk
Pr oducers.

And this is going to -- this is not going to be
i nportant, and then people are going to say, "W extended
this thing ten mnutes for nothing."

Ms. Keefe, | had a question for you about your
conpari son in the organic nmarket and the conventional mlk
mar ket, and you testified that they are distinct nmarkets.
But then you likened it to tying conventional mlk to the
price of pork.

And you have been recogni zed as an expert in this
heari ng, correct?

A Yes.

Q Yes. | nean, when you -- when you -- a consuner
of organic mlk, if it's not available on the shelf, what
do they purchase?

A. It varies. Today | would say that nmany of them
wi || purchase a pl ant-based beverage. They -- nost often
people switch in to organic mlk from conventional mlKk.
But they don't necessarily go back to conventional when

organic is not avail abl e.

Q But many do, correct?

A. |"msure sone do. Like, ny area of expertise with
respect to organic and what | have -- what | have been
testifying about at the hearing is not on the -- is not on

t he consuner behavi or of anyone.
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Q But if I'"'mgoing to go buy organic mlk, and |I'm
not going to use it to drink, I'mgoing to use it to nmake
puddi ng, and it's not avail abl e.

| could buy conventional mlk and end up with a
very simlar, if not alnobst identical, output of the
evi dence, could | not?

A. You could buy conventional m |k and make puddi ng
and -- with a conventional ingredient instead of the
or gani c.

Q Now, if | need to go buy a pork tenderloin and
they are out, | can't -- | can't grill mlk?

A. Sadl y, no.

Q Organic or otherw se, correct?

A. | woul d agree.

Q Ckay. So, | nmean, while there may be differences
in the markets for those, they are in -- at least up to

t he point of consuner preference, perfect substitutes for
each ot her?

A. They are not perfect substitutes for each other
because you can't -- for nme, a perfect substitute would be
that you can go in either direction.

And so with respect to the processing of organic
mlk, they are nost assuredly not perfect substitutes.
You cannot substitute conventional m |k for organic and
| abel it as organic.

Q But for purposes of consuner use, aren't they
perfect substitutes?

A. For consuners, |ike, the way that they use them
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they would -- you could substitute. Consuner preferences,
that's a different situation.
Q Ckay.
MR MLTNER That's the ten mnutes | wanted to
waste. Thank you.
THE COURT: |Is there other cross-exam nation
before | turn to the Agricultural Marketing Service
guesti ons?
There is none. | invite the Agricultural
Mar keting Service to question Ms. Keefe.
M5. TAYLOR: Thank you, Your Honor.
CROSS- EXAM NATI ON
BY M5. TAYLOR:
Q And thank you for preparing your statenent quickly
so we could get it on today.
A No problem Happy to help.
Q | just want to turn to page 7. There's the chart
Tabl e 2.
First I want to note -- and | know this was done
quickly, so | just want to note what's probably a typo so

we can get it correct on the record.

In the Ronan nuneral row, | believe the third one
should be "Il'l" and not "Il." So it would go "I," then
“1'l," then "IIIl," then "IV."

A. Yes, | conpletely agree.
Q Ckay.
M5. TAYLOR: |If we could have that changed on the

record copy.
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THE COURT: It is already done.
M5. TAYLOR:  Thank you.
BY M5, TAYLOR
Q And then just ny own question on this chart
because | just wanted to nmake sure that |I' mwal ki ng away
with the point you are trying to nmake with this when |
read your narrative, is that you' re highlighting the

different uses by class, and as you work through your

2024

narrative, the Cass Il differential, if it was increased,

that would cause a lot of that Cass Il mlk to not be
pool ed.
And that's what this colum 2 -- excuse ne --

Class Il, both in billions of pounds and percentages, is

trying to show, the anount of mlk on each of these orders

t hat coul d be not pool ed?

A. It's the anobunt of mlk that could be not pool ed.

Now, sonme of it will, frankly, be forced to be pool ed
because sonme of it is going to be inside of Cass |
distributing plants. But the point | was trying to nake
is that you would start seeing nore orders | ooking |ike,
you know, the Upper Mdwest, which is relatively |ow,
versus the Northeast, which is the high one.
Q Ckay. Thank you

M5. TAYLOR: That was it from AMS. Thank you.

THE W TNESS: You're wel cone.

THE COURT: Ms. Keefe -- oh, Ms. Vulin will be
there in just a mnute.

M5. VULIN. Thank you, Your Honor.
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REDI RECT EXAM NATI ON
BY M5. VULIN:

Q So M. MItner's questions on substituting organic
mlk for conventional.

The statenent you nmade about the problens with
peggi ng the organic price to conventional are about the
i nputs for producing organic mlk, correct?

A Yes.

Q And so you can never substitute conventional feed
for organic feed, can you?

A No, you cannot.

Q And you can never substitute a conventional cow
for an organic cow, correct?

A You cannot .

Q And so your statenent about tying those prices is
not about what a consuner could do with those products,
it's about what are the farnmers' options in substituting
i nputs or conparing inputs for producing that organic
mlk, correct?

A. Yes. |It's fromthe perspective of dairy producers
and dairy processors, not organic dairy consuners.

Q Thank you.

M5. VULINN. Wth that, | nove to admt
Exhi bit 503.

THE COURT: |Is there any objection to the
adm ssion into evidence of MG Exhibit 67, also marked
Exhi bit 503?

There is none. Exhibit 503 is admtted into
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evi dence.

(Thereafter, Exhibit Nunber 503 was received

i nto evidence.)

M5. VULIN: Thank you, Your Honor.

THE COURT: Thank you, Ms. Keefe, for providing
this excellent information.

THE W TNESS: You're wel cone.

THE COURT: Al right. Is it true that there are
no other witnesses available to testify today? It appears
to be true.

We did have sone prelimnary matters that | put
off that we could have started with today, but |I'mglad we
started with the testinony instead.

How woul d the Agricul tural Marketing Service |like
to use sone nore of today's tine?

M5. TAYLOR: | think it mght be helpful, we could
probably go off record and cone back on when we have made
a decision, but go off record and kind of discuss possible
briefing schedules, et cetera, and what the regul ations
provide for, so everyone can think about that this evening
before we put it on the record tonorrow.

THE COURT: Geat. Let's do that.

Does anybody want a break before we do this off
record or are you good to go?

Everybody's good to go. Al right. Let's go off
record then at 4:22, and we will go back on before we
finish today.

(An off-the-record discussion took place.)
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THE COURT: Let's go back on record.

Al right. W're back on record. It's 4:48.

Wiile off record we were discussing parts of the
federal regulations. | started with Title 7 of the Code
of Federal Reqgul ations Section 900.10, certification of
the transcript. And we have also dwelt on 7 CFR Section
900. 27, deadline for filing post hearing briefs and
corrections to transcript.

| did indicate while we were off the record that |
wi Il not shorten the 30 days that people have to file with
the hearing clerk by 4:30 p.m Eastern on the deadline
their proposed transcript corrections.

And when does the 30 days begin? Well, it wll
begi n when the transcri pt has been posted on the AVS
website inits entirety. So AMS will use its website to
notify people that the 30 days has begun to run and when
it ends what the deadline is.

And then with regard to the briefs, what we have
asked all of you here to do is tal k about whether you w ||
be happy with just a brief submtted by the 60-day
deadline. The 60-day deadline will begin when this
heari ng has ended, which may be as early as tonorrow.

So those 60 days, if you want to have themall for
your initial brief, then there will just be one brief. |If
you' d prefer to have an opportunity to file responses to
ot her people's briefs, then you will need to cone to sone
consensus as to what you mght |like to do about that. If

you can't agree, then each of you should speak, and |11
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choose sonething. But puts extra pressure on you if you
have to go early with your initial brief, but if it gives
you an opportunity to respond to other people's briefs.

It may be worth it to you, | don't know.

And then we tal ked about the lists -- ['ll cal
themthe official notice lists that you all have been
conpiling, and we tal ked about how it would be wonderf ul
if you would bring that in witing tonorrow so that it can
be dealt with as an exhibit and accepted or not, and no
one woul d have to read into the record the contents of
t hat docunent.

What el se woul d anybody |ike to nake a record of
our informal discussion?

MR. MUNCH: Just one quick coment for tonorrow
We at the last m nute are addi ng sonething for tonorrow
norni ng from Farm Bureau. W just had sone policy
reaffirnmed next week, and we want to wite a letter that
will be submtted. But we will need about -- | wll need
about ten mnutes at 8 a.m when FedEx opens to print it
out. So if we can wait until -- for ne to go up until
then, I would really appreciate that. Thank you all.

THE COURT: Tell nme your nane again.

MR. MUNCH: Danny Munch. [|'man economi st with
t he Anerican Farm Bureau Federati on.

THE COURT: Good. Thank you.

M . Rosenbaum

MR. ROSENBAUM |'m now per haps becom ng

repetitive, but since we're now on the record, | just did
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want to refer once again to the | anguage in 900.27, that
what's due in 60 days is the parties to file, obviously,
but that we can file proposed findings and concl usi ons and
witten argunents or briefs, all of that's included.

THE COURT: Yes. And nost valuable are, in ny
opi nion, are the proposed findings and concl usi ons.

Al right. Wuld anyone |ike to do anything el se
before we call it a day? No one?

W go off record at 4:53. Thank you. See you
t onorrow norni ng at 8:00.

(Wher eupon, the proceedi ngs concl uded.)

---000- - -
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